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BOOK  III.— Con't. 


LEGAL    BIGHTS,    DUTIES    AND    LIABILITIES 
AKISING  OUT  OP  THE  RELATION. 


CEAFTEB  XVL 
LIABILITIBS  OF  THIRD  PERSONS  TO  PRINCIPAL. 
i  G23.    In  general. 
I.    LuBOJiT  OS  ConisAors  ard  Quasi  CSortbactb  Gkhbuu.t. 

i  G24.    UablUtr  on  contracts  made  by  an  agent  In  Uie 
name  of  bla  principal. 
E26.    Uabllltr  on  contracts  tor  foreign  prindpal. 
ESS.    Liability   on  contracts  made  In  the  name  of  tlie 

agent 
G27.    Liability  of  third  persons  to  principal  on  qnasi  eoa- 
tracts. 

II.    RioET  OP  UiTDiscuisD)  PainciPAi.  to  Sm  on  CoH^uoxs. 
S  628.    In  general. 

ES9.    Application  to  written  contracts. 

530.    Exceptions  to  the  rule  that  an  action  may  be  nuUn- 
'  talned  by  undleclOBed  prlndpaL 

E31.    Exception  based  on  state  of  accounts  or  equities  be- 
tween Uilrd  perBoa  and  agent 

Gil.    Exception  based  upon  estoppel  of  principaL 

ESS.    Exception  where  the  contract  was  with  tbe  agent 
exclusively. 

G34.    Exception  where  parol  evidence  would  vary  written 
contract 

53E.    Exception  in  the  cue  of  contracts  under  seal. 

ESe.    Exception  in  the  case  of  negotiable  Instruments. 

637.    Defenses  of  third  person— EqulUes  agalost  sgeat— 
Oenerally. 

GS8.    Limitations  to  third  person's  right  of  < 
set-off. 
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G39.    Agent's  Irand  as  a  defense  to  third  peraoD. 
540-    Agent'a  want  of  autborlt^  no  defense  to  third  per- 
son. 

641.  Suit  br  principal  againat  agent  no  defense  to  suit 

against  third  person — ^When. 

642.  Principal's  right  to  sue  Buperior  to  agent's  right 

III.    LiABiLiTr  OF  Thibd  Pebsons  to  Pbincipai.  fob  Tobts. 

S  643.    LiBbllit;  of  third  person  where  property  Is  diverted 
.  r.~  .  by  agent 

641.    Applicationa  of  this  doctrine. 

646.  Property  diverted  by  agent  in  payment  of  bis  own 

debt!. 
G46.    Exceptions  to  principal's  right  to  recover  property 
diverted. 

647.  Exception  In  the  esse  of  currency  and  negotiable 

instruments. 

648.  Exception  based  upon  estoppel  of  the  principal. 

649.  Application  of  these  rules  to  certificates  of  stock. 

660.  Exception  under  Factors'  Acts. 

661.  Liability  of  third  persons  for  money  won  from  an 

agent  In  gambling. 

662.  Liability  of  third  persons  to  principal  for  fraud  In 

connection  with  contracts. 
G63.    Liability  of  third   persons  for  fraud  In  cniinslon 

with  agent 
S64.    Third  person  is  not  liable  (or  fraud  or  neglect  of 

agent  unless  a  party  thereto. 
G6G.    Liability   of    third    persons    for    Interference   with 

agency,  or  injuries  to  agent,  etc. 

666.  Liability  of  third  persons  tor  Injury  to  property  to 

agent's  poMeeslon. 

667.  Liability  of  third  persons  tor  property  of  principal 

taken  on  a  Judgment  against  agent  alone. 

IT.    Equitable  Rkmediis  of  Prihoipal;   Pollowino  Tbust  PrirDS 
OB  Pbopebtt. 
S  668.    General  doctrine  as  to  following  trust  funds  or  prop- 
erty. 
GG9.    Bffect  of  commingling  of  funds  or  property, 

660.  Rights  of  bona  fide  purchasers. 

661.  Necessity  for  title  In  principal. 

§  623.    In  general. 

,  In  tlie  preceding  chapter,  the  duties  and  liabilities  of  a 
principal  to  a  third  person,  arising  out  of  transactions  en- 
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tered  into  b;  his  agent  on  his  behalf,  have  been  considered. 
Out  of  those  transactioQB  reciprocal  duties  and  liabilitieB  on 
the  part  of  the  third  part;  may  arise.  These  duties  and 
liabilities  ma;,  in  some  casee,  be  due  to  the  agent  alone,  in 
others  to  the  agent  and  principal,  and  in  others  to  the  prin- 
cipal alone.  The  duties  and  liabilities  which  are  due  to  the 
agent,  or  in  respect  to  which  he  may  sue,  will  be  considered  in 
a  subsequent  chapter;  so  that  it  is  the  object  of  this  chapter 
to  consider  a  third  person's  duties  and  liabilities  to  the  prin- 
cipal. As  a  principal  is  responsible  for  the  burdens  and  re- 
sponsibilities arising  out  of  transactions  on  his  behalf  by  his 
agent,  usually  he  is  entitled  to  all  the  rights  and  benefits 
accruing  from  such  transactions,  and  for  that  reason  may 
maintain  an  action  against  the  third  person  for  the  enforce- 
ment of  these  obligations.  These  obligations  on  the  part  of 
the  third  person  may  arise  in  various  ways.  They  may  be 
the  direct  result  of  contracts  made  by  him  with  the  ag^it, 
for  the  principal,  or  they  may  arise  out  of  torts  committed 
by  him,  in  such  a  way  as  to  affect  the  principal's  interests; 
or  again  they  may  arise  by  reason  of  certain  equitable  reme- 
dies which  a  principal  may  have  in  order  to  follow  trust  fimds 
or  property  entmated  to  his  agent.  These  liabilities  of  the 
third  person  to  a  principal  will  be  considered  in  this  order  in 
the  following  sections. 

I,    Ijabiutt  o«  Contracts  ahd  Quasi  Cohtracts  Qenbeallt. 

I  524.  Liability  on  oontraott  made  by  an  agent  in  the  name 
of  his  principal. 
If  an  agent,  duly  authorized,  enters  into  a  contract  in  the 
name  of  his  principal,  it  is  precisely  the  same  as  if  the  prin- 
cipal had  personally  entered  into  the  contract,  instead  of 
through  the  intervention  of  the  agent,  and  the  liability  of  the 
other  party  to  the  principal  is  the  same.  The  contract  is 
entirely  and  solely  between  the  principal  and  the  third  party, 
and  the  former  may  maintain  an  action  against  the  latter 
thereon.  This  is  so  dear  as  to  require  the  citation  of  but  few 
authorities.^     And,  in  such  cases,  the  third  party  will  not  be 

iFalrlle  t.  Fenton.  U  R.  5  Eich.  169;  Sharp  v.  Jones.  18  Ind. 


zedbyGoOgIc 
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allowed  to  set  off,  against  the  principal's  demand,  any  equity 
he  may  have  againet  tlie  agent  personally.'  As  will  here- 
after be  seen,  the  agent  is  not  a  party  to  such  a  contract  at  all, 
and  the  third  party  cannot  be  sued  hy  him,' 

Of  course,  in  order  that  the  third  party  may  be  liable  to 
the  principal,  the  agent  must  have  been  authorized  by  the  latr 
ter  to  make  the  contract^  or  the  contract  must  have  been  rati- 
fied by  him,  for  otherwise  the  contract  is  not  binding  on  the 
principal,  and  if  not  binding  on  him,  it  cannot  be  binding  on 
the  third  person.  The  authority  of  the  agent,  however,  may 
be  express  or  implied,  actual  or  apparent.  If  an  agent  en- 
ters into  a  contract  which  is  within  the  scope  of  his  apparent 
authority,  so  that  it  is  binding  on  the  principal,  it  is  also 
binding  on  the  other  party. 

Ratification  of  an  unauthorized  contract  has  the  same  ef- 
fect, with  respect  to  the  liability  of  the  other  party,  as  origi- 
nal authority.  If  a  person  enters  into  a  contract  as  agent  for 
another  and  in  the  other's  name,  hut  without  authority,  the 
other  may  ratify  the  contract,  and  if  he  does  so,  he  will  not 
only  be  liable  thereon,  but  he  may  maintain  an  action  thereon 
against  the  other  party.  In  other  words  ratification  of  an 
unauthorized  contract  relates  back  to  the  time  the  contract 
was  made,  and  the  rights  of  the  principal  against  the  third 
party,  as  well  as  his  liability,  are  the  same  as  if  the  contract 
had  been  authorized  when  made,  provided  the  third  person 
had  not  receded  from  his  contract  before  the  ratification.* 

§  625.    Liability  on  otHLtracts  for  fore^  principal. 

There  is  nothing  to  prevent  a  foreign  principal  from  enter- 
ing into  a  contract  through  bis  resident  agent,  and  if  he  does 
flo,  he  is  liable  and  is  entitled  to  sue  the  third  person 

814,  81  Am.  Dec  3B9;  Waldorf  t,  SlmpBon,  IB  App.  Div,  (N.  Y,> 
297;  Hand  v.  Houlton,  72  App.  Div.  (N.  T.)  236;  Arlington  v. 
Hinds,  1  D.  Chip.  (Vt.)  431,  12  Am.  Dec.  704. 

lOreaser  v.  Norwood.  17  C.  B.  (N.  8.)  466;  Hurlbert  v.  Pacific 
Ins,  Co.,  2  9umn,  471,  Fed.  Caa.  No.  6.919;  SUnaon  v.  Qould,  It 
III.  80;  Lodd  v.  Arkell,  40  N.  Y.  Super.  Ct.  IBO. 

»  Post,  g  617. 

« Aa  to  ratification,  see  ante,  S  148. 
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thereon,  to  the  same  ezteot  as  a  resident  principal.'  The 
qu^tion  in  thi^v»>nnectioQ  is  whether  the  intention  was  a 
contract  betwe^i  the  principal  and  the  third  person,  or  a 
contract  with  the  agent  only;  and  this  question  will  be  consid- 
ered in  a  sabaequent  chapter. 

It  baa  been  sometimes  said  that  when  a  sale  is  made  hj  an 
agent  for  a  foreign  principal,  the  latter  cannot  aue  for  the 
pric^  on  the  ground  that  in  such  case  the  presumption  of  law 
is  that  exdnsive  credit  was  given  to  the  agent,  and  therefore 
the  principal  cannot  be  treated  in  any  manner  whatever  as 
a  part;  to  the  contract;  and  that  in  order  that  a  foreign 
principal  may  sue,  in  such  cases,  the  agent  must  have  author- 
ity to  eatabliah  a  privily  of  contract  between  the  principal  and 
the  third  person,  and  it:  must  appear  from  the  terms  of  the 
contract,  or  the  surrounding  circumstancee,  that  such  privity 
of  contract  was  intended  by  the  third  person  and  the  agent.' 
But  the  later  and  better  opinion  is  that  there  is  no  audi  abso- 
lute presumpticm,  and  that  a  principal,  whether  foreign  or 
domestic,  may  sue  to  recover  the  price  of  goods  sold  by  bis 
agent,  unless  it  is  made  affirmatively  to  appear  QmI  exclusive 
credit  was  given  to  the  agent,  by  proof,  other  than  the  mere 
fact  that  the  principal  resided  in  another  state  or  country.^ 
Even  if  it  were  settled  that  an  undisclosed  foreign  principal 
conld  not  maintain  an  action  on  a  contract  made  by  his  agent 
witii  another,  this  rule  would  not  apply  where  the  parties 
are  residents  of  different  states  of  the  United  States,  for  tiiey 
are  not  foreign  to  each  other  in  such  a  sense  as  to  permit  the 
operation  of  the  rule  stated.^ 

e  FIlDn  v.  Hoyle,  63  Law  J.  Q.  B.  1;  Greeo  v.  Kopke,  IS  C.  B.  64S; 
Oelricks  v.  Pord,  23  How.  (U,  S.)  49;  Barry  v.  Paga,  10  Gray 
(Mass.)  398;  Kaulback  t.  Churchill,  59  N.  H.  296;  Talntor  v.  Prea- 
dergaot,  3  Hill  (N.  Y.)  72,  38  Am.  Dec  618;  Klrkpatrlck  v.  Stalaer. 
22  Wend.  (N.  Y.)  2U:  Barham  v.  Bell.  112  N.  C.  181. 

•  Elblnger  AcUen-Geaellschaft  v.  Claye,  L.  R.  8  Q.  B.  313;  Hutton 
V.  Bulloch,  L.  R.  S  Q.  B.  672.  See  Bowstead,  Dig.  of  Agency, 
art  91. 

T  Barry  v.  Page,  10  Gray  (Mass.)  398;  Talntor  v.  Frendergast, 
3  Hill  (N.  y.)  72.  38  Am.  Dec.  618:  Story.  Agency,  i  420. 

« Barham  v.  Bell,  112  N.  C.  131. 
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§  526.    Liability  on  oontracta  made  in  the  name  of  the  agent. 

If  an  agent,  in  making  a  contract,  intends  to  contract  for 
his  principal  and  discloses  his  name  as  well  as  his  existence, 
but  makes  the  contract  in  his  own  name,  the  transaction  and 
the  intention,  if  the  contract  is  a  simple  contract,  and  not  a 
negotiable  or  sealed  instrument,  may  be  shown  by  parol  evi- 
dence, and  when  such  an  intention  is  shown,  the  principal 
may  maintain  an  action  on  the  contract.^  And  the  fact  that 
the  agent  had  a  qualified  interest  in  the  subject-matter  of  the 
contract,  as  against  his  principal,  does  not  impair  the  prin- 
cipal's right  of  action  against  the  third  party  on  the  contract, 
especially  where  the  agent's  interest  is  satisfied  before  the 
action  is  brought.^"  Where  the  principal  is  known,  and  the 
contract  is  made  in  reference  to  property  belonging  to  the 
principal,  the  presumption  is  that  he  is  the  contracting  par- 
ty, though  the  contract  is  made  in  the  agent's  name,  and  the 
principal  may  sue  thereon,  unless  it  clearly  appears  that  the 
agent  contracted  on  his  own  account,  and  that,  with  a  knowl- 
edge of  ail  the  facts,  the  third  party  elected  to  hold  the 
agent.''  Thus,  a  corporation  may  maintain  an  action  upon 
a  written  contract,  throughout  the  body  of  which  it  is  men- 
tioned as  one  of  the  contracting  parties,  the  contract  having 
been  accepted  by  the  other  contracting  party  and  acted  upon 
by  both  as  valid,  although  the  contract  is  signed  by  the  agents 
of  the  corporation  in  their  own  names  only,  without  words  to 

B  Mollne  Malleable  Iron  Co.  t.  Yorfc  Iron  Co.,  83  Fed,  66,  27  C. 
C.  A.  442.  See  ante,  5  339.  Compare,  as  to  written  contracts, 
Chandler  t.  Coe,  54  N.  H.  561;  United  States  v.  Parmele,  1  Paine, 
252.  Fed.  Cas.  No.  16.997. 

Where  on  the  face  o(  a  contract  It  purports  to  have  been  made 
by  or  with  an  agent  having  no  direct  or  beneficial  Interest  In  tlie 
transaction,  suit  thereon  should  be  brought  In  the  name  ot  the 
principal.  Bayley  v.  Onondaga  County  Mut.  Ins.  Co..  6  Hill  (N,  T.) 
476,  41  Am.  Dec  759. 

10  Mollne  Malleable  Iron  Co.  v.  York  Iron  Co.,  83  Fed.  66,  27 
C.  C.  A.  442;  Merrill  v.  Thomaa,  7  Daly  {N.  Y.)  393;  Balderaton 
V.  National  Rubber  Co..  18  R.  I.  338;  Htll  v.  Georgia,  C.  ft  N.  R. 
Co.,  43  S.  C.  461. 

11  Mollne  Malleable  Iron  Co.  v.  York  Iron  Co.,  83  Fed.  66.  2? 
0.  C.  A.  442.    See  post,  %  533. 
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designate  that  thej  signed  aa  agents.^'  So  where  a  pur- 
chaser of  goods  from  an  agent  knows  whom  he  is  agent  for, 
and  that  the  goods  in  question  are  of  the  principal's  manu- 
facture, and  where  the  invoice  calls  attention  to  the  agency 
and  to  the  principal's  ownership,  ihe  purchaser  is  liable  to 
the  principal  for  the  agreed  price."  And  in  such  coses,  the 
purchaser  from  the  agent  cannot  set  off  against  his  debt  to 
the  principal  a  sum  owing  to  him  from  the  agent.**  A 
principal  may  maintain  an  action  for  breach  of  warranty  on 
a  sale,  against  the  seller,  though  the  latter  declined  giving 
credit  to  the  principal,  but  took  the  agent's  individaal  note 
for  the  property.*' 

This  does  not  apply,  however,  to  a  contract  under  seal  in 
which  the  principal  is  not  named  or  described,  for  it  is  only 
the  parties  named  or  described  in  a  contract  under  seal  who 
can  sue  or  be  sued  thereon.*^  The  same  is  true  of  negotiable 
instmments.*' 

§  627.  Liability  of  third  penona  to  principal  on  quasi  oon- 
traeta. 

A  principal  may,  by  reason  of  transactions  through  his 
agent,  be  entitled  to  maintain  actions  quasi  ex  contractu 
against  third  persons,  as  an  action  for  money  had  and  re- 
ceived to  recover  money  paid  by  mistake,  or  money  obtained 
by  duress  or  fraud. 

Action  for  money  paid  under  a  miitake.    As  a  general 

rule,  whenever  a  person  pays  money  to  another  under  such  a 
mistake  as  to  a  material  fact  as  to  create  a  belief  in  the  ex- 
istence of  a  liability  to  pay  which  does  not  really  exist,  he 
may  recover  back  the  money  in  an  action  for  money  had  and 
received  to  his  use.^^     Under  this  rule  a  principal,  whose 

11  Lunson  ft  G.  Hfg.  Co.  v.  Russell,  112  Mass.  387. 

1*  Moline  Malleable  Iroa  Co.  v.  York  Iron  Co.,  83  Fed.  68,  27  C. 
C.  A.  442. 

i^Holine  Malleable  Iroo  Co.  v.  York  Iron  Co.,  88  Fed.  66,  37  C. 
C.  A.  442. 

"  Wliito  V.  Owen,  12  Vt.  861. 

<■  See  ante,  S  463;  post,  i  E36. 

"  See  ante,  S  464;  post,  S  636. 

»HainnioB,  Cont  12L 
C.   ft  S.— 78. 
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agent  has  paid  mone^  to  another  under  a  mistake  of  fact,  may 
maintain  an  action  against  the  person  receiving  the  same  to 
recover  it  back  as  received  to  his  use.  The  fact  that  the 
money  was  paid  by  bis  agent,  or  that  it  was  paid  by  him 
under  a  mistake  originating  with  his  agent,  is  immaterial,  for 
the  payment  and  mistake  of  the  agent  is  the  payment  and  mis- 
take of  the  principal.^' 

Action  for  money  obtained  nnder  dnren  or  fraud. 

In  like  manner  a  principal  may  maintain  an  action  in  a 
proper  -case  tfl  recover  back  money  paid  out  by  his  agent  un- 
der duress  or  fraud  practiced  upon  him  or  upon  his  agent. 
It  is  a  general  rule  that  where  a  person  obtains  money  from 
another  by  duress  or  fraud,  the  other  may  recover  it  baek  in 
an  action  for  money  had  and  received  to  his  use.^"  Where, 
therefore,  an  agent  pays  money  of  hia  principal  under  fraud 
or  duress  practiced  either  upon  himself  or  his  principal,  the 
principal  may  maintain  an  action  against  the  person  receiv- 
ing the  same  to  recover  it  back.^'  Thus,  where  an  agent,  to 
whom  cotton  had  be^i  assigned  for  sale  on  conmiission,  pays 
to  a  wharf  owner  illegal  charges  for  weighing  and  storage,  the 
principal  may  maintain  an  action  against  the  wharf  owner 
for  the  amount  so  paid.** 

Action  to  recover  money  diverted  by  agent     In  most 

jurisdictions,  a  principal  may  also  maintain  an  action  quasi 
ex  contractu  for  money  had  and  received,  to  recover  money 
fraudulently  paid  by  his  agent  to  a  third  person  in  breach  of 
hia  trust,  if  the  person  receiving  the  mon^  had  notice  of  the 
breach  of  trust,  or  has  not  parted  with  anything  in  return  for 
the  money.*' 

i»  United  States  v.  Bartlett.  2  Ware  (Dav.  9)  17.  Fed.  Cas. 
No.  14,632;  Holmes  v.  Lucas  Count;,  63  Iowa,  211;  Talbot  v.  Na- 
tional Baak,  129  Hasa.  67,  37  Am.  Rep.  302;  Lane  v.  Pere  Msrquette 
Boom  Co.,  G2  Mich.  63. 

io  Hammon,  Coat.  184,  666. 

»'  Stevenson  v.  Hortlmer,  Cowp.  805;  Demarest  v.  New  Barba- 
does,  40  N.  J.  Law,  604;  Holman  v.  Frost,  26  S.  C.  290.  As  to  right 
of  principal  to  recover  money  lost  b;  hia  agent  in  gambling  transac- 
tions, see  post,  i  B51. 

"  Holman  v.  Frost,  2S  9.  C.  290. 

i»  Post,  g  643. 
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II.    Right  of  TTrdisclosizi  Pbinoipal  to  Sue  oh  Contbacts. 
I  528.    la  general. 

The  liability  of  an  undisclosed  principal  to  be  Bued  on  a 
contract  baa  been  considered  in  a  former  chapter.**  We 
come  now  to  consider  the  right  of  an  undisclosed  principal  to 
Boe. 

It  is  a  well  settled  general  principle  of  the  law  of  contracts, 
subject  to  some  exceptions  or  apparent  exceptions,  that  "a 
contract  cannot  confer  rights  on  a  person  who  is  not  a  party 
to  it  so  as  to  entitle  him  to  sue  in  his  own  name  for  its 
breach,"*"  for  a  person  has  a  right  to  aay  with  whom  he  will 
enter  into  contracts;*^  and  it  has  been  contended  that  this 
principle  prevents  an  undisclosed  principal  from  maintain- 
ing an  action  on  a  contract  The  contrary,  however,  ia  now 
well  settled,  on  the  ground  that  by  reason  of  the  fiction  of 
identity  of  principal  and  agent,  the  undisclosed  principal 
becomes  a  party  to  the  contract  through  his  agent  It  is 
held,  therefore,  that  where  a  person  enters  into  a  simple 
contract,  other  than  a  negotiable  instrument,  in  his  own 
name,  but  in  fact  as  agent  for  an  undiecloeed  principal, 
the  principal  may  come  in  and  sue  the  third  person  on  the 
contract ;  and  that  this  is  true,  not  only  where  the  agent  dis- 
closes the  existence  but  not  the  name,  of  the  principal,  bub 
also  where  he  does  not  even  disclose  the  existence  of  a  prin- 
cipal. The  fact  that  the  other  party  to  the  contract  does 
not  know  of  the  existence  of  the  principal,  and  intends  a 
contract  with  the  agent  personally,  while  it  gives  him  a 
right  to  sue  the  agent,''  or  the  principal,**  at  his  option, 
it  does  not  prevent  the  principal  from  introducing  parol  evi- 
dence to  show  that  the  contract  was  made  for  his  benefit, 
and  from  suing  him  on  the  contract**     Since  an  imdiscloaed 

X*  Ante,  I  1E7  et  seq. 
**  Rammon,  Cont  706. 

MSee  Boulton  v.  Jones,  2  Hurl,  ft  N.  664;  Boston  Ice  Co.  v.  Pot- 
ter, 123  Mass.  28;  BchmaMng  t.  Tbomllnaon,  E  Taunt  147. 
n  Post  S  G6S. 
u  ADt«,  9  467  et  seq. 
MEttglana:    Wilson  v.  Hart  7  Taunt  295;  Mildred  v.  Haepons; 
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principal  may  be  sued  on  a  contract,  the  principle  of  mutual- 
ity requires  that  he  shall  aleo  have  the  ri^t  to  sue ;  and  the 
fact  that  the  agent  was  acting  under  a  del  credere  conunis- 

8  App,  Obb.  874;  Langton  t.  Walte,  L.  R.  6  Bq.  16E;  Cothay  t. 
Fennell,  10  Bam.  ft  C.  671. 

Vnited  Btatet:  Ford  t.  Wllllaios,  31  How.  287;  Darrow  v.  Home 
Produce  Co.,  57  Fed.  4S3;  Prlchard  t.  Budd.  22  C.  C.  A.  504,  76  Fed. 
710;  Buchutan  v.  Cleveland  LInaeed  Oil  Co.,  91  Fed.  88. 

Alabama;  Bell  v.  Reynolde,  78  Ala.  511,  66  Am.  Rep.  52,  58; 
Powell  T.  Wade.  109  Ala.  9G,  55  Am.  St.  Rep.  915;  McFadden  t. 
Henderaon,  128  Ala.  221. 

Arkantia:    Caldwell  t.  Meehew,  44  Ark.  U4. 

California:    Rule  t.  Norton,  4  Cal.  S56,  60  Am.  Dec  618. 

Colorado:    Parker  v.  Cochrane,  11  Colo,  363. 

Georgia:  Woodruff  t.  McQehee.  SO  Q&.  1E8;  Peel  r.  Shecberd, 
68  Ga.  366;  Roaaer  t.  Derden,  82  Qa.  219,  14  Am.  St  Rep.  152; 
McConnell  t.  East  Point  Land  Co.,  100  Ga.  129. 

niOtois;  Burton  t.  Qoodspeed,  69  III.  237;  Conklln  t.  Leeds,  68 
III.  178;  Baladin  T.  Mitcball,  45  III.  79;  Stockbarger  t.  Bain,  69  III. 
App.  436. 

loira:  Darling  v.  Noyes,  82  Iowa,  96.  A  father  may  enforce  a 
contract  entered  Into  b;  hla  eon  as  agent,  though  nndlacloaed. 

Kanta»:  St.  Louis,  K.  C.  ft  N.  R.  Co.  t.  Thacher,  13  Kan.  564; 
Carter  t.  Oeorge,  30  Kan.  46,  48. 

Kentucky:  Tutt  t.  Brown.  5  LItt.  1,  15  Am.  Dec.  83;  Violett  v. 
Powell,  10  B.  Mon,  347,  62  Am.  Dec.  548. 

Xaine:  Pitts  t.  Mower,  18  Me.  361,  36  Am.  Dec.  727;  Putnam 
T.  White.  76  Me.  651,  564;  Machlas  Hotel  Co.  v.  Coyle,  86  Me.  406, 
68  Am.  Dec.  712;  Cneblng  v.  Rice.  46  Me.  303,  71  Am.  Dec.  679. 

Maryland:  Miller  t.  Lea,  86  Md.  396,  6  Am.  Rep.  417;  BaltUnore 
Coal  Tar  ft  Mfg.  Co.  v.  Fletcher,  61  Md.  S88;  Oelrlchs  v.  Ford,  21 
Md.  489. 

MatsachusetU :  Huntington  v.  Knox,  7  Cusb.  371;  Bastem  R. 
Co.  V,  Benedict.  5  Gray,  561,  66  Am,  Doc.  884;  Haley  v.  Merrlam, 
7  Cusb.  242,  64  Am.  Dec.  721;  Foster  T.  Graham,  166  Mass.  202. 

Minnesota:  Ames  t.  ^rst  Dtv.  St.  Paul  ft  P.  R.  Co.,  12  Minn. 
413  (Gil.  296)1  Hafnea  t.  Starkey,  82  Minn.  230. 

MiatiaiiMi:    Stonewall  Mfg.  Co.  T.  Peek,  63  Miss.  342. 

Mttsouri:  Brlggs  t.  Muncbon,  56  Mo.  467;  OdesBa  Bank  t.  Jen- 
nings, 18  Uo.  App.  651;  Kelly  t.  Thuey,  148  Mo.  422,  orerrullng 
102  Mo.  622. 

Neu>  Hampshire:  Elklns  t.  Bofiton  ft  M.  R.  R.,  19  N.  H.  837,  61 
Am.  Dec.  184;  Bryant  v.  Weill.  66  N.  H.  152;  Chandler  v.  Coe,  54 
N.  H.  561. 
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aion  does  not  affect  thia  rule.'"  Thus,  where  an  agent  pur- 
chaaes  goods  without  disclosing  his  principal,  the  property 
immediatelj  upon  the  execution  of  the  contract  veste  in  the 
principal,  and  he  may  maintain  an  action  against  the  seller 
upon  an  implied  warranty  or  upon  the  contract  itself." 
The  agent  is  a  competent  witness  for  the  principal,  where  it 
is  sought  to  show  that  a  contract  was  made  for  the  ktter's 

Nmo  York:  Taintor  t.  Prandergaat,  3  Hill,  72,  38  Am.  Dec.  618; 
NlcoU  T.  Burke,  78  N.  T.  680;  Wlehle  t.  Safford,  ST  MUc.  562. 

North  Oaroliita:  Barham  t.  Bell,  112  N.  C.  131;  Brown  t.  Uor- 
Tls.  8S  N.  C.  251,  254. 

Ohio:    Croabr  t.  Hill,  39  Ohio  St  100. 

P«nn«yJtxnla:  Olnrd  r.  Taggart,  6  Serg.  ft  R.  19,  9  Am.  Dec 
U7;  Gilpin  t.  Howell,  6  Pa.  41.  45  Am.  Dec.  720;  Merrick's  Estate, 
B  Watta  ft  S.  9. 

Boitth  OaroUna:  Dapont  r.  Mt  Pleasant  Ferrj  Co.,  9  Ricli.  I^w, 
26B,  268;  Hunroe  v.  WlUiama.  36  S.  C.  572. 

Tennetaee:    Foster  v.  Smith,  2  Cold.  474,  88  Am.  Dec.  604. 

Tesetu:  Pacific  Exp.  Co.  v.  Redman  (Tex.  Civ.  App.)  60  S.  W. 
677. 

Vermont:  Edwards  t.  Qolding,  20  Vt.  30;  Arllnston  t.  Hinds, 
1  D.  Chip.  481,  12  Am.  Dec.  704;  Culver  v.  Blgelow,  43  Vt  249. 

Virninia:  Waddlll  t.  Sebree,  88  Va.  1012,  29  Am.  St.  Rep.  766; 
National  Bank  of  Va.  t.  NolUng,  94  Va.  263. 

Wett  Yirffinia:  Deits  v.  Providence  Wash.  Ins.  Co.,  31  W,  Va. 
861.  13  Am.  St  Rep.  909;  Coulter  v.  Blatchley,  61  W.  Va.  163. 

It  le  a  well  settled  rule,  that  "whatever  an  express  contract  la 
made,  an  action  Is  maintainable  upon  It,  either  In  the  name  of 
the  person  with  whom  It  was  actually  made,  or  In  the  name  of 
the  person  with  whom,  in  point  of  law.  It  was  made."  Cothar  v. 
Fennel],  10  Bam.  ft  C.  671. 

Whwe  an  agent  has  taken  insurance  for  hfs  principal,  who  Is 
undisclosed,  and  the  policy  or  certificate  is  fn  the  name  of  the 
agent  and  not  djecloeing  the  agency,  and  the  agent  has  no  Insur- 
able Interest  In  the  property,  a  recovery  in  the  name  of  such  nn- 
diaclosed  principal  Is  sustainable.  New  Orleans  Ins.  Co.  t.  Spruance, 
18  111.  App.  676;  De  Vlgnler  v.  Swanson,  1  Bos.  ft  P.  346,  note. 

M  Hornby  V.  Lacy,  6  Hanle  ft  S.  166;  Gardner  v.  Allen's  Ex'rs, 
6  Ate.  187,  41  Am.  Dec.  45;  Miller  v.  Lea,  86  Md.  396,  6  Am.  Rep. 
417;  Hogan  v.  Shorb,  24  Wend.  (N.  T.)  458;  Foater  v.  Smith,  2 
Cold.  (Tenn.)  474,  88  Am.  Dec.  604. 

"Lowry  V.  Beckner,  6  B.  Men.  (Ky.)  44;  Cuehlng  v.  Rice,  48 
Me.  SOS,  71  Am.  Dec.  679;  l^lnter  t.  Lombard,  63  Me.  369,  87 
Am.  Dec  S6Z;  Odessa  Bank  v.  Jennings.  18  Mo.  App.  65'!;  Waldo 
y.  Peek,  7  Vt.  437. 
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benefit,  to  prove  the  contract  and  to  show  ttat  it  was  in 
fact  made  for  the  principal,  though  tlie  latter  was  undis- 
closed at  the  time  it  was  entered  into.'* 

It  is  of  course  necessary  that  the  contract  shoold  have 
been  made  by  the  agent  within  the  scope  of  his  authority, 
or  if  previously  unauthorized,  that  it  should  have  been 
subsequently  ratified  by  the  principal;*"  and  if  the  rights  of 
the  third  party  are  not  injuriously  affected  by  want  of  notice 
that  the  person  with  whom  he  was  dealing  was  acting  as 
agent  for  another  party  who  is  suing  on  the  contract,  the 
fact  of  such  agency  may  be  shown  by  conversations  between 
the  principal  and  agent  not  in  the  presence  of  the  third 
party.** 

It  is  also  necessary  that  the  contract  should  be  made  for 
the  benefit  of  the  principal  alone;  and  if  it  is  made  for  the 
benefit  of  both  the  principal  and  agent  or  another,  unless 
the  contract  is  a  divisible  one,  the  principal  cannot  sue 
separately  on  that  part  of  the  contract  which  is  for  his 
benefit,'"  Where,  however,  the  action  is  not  upon  the  con- 
tract, but  is  an  action  in  tort  for  damages  for  injury  to 
property,  the  principal  and  agent  need  not  join  their  causes 
of  action,  but  each  may  sue  separately  for  the  injury  to 
his  property,  though  the  injury  to  the  property  of  both 
was  caused  at  the  same  time  and  the  property  was  together 
at  the  time,  under  a  single  contract  made  by  the  agent, 
without  disclosing  his  principal." 

As  a  necessary  result  of  the  doctrine  that  an  undisclosed 
principal  may  both  sue  and  he  sued  on  a  contract,  there  may 
be  a  contract  with  an  undisclosed  principal  on  each  side. 
If  A  and  B  enter  into  a  contract  respectively  as  agents  for 
C  and  D,  without  disclosing  the  existence  of  their  principals, 

■3  Gilpin  V.  Howell,  6  Pa.  41.  46  Am.  Deo.  720;  Oelricba  v.  Ford, 
21  Md.  489;  Edwards  v.  Ooldlng.  20  Vt.  30. 

MRulz  T.  Norton,  4  Cat.  35G,  60  Am.  Dec.  61S;  and  we  cases  cited 
In  preceding  note. 

10  Rice  A  B.  Ualtlng  Co.  v.  Inteniatloiial  Bank,  ISG  111.  42S. 

■•  Rooeevelt  v.  Dotaerty,  129  Mass.  301,  37  Am.  Re)?.  369. 

I"  8t,  Louis,  K.  C.  ft  N.  R.  Co.  v.  Thacher,  18  Kan.  664. 
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there  ia  a  ctaitraet  between  0  and  D,  upon  which  either 
may  maintain  an  action  against  the  other. *^ 

§  629.     Applioatitm  to  written  contract!. 

The  doctrine  that  an  undisclosed  principal  may  maintain 
an  action  on  a  contract  is  not  limited  to  oral  contracts,  but 
applies  also  to  contracts  in  writing,  other  than  contracts 
under  seal,'*  and  negotiable  instruments.'"  But  in  order 
that  the  undisclosed  principal  may  maintain  an  action  on 
such  a  contract,  he  must  show,  the  burden  of  proof  being 
on  him,  the  agency  and  the  power  of  the  agent  to  bind  him, 
at  the  time  of  the  making  of  the  contract,*"  and  for  this 
purpose  he  may  introduce  parol  evidence,  for  with  the  two 
exceptions  above  noted,  the  rule  excluding  parol  evidence  to 
contradict  or  vary  a  written  contract  does  not  exclnde  parol 
evidence  to  show  that  a  person  named  in  a  written  contract, 
or  signing  the  same,  was  the  agent  of  an  undisclosed  prin- 
cipsL*^  It  is  immaterial  that  the  contract  is  required  by 
the  statute  of  frauds  to  be  in  writing.**    This  statute  "does 

*i  Harrow  v.  Home  Produce  Ca,  57  Fed.  46S. 

>"  Poet,  g  636. 

*»  Poet,  i  536. 

mRoIz  y.  Norton,  4  Cal.  36G,  60  Am.  Dec  SIS;  Powell  v.  Wide, 
109  Ala.  SG,  56  Am.  St.  Rep.  915;  Oelrlche  v.  Ford,  21  Md.  489;  and 
see  eaaea  cltad  In  next  note. 

41  Salmon  Falls  Hfg.  Co.  v.  Ooddard,  14  How.  (U.  S.)  446;  Ford 
v.  WllUama,  21  How.  (U.  S.)  287;  Darrow  v.  Home  Produce  Co., 
67  Fed.  463;  Powell  v.  Wade,  109  Ala.  96,  6G  Am.  SL  Sep.  916; 
Ruiz  T.  Norton,  4  Cal.  366,  60  Am.  Dec.  618;  Oeliichs  v.  Ford,  21 
Md.  489;  Huntlnston  v.  Knox,  7  Cueh.  (Maes.)  371;  Odeaea  Bank 
V.  Jennings,  18  Mo.  App.  661;  Brlgga  v.  Mnncbon,  £6  Mo.  467;  State 
V.  O'Neill,  74  Mo.  App.  134;  Chandler  v.  Coe.  64  N.  H.  661;  Nleoll 
T.  Bnrke,  78  N.  Y.  680:  Barham  v.  Bell,  112  N.  C.  131;  Brown  v. 
Horrla,  83  N.  C.  26'!;  Deltz  v.  Providence  Waeh.  Ins.  Co.,  31  W. 
Vs.  861,  13  Am.  St.  Rep.  90S.  And  other  cases  cited  ante,  note  29. 
Correspondence  between  the  principal  and  agent  Is  competent  and 
admlsslhle  evidence  |p  prove  that  a  contract  was  made  b7  an  agent 
for  and  on  behalf  of  a  prtnctpal.    Oelrlchs  v.  Ford,  21  Md.  489. 

"Hlgglns  V.  Senior,  S  Mees.  t  W.  834;  Salmon  Falls  Mfg.  Co. 
V.  Ooddard,  14  How.  (C.  S.)  446;  KIngsley  v.  Slebrecht.  92  Me.  28, 
69  Am.  St.  Rep.  486;  Bylngton  v.  Simpson,  134  Mass.  169;  Hnnting- 
ton  v.  Knox,  7  Gush.    (Mara.)   371;   Hunter  v.  Qlddings,  97  Mass. 
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not  clutnge  the  law  as  to  the  rights  and  liabilities  of  princi- 
pals and  agents,  either  aa  between  themselves,  or  as  to  third 
pereoDfi.  The  provieions  of  the  statute  are  complied  with  if 
the  names  of  competent  contracting  parties  appear  in  the 
writing,  and,  if  a  party  be  an  agent,  it  is  not  necessary  that 
the  name  of  the  principal  shall  be  disclosed  in  the  writing."*^ 

Such  proof  does  not  vary  or  contradict  the  writing,  but 
merely  eatahlishee  a  separate  collateral  fact,  namely  the 
relaticm  between  the  party  contracting  for  him,  and  for 
whose  benefit  the  contract  is  made;  or  in  other  words  the 
authority,  under  which  the  agent  acts,  out  of  which  grow 
the  ri^tB  and  obligations  of  the  principal  nnder  the  con- 
tract** For  "t^e  rights  and  liabilities  of  a  principal,  upon 
a  written  instrument  executed  by  bis  agent,  do  not  depend 
upon  tie  fact  of  the  agwicy  appearing  on  the  instrument 
itself,  but  upon  the  facts:  (1)  That  the  act  is  done  in  the 
exercise,  and  (2)  within  the  limits,  of  the  powers  dele- 
gated; and  these  are  necessarily  inquirable  into  by  evi- 
dence."*" 

Thus,  where  a  written  lease  not  tmder  seal  is  made  in  the 
name  of  an  agent,  without  disclosing  his  principals,  the 
owners  of  the  premises,  for  whose  benefit  the  lease  was  in 
fact  made,  may  bring  an  action  in  their  own  name  to  recover 
rent  due,**  So  where  an  agent  purchases  goods,  without 
disclosing  his  principal,  the  contract  of  sale  being  in  writ- 
ing, the  principal  may  sue  on  a  warranty  therein.*^  Or 
where  a  chattel  mortgage  is  given  to  an  agent,  the  principal, 
though  undisclosed,  may  assert  his  rights  as  if  named  in  the 
mortgage  and  show  his  relation  by  parol  evidence.** 

41,  S3  Am.  Dec.  64;  BorcfaerllnK  v.  Katz,  ST  N.  J.  Bq.  160;  Beebe 
T.  Robert,  12  Wend.  (N.  T.)  413,  27  Am.  Dec.  1S2;  Barbam  v.  Bell, 
112  N.  C.  131.    And  other  cases  cited  ante,  f  52S. 

t*  Klngaley  v.  Slebrecht,  92  Me.  23,  69  Am.  St  Rep.  486. 

**  OelrlcbB  v.  Ford,  21  Md.  4S9. 

«t  Huntington  v.  Knox,  T  Cush.  (Mbbb.)  371.  And  see  MecbanlcB 
Bank  v.  Bank  of  Columbia,  5  Wbeat.  <n.  S.)*32G;  Deltz  t.  Provi- 
dence Waefa.  Ine.  Co.,  31  W.  Va.  861,  13  Am.  St.  Rep.  909. 

«Nlcoll  V.  Burke,  78  N.  Y.  580;  Bryant  v.  Welle,  66  N.  H.  162. 

*i  Beebe  v.  Robert.  12  Wend.  (N.  Y.)  413,  27  Am.  Dec.  132. 

"  SUte  T.  O'Neill,  74  Mo.  App.  134. 
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§  530.  Exception!  to  the  role  that  an  aotion  may  be  main- 
tained by  nndiaolosed  principal. 
To  the  doctrine  that  where  a  person  enters  into  a  con- 
tract in  his  own  name  for  an  undiaclosed  principal,  the  lat- 
ter may  maintain  an  action  thereon,  there  are  several  excc>p- 
tions  and  modifications. 

(1)  His  right  to  do  ao  may  be  defeated  by  the  state  of 
accounts  or  equities  between  the  agent  and  the  third  per- 
Bon. 

(2)  The  principal  may  be  estopped  by  his  oonduct  to 
maintain  the  action. 

(3)  The  principal  cannot  sue  if  there  was  a  clearly  ex- 
pressed intention  on  the  part  of  the  third  person  to  deal 
only  with  the  agent  personally. 

(4)  Nor  can  he  sue  where  there  is  a  written  contract 
which  by  its  express  terms  shows  that  the  agent  represented 
himself  therein  to  be  the  real  principal. 

(5)  The  rule  allowing  an  undisclosed  principal  to  sue 
does  not  apply  to  contracts  under  seal. 

(6)  Nor  does  it  apply  to  n^otiable  instruments. 

§  631.  Exception  based  on  state  of  accounts  or  equities  be- 
tween third  person  and  agent. 
The  doctrine  that  an  undisclosed  principal  in  whose  be- 
half a  contract  has  been  made  may  maintain  an  action 
against  the  other  party  is  subject  to  the  exception  that  he  can- 
not do  so,  where  the  other  party  believed  that  he  was  con- 
tracting viih  the  agent  as  principal,  the  existence  of  the 
principal  being  undisclosed,  if  the  state  of  accounts  or  equi- 
ties between  the  third  person  and  the  agent  is  such  that 
to  hold  the  former  liable  to  the  undisclosed  principal  would 
place  him  in  a  worse  position  than  if  he  had  in  fact  con- 
tracted with  the  agent  personally.**     This  exception  applies 

MHontagD  T.  Forwood  [1S93]  2  Q.  B.  360;  Bs  parte  Dixon,  4  Oh. 
DiT.  133;  Stevens  v.  Biller,  26  Ch.  Div.  81;  Gardner  v.  Allen'n 
Bz'r,  6  Ala.  183;  Peel  t.  Shepherd,  68  Oa.  366;  Eclipse  Wind  Mill 
Co.  V.  TboTSon,  46  Iowa,  ISl;  Wood  t.  Boylaton  Nat  Bank,  129 
Mass.  368,  37  Am.  Hep.  3G6;  Taintor  v.  Prendersast.  3  Hill  (N. 
T.)  72,  38  Am.  Dec.  618.  As  to  general  rule  in  regard  to  defenses 
available  to  tlilrd  person  against  principal,  see  post,  S  637. 


ic.byCoOgIc 


1162         LL4BIIJTT,  THIRD  PERSON  TO   PRINCIPAl..         g  531 

even  when  tbe  agent  acted  without  authority  and  contrary 
to  the  instructions  of  his  principal  in  contracting  in  his 
own  nama" 

This  exception  does  not  apply,  however,  unless  the  exist- 
ence, and  not  merely  the  name,  of  the  principal  was  un- 
disclosed, and  the  third  person  helieved  that  he  was  dealing 
with  the  agent  as  the  principaL  If  h©  knew  that  the  agent 
was  acting  for  another  and  not  as  principal,  although  the 
name  of  the  principal  may  not  have  been  disclosed,  he  is  lia- 
ble to  the  principal  irrespective  of  any  claims  or  equities 
which  may  exist  between  him  and  the  agent."*  Thus,  a 
discharge  under  a  state  insolvent  law  does  not  bar  an  action 
by  a  nonresident  principal  for  the  price  of  goods  sold  by 
\da  factor  residing  within  the  state  to  the  insolvent,  though 
the  bills  were  made  out  in  the  factor's  name  as  vendor,  where 
he  informed  the  debtor  that  he  was  selling  on  commission 
for  a  person  in  another  state.'^  It  has  also  been  held  that 
if  the  third  party  has  knowledge  of  circumstances  sufficient 
to  put  hiTn  upon  inquiry  as  to  the  existence  of  the  agency,  and 
he  does  not  make  such  inquiry,  this  exception  will  not  ap- 
ply." 

As  between  an  agent  and  his  undisclosed  principal  for 
whom  he  has  entered  into  a  contract,  the  principal  has  the 
right  to  sue  on  the  contract"*  and  the  oliier  party  to  the 
contract  cannot  deprive  him  of  this  superior  right  by  paying 
or  settling  with  the  agent  after  he  has  received  notice  from 
the  principal  that  he  intends  to  insist  upon  his  rights.  If  he 
does  so,  he  will  remain  liable  to  the  principal.""  The  same 
is  true,  at  least  so  far  as  performance  of  the  services  is 
concerned,  of  a  contract  by  which  the  agent  agrees  to  ren- 

soSi  parte  Dixon,  4  Ch.  Dlv.  133;  Stevens  v.  Blller,  25  Ch.  Dlv. 
31;  E:cllpse  Wind  Mill  Co.  v.  Tbonon,  46  Iowa,  181. 

"  Ilelejr  V.  Merrlam,  7  Cusb.  (Haas.)  242,  54  Am.  Dec.  721;  Evans 
T.  Wain.  71  Pa.  69.    See  post.  S  638. 

iillBler  T.  Herrlam,  7  Cusb.  (Mass.)  242,  54  Am.  Dec.  721. 

"Miller  V.  Lea.  36  Md.  396,  6  Am.  Rep.  417;  Bvaiu  v.  Wain, 
71  Pa.  69;  Cooke  v.  Eahelby,  12  App.  Caa.  271.     See  poet,  }  538. 

M  See  post,  t  542. 

«» Pitts  T.  Mower,  IS  Me.  SSI,  86  Am.  Dec.  727;  Huntington  v. 
Knox,  7  Cusli.  (Htksi.)  371. 
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der  profeaeional  (as  in  the  ease  of  an  attorney)  or  otfier 
services,  in  which  skill,  learning,  or  other  special  qualifi- 
cations must  have  been  a  material  consideration.""  Thus, 
if  an  agent  enters  into  a  contract  in  his  own  name,  with- 
out discloaing  hia  agency,  with  a  third  person  for  the  per- 
formance of  services  requiring  the  exercise  of  skill,  learn- 
ing, or  other  special  personal  qualifications,  and  such  con- 
tract is  unexecuted,  the  undisclosed  principal  cannot  8t«p 
in  and  require  the  third  person  to  accept  the  performance  of 
those  services  by  him."  If,  however,  the  agent  has  fully 
performed  the  contract  on  his  part,  and  the  contract  is  not 
made  with  the  agent  exclusively,  as  the  ostensible  principal, 
the  undisclosed  principal  may  compel  the  third  party  to  ren- 
der the  performance  of  his  part  of  the  contract  to  him  in- 
stead of  to  the  agent"* 

§  532.    Exception  based  upon  eitoppel  of  principal. 

Another  exception  to  the  rule  allowing  an  undisclosed 
principal  to  sue  on  a  contract  is  based  on  the  doctrine  of 
equitable  estoppel.  An  undisclosed  principal  is  estopped 
to  sue  the  third  person  on  a  contract,  where,  either  by  repre- 
senting that  the  agent  was  dealing  as  principal,  or  by  stand- 
ing by  and  allowing  him  to  do  so,  he  has  Induced  the  other 
party  to  change  his  position  in  such  a  way  that  he  would 
be  prejudiced  if  the  principal  were  allowed  to  maintain  an 
action  against  him."' 

s*  BSElBBton  T.  Boardman,  37  Ufch.  14;  Orojan  v.  Wade,  2  Starkle, 
443;  Bonlton  v.  Jones,  2  Hurl.  A  N,  664;  Boston  Ice  Co.  t.  Potter, 
12S  Mass.  28,  26  Am.  Rep.  S;  Klog  t.  Batteraon,  13  R.  I.  IIT,  43 
Am.  Rep.  13.  It  liaa  been  held  tliat  the  general  rules  as  to  the 
right  of  an  undiscloeed  principal  to  sue  apply  the  same  In  caseB 
where  the  contract  with  the  agent  Involvea  perBonal>f^t  and  con- 
fidence as  In  other  cases;  and  that  a  broker  marque  upon  a  con- 
tract of  purchase  made  hj  hla  agent  for  a  third  person,  though 
he  was  undisclosed,  and  though  the  purchaser  made  a  special  con- 
tract wltb  the  agent  tor  services  and  compensation.  Warder  v. 
White.  14  IIL  App.  eo. 

"  E^gleston  v.  Boardman,  37  Mlc^.  14. 

MOrojan  v.  Wade,  2  Starkle,  443;  Sullivan  v.  Shailor,  70  Conn. 
738. 

M  Ferrand  v.  BlscboSshelm,  4  C.  B.  (N.  S.)  710. 
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§  533.  Ezoeptioa  where  the  oontraot  wai  with  the  ft^ent  ex- 
dnuTely. 
A  tliiid  exception  to  the  general  rule  allowing  an  action 
by  an  nndisclosed  principal  is  in  cases  in  which  it  clearly 
appears,  either  from  express  recitals  or  the  circumetances 
attending  the  making  of  the  contract,  or  from  the  relation 
of  the  parties  or  the  nature  of  the  contract,  that  it  was  the 
intention  of  the  third  person  to  deal  exclusively  with  the 
agent  as  principal.""  Such  an  intention  may  be  inferred 
from  the  nature  of  the  contract,  as  where  it  involves  a  fidu- 
ciary relation,  or  relation  of  special  trust  and  confidence 
between  the  third  person  and  the  agent."*  Every  man 
has  a  right  to  elect  what  parties  he  will  deal  with.  He 
has  a  right  to  the  benefit  he  contemplates  from  the  char- 
acter, credit,  and  substance  of  the  person  with  whom  he 
contracts.  There  may  be  good  reasons  why  he  should  be 
willing  to  deal  with  one  person  and  unwilling  to  deal  with 
another ;  and  aa  his  right  to  refuse  to  enter  into  a  contract 
is  absolute,  he  is  not  obliged  to  submit  the  validity  of  hie 
reasons  to  a  court  or  jury.""  This  exception  applies  where 
a  written  contract  expressly  states,  or  shows  by  its  recitals, 
the  intention  to  deal  exclusively  with  the  agent  aa  prin- 
cipaL"^  Thus,  where  an  agent,  in  making  a  charter  party, 
described  himself  therein  aa  owner  of  the  ship,  it  was  held 
that  the  contract  was  with  him  as  principal,  and  that  his 
undisclosed  principal  could  not  sue  thereon."*  It  also  ap- 
plies in  the  case  of  an  oral  contract,  as  where  one  purchases 
oxen  from  another  who  represents  himself  to  be  the  owner 
thereof,  and  that  another  person,  with  whom  the  purchaser 
is  unwilling  to  deal,  has  no  interest  therein,  and  it  turns 

«o  Humble  v.  Hunter,  12  Q.  B.  810;  Wbltlng  v.  William  H.  Craw- 
ford Co.,  93  Md.  390;  Winchester  t.  Howard,  97  Mass.  SOS,  S3  Am. 
Dec.  93;  BggleBton  r,  Boardmon.  37  Hich.  14;  King  v.  Batterson. 
13  R.  I.  117,  43  Am.  Rep.  13. 

"<  Eggleston  v.  Boardman,  37  Mich.  14. 

<z  Winchester  v.  Howard,  97  Mass.  303.  93  Am.  Dec.  93;  Hum- 
ble T.  Hunter,  12  Q.  B.  310. 

■I  Humble  T.  Hunter,  12  Q.  B.  310. 

«*  Humble  T.  Hunter,  12  Q.  B.  310. 
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out  that  the  latter  person  is  the  owner  of  the  oxen.  In  such 
case  the  true  owner  cannot  maintain  an  action  against  the 
purchaser  for  the  price  of  the  oxen,  where  the  latter  returns 
them  as  soon  as  he  discovers  that  the  plaintiff  is  the  owner."" 

§  834.  Exception  where  parol  evidence  would  Tar^  written 
contrairt. 
Aa  has  heen  seen,  the  rule  allowing  an  undisclosed  prin- 
cipal to  sue  on  a  written  contract  in  which  his  agent  is 
named  as  a  party,  or  which  is  signed  by  the  agent  in  his  own 
name,  is  not  r^arded  as  a  violation  of  the  rule  excluding  pa- 
rol evidence  to  vary  or  contradict  a  writtrai  contract'*  Such 
a  ease  is  very  different,  however,  from  one  in  which  a  per- 
son by  the  express  recitals  or  terms  of  a  written  contract 
represents  or  states  that  he  is  the  principal.  In  such  a  case, 
if  be  was  in  fact  acting  for  an  undisclosed  principal,  the 
latter  cannot  sue  on  the  contract,  for  the  express  terms  or 
re(»tal9  of  the  contract  would  be  contradicted  and  varied, 
and  the  rule  of  evidence  violated,  by  parol  evidence  that 
the  agent  was  not  the  real  principal."^ 

§  S35.    Exception  in  the  case  of  contraott  onder  seal. 

Since  no  one  but  the  parties  named  in  a  contract  imder 
seal  can  either  sue  or  be  sued  thereon,  an  undisclosed  prin- 
cipal cannot  maintain  an  action  on  a  contract  under  seal  in 
which  the  agent  only  is  named  or  described.  The  right  to 
sue  is  in  the  agent,  or  in  the  principal  in  the  name  of  the 
agent."*  Thus,  an  executrix  of  an  estate  cannot  sue  on  a 
sealed  lease,  of  the  premises  of  such  estate,  by  her  agent  in 

n  Winchester  t.  Howard,  97  Mass.  303,  98  Am.  Dec.  93. 

•a  Alit«,  B  629. 

«THainble  v.  Hunter,  12  Q.  B.  310;  Sctamaltx  v.  Avery.  16  Q.  B. 
665;  Darrow  v.  Home  Produce  Co..  5T  Fed.  463. 

«*SlmB  V.  Bond,  6  Barn,  ft  Adol.  389;  Clarlie  T.  Courtney,  6  Pet 
(U.  S.)  319;  Equitable  Life  ABBur,  Soc.  v.  Smith,  26  111.  App.  471; 
Stockbarger  y.  Sain,  6B  111.  App.  436;  Vlolett  v.  Powell,  10  B.  Hon. 
(Kr.)  347,  62  Am.  Dec.  648;  HenricuH  v.  Englert,  137  N.  T.  488; 
Brlggs  V.  Partridge,  64  N.  T.  357,  21  Am.  Rep.  617;  Schaefer  v. 
Henkel,  75  N.  T.  378;  Barham  v.  Bell.  112  N.  C  131;  Cocke  v.  Dick- 
ens, 4  Terg.  (Tenn.)  36,  26  Am.  Dec.  214. 
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his  own  name,  where  it  doea  not  appear  from  the  lease  who 
was  the  principal,  thou^  the  word  "agent"  is  appended  to 
the  agent's  signature. '■ 

§  636.    Exception  in  the  case  of  nep»tiable  initmmenti. 

The  same  is  true  of  negotiable  instrumenta.  Since  it  is 
a  settled  rule  of  the  law  merchant  that  onlj  the  parties  to  a 
negotiable  instrument  can  sue  or  be  sued  thereon,  if  a  bill 
or  note  is  made  payable  to  an  agent  in  his  own  name  only, 
his  undisclosed  principal  cannot  sue  thereon  unless  he  ob- 
tains the  right  to  sue  b;  indorsement  or  transfer.  He  can- 
not sue  as  undisclosed  principal.'"* 

This  rule,  however,  does  not  prevent  the  admission  of 
parol  evidence  to  show  who  was  intended  as  payee  where 
there  is  an  ambiguity  in  this  respect  on  the  face  of  the  in- 
strumrait,  and  by  the  weight  of  authority,  there  is  an  am- 
biguity, so  as  to  authorize  the  introduction  of  such  evi- 
dence, where  the  name  of  the  payee  is  followed  by  the  word 
"agent,"  or  "cashier,"  and  the  like.''*  This  subject  has 
been  fully  treated  in  a  former  chapter.^" 

§  637.     BefensM  of  third  peiun — ^Equities  agftinst  agent — 
Cknerolly. 

An  undisclosed  principal's  right  to  sue  in  his  own  name 
upon  a  contract  made  for  his  benefit  by  his  agent,  in  the 
latter's  own  name,  is  subject,  however,  to  any  defense  or 
set-off  that  the  third  party  might  have  had  against  the  agent 
had  the  suit  been  brought  by  the  latter  in  his  own  name. 

«*  McColgan  T.  Katz,  29  Miec.  (N.  T.)  136. 

ToQrlBt  v.  Backhouse,  20  N.  C.  (4  Dev.  A  B.)  496;  U.  S.  Bank  v. 
Lyman,  1  Blatchf.  297,  Fed.  Cas.  No.  dS4;  Moore  v.  Pean,  E  Ala.  1S6; 
ruller  V.  Hooper,  3  Qt&j  (Maaa.)  811;  Chandler  v.  Coe,  S4  N.  H. 
661.    And  see  ante,  §  327  et  eeq. 

"Baldwin  v.  Bank,  1  Wall.  (D.  a.)  234;  Commercial  Bank  v. 
French,  21  Pick.  (Maae.)  4S6,  S2  Am.  Dec.  2S0;  Nave  v.  Flret  Nat 
Bank,  87  Ind.  204. 

A  different  rule  applies  to  the  addition  of  the  word  "agent," 
"caahler,"  etc.,  after  the  name  of  a  maker,  drawer,  etc.  See  ante, 
327  et  seq. 

'2  Ante,  }  310  et  eeq. 


Digitized  byGoOgIc 


§  537  UNDISCLOSED  PRINCIPAL.  "  1167 

Some  of  theae  defenses  have  been  considered  in  the  pre- 
ceding section,  in  the  way  of  exceptions  to  the  general  rule 
that  an  undiscloBed  principal  maj  sue  on  contracts  made  by 
his  agent  in  his  own  name,  and  it  is  the  purpose  to  treat 
here  the  general  rule  that  an  nndiecloeed  principal'B  right 
of  action  is  subject  to  any  set-off  or  defense  that  the  third 
person  may  have  against  the  agent  at  the  time  he  discovers 
or  is  notified  of  the  principal's  ri^te  in  the  contract. 

As  a  principal  may  take  the  benefits  of  all  contracts  entered 
into  by  his  agent  for  him,  it  is  but  right  and  proper  that  he 
should  also  bear  the  burdens.  He  cannot  accept  the  benefits 
of  such  contracts,  and  at  the  same  time  refuse  to  recognize 
any  rights  the  third  person  may  have  acquired  as  to  such 
contracts  in  his  dealings  with  the  agent.  It  is  a  well  set- 
tled general  rule  therefore  that  where  an  undisclosed  prin- 
cipal sues  on  a  contract  made  by  his  agent  in  his  own  name, 
such  suit  is  subject  to  any  defense  or  set-off  acquired  by 
the  third  party  against  the  agent,  before  he  discovered 
or  had  notice  of  the  principal's  rights,  and  which  might  have 
been  pleaded  to  a  suit  brought  by  the  agent  in  his  own  name 
on   such   contract.^"     And   the   fact   that   tiie   agent  acted 

TEngland:  Olbson  t.  Winter,  6  Barn.  A  Adol.  9fl;  Oeorge  v. 
Clagett,  T  Term  R.  359;  Rabona  v.  Williams,  T  Term  R.  360,  note; 
Slma  T.  Bond,  6  Bam.  A  Adol.  3SS. 

United  Btatei:  Leeds  t.  Marine  Ina.  Co.,  6  Wheat.  G65;  Buchanan 
T.  Cleveland  Llnseed-OU  Co.,  91  Fed.  88. 

Alabama:    Gardner  t.  Allen's  Ez'r,  6  Ala.  1ST,  41  Am.  Dec.  45. 

California:  Amann  t.  Lowell,  66  Cal.  806;  Ruiz  t.  Norton,  4  Cal. 
366.  60  Am.  Dec  618. 

Connecticut.-    Snlliran  v.  Shallor,  TO  Conn.  733. 

Oeorgia:  Woodmff  v.  HcOehie,  30  Oa.  158;  Roeaer  t.  Darden, 
SZ  Oa.  219, 14  Am.  St  Rep.  15S;  Rnan  v.  Ounn,  77  Oa.  63;  McGonnell 
T.  East  Point  Land  Co.,  100  Oa.  129. 

Ittinoit:  SUnaon  v.  Gould.  74  111.  80;  Saladln  t.  Mitchell.  45  111. 
79. 

Indiana:    Nave  v.  Hadley,  74  Ind.  156. 

Kentttcky:  Violett  t.  Powell,  10  B.  Mon.  347,  62  Am.  Dec.  543; 
Tott  T.  Brown,  5  LltL  1,  15  Am.  Dec.  33. 

Jfaine:    Traub  t.  MilUken.  57  Me.  63,  2  Am.  Rep.  14. 

Uan/laTtd:  Oelrichs  t.  Ford,  21  Md.  489,  507;  BaltMore  Coal  Tar 
ft  Mfg.  Co.  T.  Fletcher,  61  Md.  288;  York  County  Bank  t.  Stein.  24 
Hd.  447. 
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contrary  to  insti^ctiona,  in  contracting  in  his  own  name, 
does  not  prevent  the  application  of  this  nile.^*  Unless  the 
principal  desires  to  run  the  risk  of  having  his  claim  met 
by  the  set-off  of  a  demand  due  from  the  agent  to  the  person 
dealing  with  him,  he  must  give  notice  of  his  rights  at  the 
time  the  agent  is  dealing  and  before  the  third  party  has  ac- 
qtiired  any  rights  of  setoff  or  defense.  But  such  a  defense 
will  not  be  allowed  to  a  defendant,  in  such  cases,  under  an 
answer  consisting  only  of  a  general  denial  and  payment.^' 
In  accordance  with  this  rule,  if  an  agent  sells  goods  in  his 
own  name,  without  disclosing  his  agency,  the  purchaser  may 
set  off  a  debt  due  him  by  the  agent  in  a  suit  by  the  principal 
for  the  purchase  money  ;^*  and  it  makes  no  difference  wheth- 
er the  sale  by  the  agent  was  under  a  del  credere  commission 
or  not;  the  reason  of  the  law  is  the  same  in  both  casesJ'^ 
Nor  is  it  necessary  that  this  set-off  exist  at  the  time  of  the 

MaaiachitaetU:  Haley  t.  Merrlam,  7  Cuah.  242,  G4  Am.  Dec.  7Z1; 
Locke  T.  Lewla,  124  Mkbb.  1,  26  Am.  Rep.  631. 

Minneaota:  Baxter  v.  Sbennan,  T3  Minn.  434,  72  Am.  Bt  Rep. 
631;  Lough  V.  Thornton,  17  Minn.  253. 

Mitstmri:  Bruen  v.  Kansae  City  Agricultural  ft  H.  F.  Abb'q,  40 
Ma  App.  42E;  Henderson  v.  Botta,  66  Mo.  App.  141.  And  If  the  con- 
tract gave  the  agent  no  cause  of  action  the  principal  can  have  none. 

New  Jertey:  Bernehouse  v.  Abbott,  45  N.  J.  Law,  631,  46  Am. 
Rep.  789. 

Sew  York:  Wrlgbt  v.  Cabot,  47  N.  T.  Super.  Ct.  229;  Taintor  v. 
Prendergast,  3  Hill,  72.  38  Am.  Dec.  618. 

Ohio:  CroBby  v.  HUl,  39  Ohio  St.  100;  Miller  t.  SulllTan,  39  Ohio 
St.  79. 

PenMylvania:  Frame  t,  ■William  Penn  Coal  Co.,  97  Pa.  309; 
Qlrard  v.  Taggart,  6  Serg.  ft  R.  19,  9  Am.  Dec.  327;  Belfleld  v.  Na- 
tional Supply  Co.,  189  Pa.  189,  69  Am.  St.  Rep.  799. 

Tenneitee:    Foster  v.  Smith,  2  Cold.  474,  SS  Am.  Dec.  604. 

TiBx  parte  Dixon,  4  Ch.  DIt.  133;  Eclipse  Wind  Mill  Co.  v.  Thor- 
son,  46  lows,  181. 

n  Foster  v.  Graham,  166  Mass.  202. 

"Gardner  v.  Allen's  Ex'r,  6  Ala.  187,  41  Am.  Dec.  45;  Roaser  v. 
Darden,  82  Oa.  219,  14  Am.  St.  Rep.  152;  Baxter  v.  Sherman,  73 
Minn.  434,  72  Am.  St  Rep.  631;  Mitchell  t.  Bristol,  10  Wend.  (N.  T.) 
492.    And  see  other  cases  In  note  73,  eupra. 

n  Gardner  v.  Allen's  Ei'r,  6  Ala.  187,  41  Am.  Dec.  45;  George  v. 
Clagett,  7  Term  R.  369;  Mitchell  v.  Bristol,  10  Wend.  (N.  Y.)  492. 
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sale.  It  is  sufficient  if  it  arise  before  notice  of  the  real  own- 
ership of  the  goods.'*  But  if  before  the  goods  were  re- 
ceived, the  purchaser  had  notice  of  the  principal's  owner- 
ship, then  the  purchaser  was  bound  to  elect  either  to  refuse 
the  goods  or  to  take  them  as  the  property  of  the  principal, 
and  keeping  them  would  be  an  assumption  of  liability  to 
pay  the  principal  for  them."  And  if  he  had  received  part 
of  the  goods  before  receiving  such  notice  and  part  after- 
wards, he  would  have  a  ri^t  of  set  off  as  to  the  part  re- 
ceived before  notice  but  not  as  to  the  part  received  there- 
after.*" 

So  where  goods  are  deposited  in  a  warehouse  in  the  name 
of  an  agent,  who  is  apparently  the  owner  thereof,  a  pledge 
of  the  goods  by  such  agent  as  security  for  a  loan  is  valid  as 
against  the  real  owner  if  the  pledgee  acted  in  good  faith,  and 
without  notice  that  the  pledgor  was  not  the  owner.^^ 

§  688.  LifflitatiouB  to  third  person's  right  of  defense  or  set-off. 
In  order  that  this  rule  may  apply,  however,  it  is  neces- 
sary that  at  the  time  the  third  person  acquired  or  possessed 
Bu<^  defense,  he  should  have  been  dealing  with  the  agent, 
believing  him  to  be  the  principal,  that  is,  he  should  have 
been  ignorant,  not  only  of  the  name  of  the  principal,  but 
also  of  his  existence.  As  a  basis  to  his  right  to  plead  such 
defense  or  set-off,  the  third  person  should  show  that  he  did 
not  know,  or  had  no  means  of  knowing,  that  the  person 
with  whom  he  was  dealing  was  acting  as  agent  only.*'  For 
if  he  knows  or  has  reasonable  grounds  to  believe  that  such 
person  is  acting  as  an  agent,  although  he  does  not  know 
the  principal,  any  equity  or  defense  acquired  by  him  against 
the  agent  after  he  has  obtained  such  notice  is  unavailable 

T«  Baxter  v.  Sherman,  7B  Ulna.  431,  72  Am.  St.  Rep.  631.  633;  and 
ue  cases  cited  In  preceding  notes. 

T«  BeUeld  V.  National  Supply  Co.,  189  Pa.  IBS.  6S  Am.  St  Rep.  79». 

MBellleld  v.  National  SuppI;  Co.,  189  Pa.  1S9,  69  Am.  St.  Rep. 
799. 

■1  Amann  v.  Ijowell,  66  Cal.  306. 

"Semenza  t.  Brlnsler,  18  C.  B.  (N.  8.)  467;  and  see  cases  cited 
In  preceding  notes. 
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to  him  as  a  defense  to  a  suit  brought  by  the  principal.'*  A 
third  person  must  he  cautious,  and  not  act  r^;ardl83s  of  the 
rights  of  the  principal,  though  undisclosed,  if  he  has  rea* 
soQsble  grounds  to  believe  that  the  person  with  whom  he 
is  dealing  is  but  an  agent  If  the  character  of  such  person 
is  equivocal,  Bometimes  dealing  on  his  own  account,  and 
sometimes  as  agent,  or  the  circumstances  are  such  aa  to  put 
him  on  inquiry,  it  is  incumbent  on  one  dealing  with  such 
person,  if  he  desires  to  avail  himself  of  a  set-off,  to  inquire 
in  what  character  he  is  acting  in  that  particular  transac- 
tion, and  if  he  fails  to  do  so,  and  it  turns  out  that  such  pei^ 
son  is  acting  as  agent  only,  be  has  sufficient  notice  of  the 
agency  to  deprive  him  of  the  right  to  plead  his  eet-oft  against 
the  principal.**  But  mere  public  rumor  or  knowledge  pos- 
sessed by  others  in  regard  to  that  fact  will  not  be  sufficient 
notice  for  this  purpose  ^^  Upon  the  question  of  whether  or 
not  a  third  person  had  notice  of  the  agency,  when  dealing 
with  one,  such  person  ia  himself  a  competent  witness.** 

— -*—  Sales  of  goods.  It  is  also  necessary  to  the  application 
of  this  rule,  where  the  agency  is  one  for  the  sale  of  goods, 
that  the  agent  should  have  pos.^ession  of  the  goods  themselves, 

"Dresser  v.  Norwood,  IT  C.  B,  (N.  8.)  466;  Baring  t.  Corrle,  2 
Bam.  *  Aid.  137;  Cooke  v.  Eehelbr,  12  App.  Caa.  271;  Cbildera  t. 
Bowen,  6S  Ala.  221;  Whelan  v.  McCreary,  64  Ala.  319;  Feel  v.  Shep- 
herd. 68  Qa.  365;  Miller  v.  Lea.  35  Md.  407,  6  Am.  Rep.  417;  Baxter 
T.  Sherman,  73  Minn.  434,  72  Am.  St.  Rep.  631;  Henderson  v. 
McNallr,  4S  App.  Dlv.  (N.  Y.)  134,  affirmed  In  168  N.  T.  616;  BUbb 
T.  BllsB,  7  B08W.  (N.  Y.)  347;  Pratt  T.  Colllna,  20  Hun  (N.  Y.)  136; 
Crosby  v.  Hill.  3S  Ohio  St.  100. 

If  one  bu;B,  Irom  an  agent,  the  goods  of  his  principal,  under  a 
misapprehension,  not  Induced  by  the  principal,  that  the  goods  be- 
long to  the  agent,  be  cannot  use  as  a  payment  or  counterclaim,  on 
a  suit  by  the  principal  for  the  value  of  the  goods,  a  credit  given 
by  him  to  such  agent  on  an  individual  debt  of  the  latter.  Brown 
V.  Morris.  83  N.  C.  25]. 

>«  Baxter  v.  Sherman,  73  Minn.  434,  72  Am.  St.  Rep.  631;  Flab  v. 
Kempton.  7  C.  B.  687;  Moore  v.  Clementson,  2  Camp.  22;  Cooke  v. 
Eshelby,  12  App.  Cas.  271;  Baring  v.  Currle,  2  Bam.  ft  Aid.  137; 
Ulller  V.  Lea,  35  Md.  407,  6  Am.  Rep.  417. 

s»  Pratt  V.  Collins.  20  Hun  (N.  T.)  126. 

•s  Frame  v.  William  Penn  Coal  Co.,  97  Pa.  309. 
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or  of  their  muniments  of  title  thereto,  at  the  time  the  third 
person  deals  with  him  in  purchaaing  the  goods ;  for  if  the 
agent  has  neither  of  these,  the  person  dealing  with  him  can- 
not be  deceived  bj  that  circumstance,  and  that  fact  alone 
would  be  sufficient  to  pwt  him  on  inquiry  as  to  the  agent's 
true  position  in  the  transaction,  and  if  he  fails  to  make  such 
inquiry,  he  cannot  plead  his  ignorance  of  the  agency  so  as 
to  be  allowed  to  set  off,  against  the  principal's  claim  on  the 
contract,  any  equity  he  may  have  against  the  agent.  It 
would  be  otherwise,  however,  if  the  agent  had  possession  of 
the  goods  or  their  muniments  of  title,  but  did  not  disclose 
his  agency  when  selling  them,  and  the  purchaser  in  good  faith 
believed  him  to  be  the  principal. ^^  This  application  of  the 
rule  has  been  so  well  stated  in  a  leading  English  case  that  it 
may  be  well  to  quote  from  it.  It  was  there  held  that  in  order 
for  a  third  person  to  establish  a  set-off  against  a  principal  on 
a  contract  of  sale  entered  into  by  bis  agent,  it  was  necessary : 
''(1)  That  the  sale  should  be  made  by  a  person  entrusted  with 
the  possession  of  the  goods;  (2)  that  the  agent  should  sell  the 
goods  as  his  own,  and  in  his  own  name  as  principal,  by  the 
authority  of  the  principal ;  and  (3)  that  the  purchaser  dealt 
with  the  agent  as,  and  believed  him  to  be,  the  principal  in  the 
transaction  up  to  the  time  when  the  set-off  occurred."®*  Thus, 
where  an  agent,  selling  goods  for  an  undisclosed  principal, 
and  having  the  goods  or  indicia  of  property  in  his  posses- 
sion, receives  payment  therefor,  the  third  person  may  set  up 
such  payment  as  a  defense  to  an  action  therefor  by  the 
principal.**     But  if  the  purchaser  receives   notice  of  the 

x^Borries  t.  Imperial  Ottoman  Bank,  L.  R.  9  C.  P,  3S;  Semenza 
T.  Brlnzler,  IS  C.  B.  (N.  S.)  167;  Roeaer  v.  Oarden,  82  Oa.  219,  14 
Am.  St.  Rep.  1E2;  Clark  t.  Smitb,  88  111.  298;  Stlnsoa  v.  Oould,  7t 
III.  80;  Traub  v.  MilUken,  67  Me.  63,  2  Am.  Rep.  14;  Komemann  v. 
Uonaehan,  24  Mfcb.  3S;  Bemsbouae  v.  Abbott,  4B  N.  J.  law,  631, 
46  Am.  Rep.  789;  Harrleon  v.  Hobb,  44  N.  Y.  Super.  Ct.  230;  Crosby 
V.  Hill,  39  Obio  St  100;  BertoU  v.  Smltb,  69  Vt.  426. 

Payment  by  a  purcbaser  tu  an  agent  selling  goods  only  by  sam- 
ple, and  forbidden  to  receive  payment,  does  not  protect  blm  In  a 
salt  by  tbe  principal  for  tfae  purchase  price.  Butler  t.  Dorman, 
68  Ho.  298,  30  Am.  Rep.  795. 

"*  Ex  parte  DlxoD,  4  Cb.  Dtv.  133. 

"vLumley  v.  Corbett,  IS  Cat.  194;  Peel  v.  Shepherd,  ES  Qa.  366; 
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principal'a  rights  before  he  haa  made  full  payment  to  the 
agent,  that  part  of  the  payment  made  after  he  has  received 
such  notice  will  not  be  a  good  defense  against  the  principal'a 
claim  therefor."* 

In  a  late  Minnesota  caae,  tbis  rule  is  stated  by  Judge 
Mitchell,  as  follows :  "Where  an  agent  sells  in  his  own  name 
for  an  undisclosed  principal  and  the  principal  sues  the  buyer 
for  the  price,  the  buyer  cannot  seit  off  a  debt  from  the  agent, 
unless,  in  making  the  purchase,  he  was  induced  by  the  prin- 
cipal's conduct  to  believe,  and  did  in  fact  believe,  that  the 
agent  was  selling  on  his  own  account"*^  But  this  is  thought 
to  be  too  narrow  a  atatement  of  the  rule,  for  it  is  not  neces- 
sary that  there  should  be  any  active  inducement  by  the  prin- 
cipal, to  give  the  third  person  this  right  of  set-off,  save  in  so 
far  as  his  remaining  concealed  may  be  considered  as  such. 

As  will  be  seen  in  subsequent  chapters  of  this  work,  there 
is  a  distinction  in  the  application  of  this  rule  to  a  sale  of 
goods  by  a  broker  and  a  sale  by  a  factor;  the  undisclosed 
principal'a  suit,  as  a  general  rule,  being  subject  to  a  setK)ff 

Rice  &  B.  Malting  Co.  t.  International  Bank,  185  III.  422;  Bclipse 
Wind  Milt  Co.  T.  Tborson,  46  lows.  181;  Pitta  v.  Mower,  IS  He.  861, 
86  Am.  Dec.  T2T;  Packer  v.  Hinckley  Locomotive  Works,  122  Haaa. 
484;  Hantlngton  t.  Knox,  T  Cueh.  (Mass.)  371;  Lough  v.  Thornton, 
17  Minn.  263;  Butter  v.  Dorman,  68  Mo.  802,  SO  Am.  Rep.  795;  Du 
Bols  T.  Perkins,  21  Or.  1S9. 

•oRlce  «  B.  MalUng  Co.  t.  InternaUonal  Bank,  186  Itt.  422;  Hen- 
derson T.  McNally,  48  App.  Dlv.  134,  afBrmed  in  168  N.  T.  646; 
Whelan  v.  McCreary,  64  Ala.  319. 

Tbat  the  pur::haBer  of  goods  tiad  contracted  with  the  seller  to 
make  payment  lo  a.  third  paity  does  not  authorlie  him  to  make 
full  payment  to  euch  third  party  after  receiving  notice  that  the  pur- 
chase price  of  part  of  the  goods  should  l>e  paid  to  another  party, 
who,  as  pledgee,  tiad  authorized  the  sate  under  an  agreement  to 
receive  the  proceeds.  Rice  ft  B.  lilting  Co.  v.  International  Bank, 
186  HI.  422.  And  the  delivery  of  a  warehouse  receipt  by  the  pledgee 
to  the  pledgor,  to  enable  the  latter  to  carry  out  a  contract  of  sale 
as  the  pledgee's  agMit,  does  not  affect  his  right  to  the  proceeds  of 
the  sale  as  against  the  purchaser,  where  the  latter  was  notified  ot 
the  pledgee's  rights  before  making  payment  Rice  ft  B.  Malting  Ca 
V.  International  Bank,  supra. 

■1  Baxter  v.  Sherman,  73  Minn.  484,  72  Am.  St.  Rep.  631. 
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in  favor  of  the  third  person  against  a  factor,  but  not  agaiiut 
a  broker." 

§  639.    Agent's  fraud  ai  a  defense  to  tliird  person. 

As  has  been  seen  in  a  preceding  chapter,  a  principal  is 
civilly  responsible  for  the  fraudulent  acts  of  his  agent,  while 
acting  within  the  course  of  his  emploTinent,  and  the 
third  person  may  maintain  an  action  against  the  principal 
therefor."'  For  the  same  reasons,  as  there  shown,  where  a 
principal  seeks  to  enforce  a  contract  entered  into  bj  his 
agent,  whether  the  agency  was  disclosed  or  undisclosed  at 
the  time  of  Uie  making  of  the  contract,  the  third  party  may 
set  up  any  defense  arising  out  of  the  fraudulent  acts  or  mis- 
representations made  by  the  agent  in  the  course  of  his  em- 
ployment, and  as  an  inducement  to  the  contract,  to  the  same 
extent  that  he  mi^t  hare  set  up  any  defense  arising  out  of 
such  fraudulent  acts  or  misrepresentations  had  they  been 
made  by  the  principal.'*  A  principal  "cannot  be  permitted 
to  enjoy  the  fruits  of  the  bargain  without  adopting  all  the 
instrumentalities  employed  by  the  agent  in  bringing  it  to 
a  consummation.  If  an  agent  defrauds  the  person  with 
wh<Hn  be  is  dealing,  the  principal,  not  having  authorized 
or  participated  in  the  wrong,  may,  no  doubt,  rescind,  when 
he  discovers  the  fraud,  on  the  terms  of  making  complete 
restitution.  But  so  long  as  he  retains  the  benefits  of  the 
dealing,  he  cannot  claim  immunity  on  the  ground  that  the 

■>  See  pMt,  chapters  20  and  21. 

M  Ante.  9  507. 

••Mullens  v.  Miller,  22  Ch.  DIt.  1S4;  Foster  t.  Qreen,  7  Hurl,  ft 
N.  881;  Rocklord,  R.  I.  ft  St.  L.  R.  Co.  v.  Shunlck.  65  111.  283; 
Hasklt  V.  Elliott,  58  iDd.  493;  Brown  v.  Hartford  F.  Ins.  Co.,  117 
Man.  47S;  Aultm&n  v.  OlBon,  34  Minn.  450;  Lawrence  v.  Hand,  22 
Mlu.  103;  Bowers  r.  JoIinBon,  10  Smedea  ft  M.  (Miss.)  169;  Blwell 
T.  Chamberlln,  31  N.  T.  611;  Bennett  v.  Judaon,  21  N.  Y.  238;  Sand- 
ford  T.  Handy,  23  Wend.  (N.  T.)  260;  Mundorfl  v.  Wickersham,  SS 
Pa.  89,  3  Am.  Rep.  531;  Keough  v.  Leelle,  92  Pa.  424;  Union  Trust 
Ca  v.  Ptllllpa,  7  S.  D.  226;  Crump  v.  U.  S.  Mln.  Co.,  7  Qrat  (Va.) 
362,  66  Am.  Dec.  116;  Law  v.  Grant,  37  Wla.  648;  Klckland  v.  Hen- 
uha  Kooden  Ware  Co.,  68  Wis.  34,  60  Am.  Rep.  881. 
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fraud  was  committed  by  his  agent  and  not  by  himaelf."" 
Thus,  in  an  action  ty  the  payee  upon  an  instrument  for  the 
payment  of  money,  fraud  practiced  by  the  payee's  agent,  in 
procuring  the  instrument  to  be  executed  in  terms  materially 
different  from  those  in  fact  agreed  to  by  the  maker,  is  avail- 
able to  the  maker  as  a  defense,  irrespective  of  whether,  in 
the  particular  matters  to  which  the  fraud  relates,  the  agent 
acted  under  a  true  or  false  assumption  of  authority,*'  So 
■where  a  husband,  acting  as  agent  for  his  wife's  creditor,  pro- 
cures her  signature  to  a  note  and  mortgage  by  means  of 
false  representations  aa  to  the  consideration,  the  wife  may 
set  up  the  failure  of  consideration  as  a  defense  to  a  suit  upon 
such  note  and  mortgage.*' 

§  540,    Agent'a  wast  of  authority  no  defense  to  third  person. 

Where  a  third  person  deals  with  an  agent  or  subagent  as 
one  having  full  authority,  and  certain  rights  have  been  ac- 
quired by  the  priiuipal  by  reason  thereof,  such  third  person 
is  estopped  to  deny  the  agent's  or  subagent's  authority,  where 
the  principal  seeks  to  enforce  his  rights.  Thus,  when  a 
principal  seeks  to  enforce  a  contract  that  has  been  made  by 
hie  agent  or  subagent,  and  which  has  been  executed  on  his 
part,  the  third  party  cannot  set  up  as  a  defense  thereto  the 
fact  that  such  agent  or  subagent  was  not  authorized  to  make 
the  contract.*^  So  a  mortgagor  cannot  set  up  the  defense 
that  the  mortgagee's  agent  was  not  authorized  to  accept 
the  mortgage,  when  the  mortgagee  sues  to  recover  the  amount 
due  on  the  mortgage.**  So  where  one  borrows  money  from 
another,  assuming  to  act  as  agent  for  a  third  person,  he  is 
estopped  to  deny  the  authority  of  the  agent  to  lend,  in  an 
action  by  the  principal  to  recover  the  loan.'"*     By  the  act 

oiElwell  V.  Chamberlin,  31  N.  Y.  611.  619;  Bennett  v.  Judson,  21 
N.  V.  238. 

»*  Aultman  v.  OlBon,  34  Minn.  450. 

07  Haaklt  V.  Elliott,  68  Ind.  493. 

SB  Union  Gold  MIn.  Co.  v.  Rocky  MounUln  Nat.  Bank,  2  Colo.  248; 
Squler  v.  Stockton,  E  La.  Ann.  120,  52  Am.  Dec.  583;  Mayer  r. 
McLure,  36  MIsb,  389,  72  Am.  Dec.  190. 

<|*  Squler  V.  Stockton,  5  La.  Ann.  120,  52  Am.  Dec.  583. 

i«>  Union  Gold.  Mln.  Co.  v.  Rockj'  Monntaln  Nat.  Bank,  2  Colo.  24S. 
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of  borrowing,  the  borrower  concedes  the  authority  of  the 
agent  to  lend. 

§  641.    Suit  by  principal  against  agent  no  dcfenM  to  suit 
againat  third  penon — ^When. 

Where  an  nndiacloaed  principal  has  a  right  of  action 
against  a  third  person  upon  a  transaction  had  with  such 
person  by  his  agent,  the  fact  that  he  brings  a  suit  against 
his  agent  on  such  transaction,  under  circumstances  that  do 
not  amount  to  an  election  to  hold  him  only  responsible,  as 
where  be  sues  the  agent  under  a  mistaken  understanding 
caused  by  the  third  person,  is  no  defense  to  a  subsequent 
action  against  the  third  person.  Thus,  where  an  agent  sells 
goods  without  disclosing  his  principal,  and  the  principal 
understood  from  the  buyer's  statements  that  he  had  paid 
the  agent  therefor,  the  bringing  of  suit  by  the  principal 
against  the  agent  is  no  defense  to  a  subsequent  action  against 
the  pHrchaser,*"^ 
§  S42.    Frincipal'B  riglLt  to  sae  saperior  to  agent'a  right. 

As  a  general  rule,  this  right  of  an  undisclosed  principal 
to  sue  on  a  contract  entered  Into  by  his  agent  in  his  own  name 
is  superior  to  the  right  of  the  agent  to  sue  thereon ;  in  other 
words,  although  an  agent  has  a  right  to  sue  on  such  a  con- 
tract, his  ri^t  to  sue  ia  subject  to  the  principal's  right  to 
bring  an  action  in  his  own  name ;  and  after  he  has  made  his 
election  to  sue  and  has  given  notice  thereof  to  the  other 
contracting  party,  or  notifies  such  party  of  his  rights,  the 
agent's  right  to  sue  on  such  contract  is  thereby  destroyed,'*** 
subject  to  the  modification,  however,  that  if  the  agent  has 
acquired  a  lien  on  or  rights  in  the  subject-matter  of  the 
contract  equal  to  or  greater  than  the  principal's  rights,  the 
latter  cannot  control  the  action  against  the  third  person.**" 

>"  Sertoli  V.  Smith,  69  Vt.  425. 

""Sftdler  T.  Lelgb,  4  Camp.  196;  Hudson  v.  Oranger,  5  Bara.  ft 
Aid.  27;  Rogers  t.  Hadle^,  2  Hurl.  «  C.  227;  Warder  y.  Wbite,  14 
111.  App.  60;  PlttB  V.  Mower,  18  Me,  361,  36  Am.  Dec  727;  HunUngton 
r.  Knox,  7  GuBh.  (Mobs.)  371;  National  L.  Ins.  Co.  v.  Allen,  116 
Han.  398;  McKay  v.  Draper,  27  N.  T.  25S,  264. 

loaHudBon  T.  Oranger,  6  Bam.  ft  Aid.  £7;  Morris  r.  Cleaaby,  1 
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III.    LUBiUTT  OF  Thud  Pebsobb  to  Pbihoifai.  fi»  Tobis. 

§  543.    Liabilitr  of  third  peiwm  wbxn  property  ii  diTertad  bj 
agent. 

Whether  a  priocipal  can  maintain  an  action  for  oonvei^ 
sion,  or  replevin,  against  third  persons  who  have  received 
and  refuse  to  return  property  diverted  by  the  agent,  de- 
pends upon  the  circumstances.  He  may  certainly  do  so  if 
the  third  person  acted  in  collusion  with  the  agent,  or  if  he 
knew  that  the  agent  was  exceeding  his  authority,  or  if  he  is 
not  in  the  position  of  a  bona  fide  purchaser  for  value.  And 
with  certain  exceptions,  he  may  do  so  even  as  against  a  bona 
fide  purchaser  or  pledgee.  It  is  a  general  principle  that  a 
person  cannot  be  deprived  of  his  property  without  his  con- 
sent, and  that  where  a  person  undertakes  to  sell  or  pledge 
property,  the  purchaser  or  pledgee,  although  he  may  act  in 
good  faith  and  without  notice,  gets  no  better  title  than  was 
possessed  by  the  eeller  or  pledgor — nemo  plus  juris  ad  alium 
transferre  potest  quam  ipse  babeU  This  general  rule  ap- 
plies, subject  to  the  exceptions  hereafter  shown,  where  an 
agent  sells,  pledges,  or  otherwise  disposes  of  his  principal's 
property  without  authority.  If  the  case  does  not  come 
within  one  of  the  exceptions,  the  person  receiving  the  prop- 
erty, although  be  may  take  it  in  good  faith  and  for  value 
paid  the  agent,  acquires  no  title,  and  if  he  refuses  to  return 
it,  the  principal  may  maintain  an  action  against  him  to  re- 
cover the  property  or  its  value."**     This  is  true  whether 

Uaule  &  S.  GTGi  Warder  v.  White,  14  III.  App.  60;  Olrard  v.  Tae- 
gart.  6  Serg.  ft  R.  (Pa.)  19,  9  Am.  Dec.  827. 

>«•  Allen  V.  St.  Loufa  Bank,  120  U.  S.  20;  Wanier  v.  Hartln.  11 
How.  (U.  S.)  209;  Hill  v.  Coolldge.  33  Ark.  626;  Thatcher  v. 
Kaucber,  2  Colo.  698;  Lootnis  t.  Barbed,  69  111.  360;  Bertholf  t. 
Qnlnlan,  68  111.  297;  Thompson  T.  Bamum,  49  Iowa,  392;  Levi  t. 
Booth,  G8  Ud.  305,  42  Am.  Rep.  332;  Ollmore  v.  Newton,  9  Allen 
(Masa.)  171.  S5  Am.  Dec  749;  Ume  Rock  Bank  v.  Plimpton,  17 
Pick.  (Mass.)  159,  28  Am.  Dec.  Z86;  Berclch  v.  Marye,  9  Nev.  312; 
Holton  7.  Smith,  7  N.  H.  446;  Bumhtun  t.  Holt,  14  N.  H.  367;  Chet- 
wood  V.  Berrlan,  39  N.  J.  Bq.  203;  Melgga  t.  MelsSB,  15  Hun  (N.  Y.) 
453;  Saltus  v.  Byerett,  20  Wend.  (N.  Y.)  267,  32  Am.  Dec.  541; 
Manning  v.  Keenan,  73  N.  Y.  45;  Velaian  t.  Lewie.  16  Or.  539.  3  Am. 
St.  Rep.  184;  Barker  v.  Dlnsmore,  72  Pa.  427;  Qnlnn  v.  Davla,  78 
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the  agent  disposes  of  the  property  as  his  own  or  as  agent 
but  without  authority.  And  the  fact  that  the  agent  is  lia- 
ble to  the  principal,  in  eucb  cases,  for  the  wrongful  diveraioa 
of  the  property,  does  not  prevent  the  principal  from  main- 
taining an  action  of  trover  against  the  person  receiviiig  the 
property  from  the  agent,  or  release  his  liability  to  the  prin- 
cipal after  a  refusal  to  deliver  the  property  on  demand.*" 
In  order  for  the  principal  to  maintain  an  action  of  trover 
or  conversion  in  such  cases,  it  is  not  necessary  that  he  should 
make  a  previous  demand  for  the  property.  If  the  defendant 
was  ri^tfully  in  possession,  a  demand  would  be  necessary, 
and  he  would  not  be  unlawfully  detaining  it  until  after  a 
demand  therefor,  and  a  refusal  on  bia  part  to  give  it  up; 
but  where  hia  possession  is  tortious,  that  is,  where  it  comes 
into  hia  possession  without  the  assent  express  or  implied 
of  the  owner,  or  without  the  assent  of  some  oa6  authorized 
to  act  for  him,  no  such  demand  is  necessary,*""  and  this 
same  rule  has  been  understood  to  apply  to  actions  of  re- 
plevin.*"^ 

Such  an  action  can  be  maintained,  of  course,  only  whra 
the  disposal  of  the  property  by  the  agent  was  unauthorized. 
It  cannot  be  maintained  if  the  transfer  was  either  within 
the  actual  or  apparent  authority  of  the  agent,*"^  or  if,  though 
unauthorized,  it  has  since  been  ratified  by  the  principal.*"* 
And  in  order  for  a  third  person  to  claim  title  through  the 
agent,  to  the  principal's  property,  he  must  show  that  the  agent 
had  either  actual  or  apparent  authority  to  so  dispose  of  the 
property,  or  that  the  principal  subsequently  ratified  the 
agent's  unauthorized  act  in  disposing  of  it."** 

Pa.  IS;  HcUahon  t.  Sloan,  12  Pa.  22B,  ei  Am.  Dec  601;  Sheder  v. 
Uontgomer;,  65  P&.  329;  JacksoD  v.  Bank,  92  Tetm.  164,  36  Am. 
St.  Rep.  81;   Stevenaon  t,  Kyle,  42  W.  Va.  229,  67  Am.  St.  Rep.  864. 

los  Berthoir  V.  Qulnlan,  68  111.  297. 

>«<Galvlii  Y.  Bacon,  11  Me.  28,  26  Am.  Dec.  258;  QUmDre  v.  New- 
ton. 9  Allen  (Mafia.)  171,  86  Am.  Dec.  749;  Velslan  v.  Lewis.  16 
Or.  639,  3  Am.  St.  Rep.  184.    And  see  cases  cited  In  note  104.  supra. 

101  Gates  v.  Gates,  IE  Mass.  311;  Seaver  v.  Dlagley,  4  Me.  S06; 
Velslan  v.  Lewis,  16  Or.  639,  3  Am.  St.  Rep.  184. 

tM  Bee  ante,  i  236  et  aeq. 

i»  See  ante,  )  148. 

11*  Cole  V.  Northwestern  Bank,  L.  R.  10  C.  P.  364;    Gerard  v. 
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It  may,  at  first,  seem  strange  that  one  who  takes  poeses- 
eion  of  goods  or  chattels  under  a  contract  of  purchase  or 
pledge,  from  one  who  had  no  right  to  sell  or  pledge  th^n, 
should  be  treated  as  a  wrongdoer,  and  an  action  in  tort  be 
maintained  against  him;  but  the  explanation  of  the  prin- 
ciple lies  in  the  common-law  maxim  caveat  emptor,  which 
applies  to  the  transfer  of  personal  property.  It  is  the  buy- 
er's own  fault,  if  he  is  so  negligent  as  not  to  ascertain  the 
right  of  the  agent  to  sell,  and  he  cannot  successfully  invoke 
his  bona  fides  to  protect  himself  from  liability  to  the  prin- 
cipal, who  can  only  be  divested  of  his  rights  or  title  to  his 
property  by  his  own  act,  or  by  the  operation  of  law.**' 

At  common  law,  sales  made  in  market  overt  were  an  ex- 
ception to  the  above  general  rule,  but  the  old  Saxon  institu- 
tion of  market  overt  has  nev^  been  recognized  in  this  coun- 
try, and  this  exception  need  not  be  considered  in  this  con- 
nection.*" 

§  544.     Applications  of  this  doctrine. 

Thus  a  principal  may  maintain  an  action  against  a  third 
person  on  notes  which  his  agent,  who  was  authorized  to  sell 
property,  and  take  and  collect  notes,  surrenders  to  such  person 
before  they  were  due,  without  the  consent  of  his  principal, 
and  takes  therefor  notes  of  such  person  payable  to  him- 
self;"' or  to  recover  security  which  his  agent  has  unau- 
thorizedly  released  or  transferred;***  or  to  recover  property' 
seized  under  an  attachment  or  execution,  by  a  creditor  of  the 
agent,  where  the  latter  has  no  interest  in  such  property  that 
is  subject  to  attachment  or  execution,**"  unless  the  princi- 

McConnlck.  130  N.  Y.  261;  Levi  v.  Bootb,  5S  Md.  80G,  42  Am.  Rep. 
332,  336. 

Ill  VelBlan  v.  Lewis,  IB  Or.  539.  3  Am.  St.  Rep.  184. 

113  Levi  y.  Bootb.  6S  Md.  305.  42  Am.  Rep.  332;  Carmlcbael  v.  Bucfe, 
10  Rich  Law  <S.  C.)  332,  70  Am.  Deo.  226;  McMabon  v.  Sloan.  12 
Pa.  229.  51  Am.  Dec.  601.  And  see  atber  caseB  cited  in  preceding 
note  104. 

iia  Robinson  v.  Anderson,  106  lad.  152. 

i»*  Whittemore  v.  Hamilton,  61  Conn.  153. 

iiDLoomls  V.  Barker,  69  III.  360;  Benner  v.  Mlcbel,  23  La.  Ann. 
489;  Selkirk  v.  Cobb,  13  Qray  (Maes.)  313;  Farmers'  «  Mechanics' 
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pal's  conduct  has  been  such  as  to  estop  him  from  denying  the 
agent's  interest  in,  or  ownership  of,  the  propetrty,  to  the 
prejudice  of  such  creditor,*'*  So  a  principal  may  recover 
property  or  its  value  from  a  third  person,  where  his  agent, 
without  authority,  delivered  his  principal's  property  to  such 
person  to  be  held  in  trust  for  the  principal's  children,  when 
it  was  the  principal's  intention  that  such  property  should  be 
held  for  his  children  only  in  the  event  of  his  encountering 
a  threatening  pecuniary  disaster,  and  he  intended  still  to 
retain  a  power  over  it.''^ 

So,  where  it  is  the  authority  of  an  agent  to  sell,  the  prin- 
cipal would  not  be  estopped  to  assert  his  title  against  one 
who  had  received  the  property  from  the  agent  by  some  other 
means,  as  by  mortgage,"*  barter,"*  or  pledge,'**  or  by  sale 
at  auction,"'  unless  there  was  other  conduct  on  the  part  of 
the  principal  which  induced  the  third  person,  acting  in  good 
faith,  to  believe  that  the  agent  had  authority  to  dispose  of 
the  property  in  the  manner  in  which  he  did.  And  it  is  im- 
material in  such  eases  whether  the  pledgee  or  purchaser 
knew  that  he  was  dealing  with  an  agent  or  not.'^' 

Nat.  Bank  v.  King,  57  Pa.  202.  98  Am.  Dec.  216;  Hall  v.  Williams, 
27  Vt.  405. 

»*Reed  v.  Hcllroy,  44  Arb.  346;  Benner  v.  Mlcbel,  23  La.  Ann. 
489;  Gumbel  v.  Koon,  E9  MIbs.  2G4;  Qulnn  t.  Hylee,  B9  Miss.  37S: 
Huroe  V.  Scbw&bacher,  2  Wash.  T.  191. 

■"HeiggB  V.  Melggs.  15  Hun  (N.  Y.)  453. 

iia  Swltzer  t.  Wflvers,  24  Kan.  384,  36  Am.  Rep.  259:  Macon  Flret 
Nat  Bank  v.  Netaon.  38  Qa.  391.    See  ante.  S  347. 

'"Howard  v.  Cbapman,  4  Car,  ft  P.  508;  Guerreiro  v.  Pelle,  3 
Bam.  ft  Aid.  616;  Bertholf  v.  Quintan.  68  III.  297;  Lowr;  v.  Beck- 
ner.  G  B.  Mon.  (Ky.)  41;  Wheeler  ft  W.  Mfg.  Co.  v.  Glran,  65  Mo. 
89;  Hajea  t.  Colhy.  65  N.  H.  182;  Taylor  ft  P.  Organ  Co.  v.  Starbey, 
69  N.  H.  142.    See  ante.  S  347. 

i»City  Bank  v.  Barrow,  6  App,  Gas.  664;  Fielding  v.  Kymer,  2 
Brod.*ft  B.  639;  Warner  v.  Martin,  11  How.  (U.  S.)  209;  VoBs  v. 
Robertaon.  46  Ala.  483;  Bott  v.  McCoy.  20  Ala.  578,  56  Am.  Dec. 
223;  Macon  First  Nat.  Bank  v.  Nelson.  38  Ga.  391;  Lorlng  v.  Brodle. 
134  Mass.  453;  Wheeler  ft  W.  Mfg.  Co.  v.  Glvan,  65  Mo.  89;  Steffer 
V.  Montgomery,  65  Pa.  329;  Read  T.  Cumberland  Tel.  Co.,  93  Tenn. 
482;  HcCresry  v.  Gaines,  56  Tex.  485.  40  Am.  Rep.  SIS.  And  see 
ante,  |  347. 

"1  Towle  V.  Leavitt.  23  N.  H.  360,  65  Am.  Dee.  195. 

iM  Bott  V.  McCoy,  20  Ala.  578,  56  Am.  Dec.  223. 
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This  rule  also  applies  where  an  agent  miauthorizedlj  sella 
property  of  his  principal,  left  in  hia  care,  in  the  abe^ace 
of  conduct  on  the  part  of  the  principal  amounting  to  es- 
toppel;"^ and  in  order  to  maintain  an  action  of  trorer,  in 
anch  a  case,  the  principal  maj  show  what  inetructiona  he 
gare  to  his  agent  at  the  time  the  goods  wer^  committed  to 
his  care.^^*  In  such  action,  evidence  tending  to  prove  that 
the  agent  sold  some  of  the  goods  to  others,  claiming  them 
as  hia  own,  ia  no  defense,  the  question  being  whether  be  bad 
authority  from  the  plaintiff  to  sell.'" 

§  545.  Property  diverted  by  agent  in  payment  of  his  own 
debts. 
A  principal  may  recover  property,  or  its  value,  from  his 
agent's  creditora,  to  whom  the  agent,  having  a  general  au- 
thority to  sell,  baa  tranaferred  it  in  payment  of  his  own 
debts,*'*  unleaa  he  waives  his  right  to  hold  the  creditor  of 
the  agent  liable  for  the  value  of  the  property  thus  received, 
by  ratifying  aucb  transaction,  with  a  full  knowledge  of  all 
the  facts,  as  by  receiving  from  his  agent  the  notes  of  other 
parties  in  payment  for  the  property ;'"'  and  it  is  not  neces- 
sary, in  such  caaes,  that  the  principal  should  make  a  previous 
demand  on  such  third  person  for  his  property,  in  order  to 
maintain  an  action  against  him  as  for  trover  or  conversion,*'" 

III  Thatcher  v.  Kaucber,  2  Colo.  693. 

ia»  Thatcher  v.  Kaucher,  Z  Colo.  698. 

lis  Thatcher  v.  Kaucher,  2  Colo.  698. 

'"Martini  7.  Colea,  1  Maule  A  3.  140;  De  Bouchout  T.  Ooldsmid, 
6  Vea.  211;  Warner  t.  Martin,  11  How,  (U.  S.)  209;  School  Trusteea 
T.  McCormtch,  41  111.  SZS;  Thompaon  v.  Barnum,  49  Iowa,  392; 
Pareona  v.  Webb,  8  Me.  38,  22  Am.  Dec.  220;  Rodlck  v.  Coburn,  68 
He.  ITO;  Stanley  v.  Oaylord,  1  Cush.  (Mau.)  536,  48  Am.  Dec.  643; 
Bennr  t.  Pegram,  IS  Mo.  191,  69  Am.  Dec.  298;  Benn?  v.  Rhodes. 
18  Mo.  147,  59  Am.  Dec.  293;  Holtoc  t.  Smith,  7  N.  H.  446;  Rice  t. 
LrndeborouKta  Glass  Co..  60  N.  H.  ISE;  Gould  t.  Blodgett.  61  N.  H. 
115;  Stewart  v.  Woodward,  50  Vt.  78,  28  Am.  Rep.  488;  Whitney  v. 
State  Bank.  7  Wis.  620. 

121  School  Trustees  v.  McCormlck,  41  111.  323;  Benny  t.  Rhodes, 
18  Mo.  147,  59  Am.  Dec.  293. 

>»  Warner  v.  Martin,  11  How.  (U.  S.)  209;  Galvln  v.  Bacon.  11 
Me.  28.  26  Am.  Dec.  258;  Rodlck  v.  Cobum,  68  Me.  170;  Gould  v. 
Blodgett.  61  N.  H.  115. 
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Thus,  where  a  bone  ie  delirered  to  a  special  agent  for  the 
purpose  of  sale,  and  he  applies  the  same  to  the  payment  of 
ilia  own  debts,  tbe  owner  may  maintain  replevin  therefor, 
altbou^  in  the  hands  of  a  bona  fide  purchaser.''*  The  fact 
that  a  shipping  bill  in  the  name  of  the  agent  bad  bem  for- 
warded to  him  b;  the  principal  does  not  estop  the  latter 
from  recovering  bis  property  from  one  who  had  received  it 
from  the  agent  in  payment  of  the  latter's  debt,  where  snoh 
creditor  did  not  know  of,  and  was  not  induced  by,  the  bill, 
to  thus  receive  the  property."" 

This  rule  is  subject  to  the  limitation,  however,  that  if  tbe 
agent  has  a  lien  on  his  principal's  property,  and  tbe  third 
person  takes  the  property  as  a  security  for  the  agent's  debt 
only  to  tbe  extent  of  sucb  lien,  before  tbe  principal  can  re- 
cover bis  property  from  such  third  person,  he  must  tender 
the  amount  of  the  agent's  lien.*'^ 

§  546.    Exceptions  to  prinoipal't  right  to  recover  property  di- 
verted. 

Tbe  doctrine  that  where  an  agent  disposes  of  bis  princi- 
pal's property  without  authority,  be  transfers  no  title  as 
against  the  principal,  is  subject  to  these  exceptions: 

(1)  It  does  not  apply  to  currency  or  n^tiable  instru- 
ments, where  they  have  come  into  the  bands  of  a  bona  fide 
porcbaser. 

(3)  It  does  not  apply  where  the  circumstances  are  such 
as  to  estop  the  principal. 

(3)  In  some  jurisdictions  it  is  rendered  inapplicable  to 
some  extent  by  statute,  as  by  the  Factors'  Acts, 

§  547.    Exception  in  the  case  of  ovrrenoy  and  negotiable  in- 
ttmments. 
(a)   In  general. — In  tbe  first  place,  the  rule  that  a  prin- 
cipal may  recover  from  third  persons  property  diverted  by 

II*  ParBOne  v.  Webb.  S  Me.  38,  22  Am.  Dec.  220. 

I M  Thompson  v.  Baronm,  49  Iowa,  362. 

>n  Warner  v.  Martin,  11  How.  (U.  S.)  225;  Danbigny  t.  Duval, 
G  Term  R.  604;  McComble  v.  DavlM,  7  But,  5.  And  see  Bsnnr  r. 
Rhodes,  IS  Ho.  147,  69  Am.  Dec.  293;  Benny  v.  PeEram,  18  Ho.  191, 
69  Am.  Dec  298. 


Digitized  byGoOgIc 


1182  LTABIUTY,  THmO  PERSON  TO  PRINCIPAL,  g  547b 

hi8  agent  does  not  apply  to  currency  or  to  negotiable  instru- 
menta  which  are  transferable  by  delivery.  If  these  are 
diverted  by  an  agent,  and  come  into  the  hande  of  a  bona  fide 
purchaser  for  value,  he  acquires  a  good  title  as  against  the 
principal,  irrespective  of  any  question  of  estoppel.^'^  This 
exception  is  based  on  the  peculiar  necessities  of  currency  and 
trade,  and  regulated  by  decisions  and  usages  peculiar  to  itself. 
Thus,  where  a  principal  puts  a  certain  sum  of  money  into  the 
Hands  of  an  agent  in  trust,  and  the  agent  deposits  it  in  bank 
with  other  moneys  to  his  own  credit,  and  afterwards  draws 
out  and  appliea  to  his  own  use  part  of  this  sum,  and  then  later 
draws  checks  for  the  balance,  and  for  money  in  another  bank, 
in  favor  of  a  third  person  to  secure  him  against  his  liability 
for  the  agent,  on  an  ofiBcial  bond,  the  principal  cannot,  in 
an  action  of  assumpsit,  recover  his  money  from  such  third 
person.'^'  So  where  an  agent,  who  has  collected  money  be- 
longing to  his  principal,  lends  it  without  authority  to  cer- 
tain persons  to  whom  he  is  personally  indebted  in  an  amount 
larger  than  the  sum  loaned,  without  their  having  any  notice 
that  the  money  is  not  his,  the  principal  cannot  recover  such 
money  from  them,  even  after  notice  tiiat  it  did  not  belong  to 
the  agent.  For  as  the  money  came  into  their  hands  law- 
fully, and  it  was  such  property  that  its  trust  character  could 
not  be  readily  ascertained  or  did  not  show  on  its  face,  the 
borrowers  had  a  legal  right  to  apply  it  to  the  payment  of 
their  debt,  and  it  could  not  thereafter  be  recovered  from 
them  by  the  principal,  even  after  notice  that  it  belonged  to 
him."* 

(b)  ITegotiable  inrtmmenta. — In  order  that  this  doctrine 
may  apply  to  negotiable  paper,  however,  the  paper  must  be 
such  that  it  will  pass  on  delivery,  that  is,  it  must  be  payable  to 

isi  Goodwin  V.  RobartB,  1  App.  Cas.  476;  London  Joint  Stock 
Bank  v.  Simmons  [1892}  App.  Cas.  201;  Lime  Rock  Bank  v.  Plimp- 
ton. IT  Pick.  (Maae.)  159,  28  Am.  Dec.  S86;  Neely  r.  Rood.  54  Mich. 
134,  E2  Am.  Rep.  802;  Burnham  t.  Holt,  14  N.  H.  367;  Saltua  T. 
Everett,  20  Wend.  (N.  Y.)  2S7,  32  Am.  Dec.  541;  Gerard  t,  McCor- 
mick,  130  N.  Y.  261. 

isB  Neel7  T.  Rood,  54  Mich.  134.  62  Am.  Rep.  802. 

114  Lime  Rock  Bank  v.  Plimpton.  17  Pick.  (Mass.)  159,  28  Am. 
Dec.  236. 
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bearer  or  order,  or  must  be  indorsed  in  blank,  or  in  such  a  way 
that  it  may  be  transferred  by  delivery  only.  If  it  is  payable 
to  the  order  of  the  principal  only,  and  there  ia  no  indorsement, 
or  if  though  it  is  payable  to  order  or  bearer  it  bears  a  restrict- 
ive indorsement,  its  unauthorized  transfer  by  the  agent  to  a 
third  person  would  confer  no  title  thereto  upon  the  latter, 
though  the  agent  had  possession  of  the  paper  at  the  time  of 
such  transfer.^'*  Thus,  where  a  bill  of  exchange  specially 
indorsed,  "Pay  C,  or  order  on  account  of  B,"  was  indorsed 
generally  by  C,  sent  to  his  correspondent,  and  paid  to  him  by 
the  drawee,  and  upon  the  failure  of  C,  the  correspondent  ap- 
plied the  proceeds  of  the  bill  on  an  indebtedness  from  C  to 
him,  the  special  indorsement  was  notice  to  the  correspondent 
that  C  held  the  bill  in  trust  for  B,  and  the  latter  could  recover 
the  proceeds  of  such  bill  from  the  correspondent*^'  But 
where  there  is  nothing  on  the  face  of  the  paper  to  excite  suspi- 
cion, and  the  agent  appears  to  have  a  good  title  thereto,  as  by 
an  indorsement  in  blank,  a  third  party  taking  such  paper  from 
the  agent  in  good  faith  will  be  protected  in  a  suit  against 
him  by  the  principal.^'^  The  possession  of  negotiable  paper 
is  presumptive  proof  of  property,  and  he  who  receives  "it  in 
the  course  of  trade  for  a  fair  consideration,  without  any  rea- 
son for  just  suspicion,  can  hold  it  against  the  true  owner,  and 
recover  on  it  against  the  drawer,  maker,  and  other  parties, 
even  if  the  paper  had  been  stolen  from  or  lost  by  the  former 
holder.""* 

(c)  Hala  flde  holder. — This  exception  applies,  of  course, 
only  in  favor  of  bona  fide  purchasers.     If  the  person  receiv- 

luWhiBtler  7.  Forater,  14  C.  B.  (N.  S.)  248;  Treuttel  t.  Baran- 
don,  8  Taunt.  lOD;  LaacaBter  Nat  Bank  v.  Taylor.  100  Maas.  18, 
97  Am.  Dec.  70;  Morton  v.  Preeton,  18  Mich.  60,  100  Am.  Dec.  146; 
Olbson  T.  Miller.  29  MIcb.  365,  IS  Am.  Rep.  98;  McBaln  t.  Sellg- 
man,  68  Mich.  294;  Central  Bank  v.  Hammett,  50  N.  Y.  158;  Hackett 
V.  Reynolds,  114  Pa.  328;  City  Bank  of  Sherman  v.  Weiss,  61 
Tex.  331,  60  Am.  Rep.  29. 

"s  Blaine  v.  Bourne.  11  R.  I.  119,  23  Am.  Rep.  429. 

•"Morris  v.  Preston,  93  111.  215,  221;  and  see  cases  cited  ante, 
note  135. 

"■SaltuB  7.  Everett.  20  Wend.  <N.  Y.)  267,  32  Am.  Dec.  G41, 
546. 
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ing  the  currency  or  negotiable  inatruments  acted  in  collusion 
with  the  agent,  or  if  be  knew  that  the  agent  was  committing 
a  breach  of  trust,  the  principal  may  bold  him  liable,  and 
reeoTer  such  currency  or  negotiable  paper,  in  an  action  of 
assumpait,  provided  it  can  be  ascertained  or  identified.'^' 
Thus  a  principal  may,  in  an  action  of  assumpsit,  recover  from 
a  third  person  money  which  such  person  receives  from  an 
agent  in  payment  of  the  agent's  debt,  knowing  that  it  belongs 
to  the  principal.^**'  But  while  in  such  a  case  the  principal, 
in  order  to  recover,  must  show  that  the  creditor  knew  that  the 
agent  was  acting  in  violation  of  his  authority,  in  ao  using  the 
money  to  pay  his  own  debt,  knowledge  that  the  money  was 
held  by  him  as  agent  is  sufHcient  to  establish  this  prima  facie, 
as  the  legal  presumption  is  that  an  agent  has  no  authority  to 
dispose  of  the  property  of  the  principal  in  payment  of  his  own 
debt;**^  and  one,  therefore,  who  receives  such  payment,  with 
knowledge  that  the  money  was  held  by  his  debtor  as  agent, 
does  8o  at  his  peril,  and  to  defeat  a  recovery  must  show  au- 
thority in  the  agent  to  so  dispose  of  the  money.*'"  So,  where 
money  is  paid  by  an  agent  in  pursuance  of  an  agreement  made 
by  him  in  bis  own  name,  if  paid  upon  a  consideration  which 
has  failed,  it  may  be  recovered  by  the  principal.**'  A  maker 
of  a  note,  given  to  a  bank,  may  reclaim  from  the  assignees 
of  such  bank,  in  trust  for  creditors,  money  which  he  had 
placed  in  the  bank,  before  the  note  was  due,  to  be  paid  to 
the  holder,  where  the  bank  appropriated  the  money  and  failed 
to  pay  the  note.'** 

■MClarbe  V.  8hee,  Cowp.  197;  Cbllders  t.  Bowen,  68  Ala.  221; 
Slielton  T.  Carpenter,  60  Ala.  201;  Merrill  v.  Norfolk  Bank.  19 
Plclc.  (MasB.)  S2;  Dlckeraoa  v.  Waaon,  47  N,  Y.  439,  .7  Am.  Rep. 
466. 

KORuak  V.  Newell,  26  III.  226;  McBaln  V.  Sellgman,  68  Uldi. 
2S5;  Wright  v.  Cabot.  89  N.  Y.  670;  Baker  v.  Nattoutl  Bxcb.  Bank, 
16  Abb.  N.  C.  (N.  Y.)   458. 

iti  Gerard  t.  McCormlck.  130  N.  T.  S61. 

i*»  Gerard  v.  UcCormlck,  ISO  N.  T.  261. 

i«*  GlIplD  V.  Howell,  G  Pa.  41,  46  Am.  Dec.  720. 

>««  Peak  v.  miicott,  SO  Kan.  1G6,  46  Am.  Rep.  90. 
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g  648.    Exception  based  npon  eitoppel  of  the  principal. 

(a)  In  general. — Another  exception  to  the  general  rule,  and 
which  applies  to  all  kinds  of  property  in  the  hands  of  an 
agent,  is  in  cases  where  the  conduct  of  the  principal  has  been 
such  as  to  estop  him.  If  the  conduct  of  the  principal  has 
been  eudi  that  a  third  person,  dealing  with  his  agent,  has 
good  grounds  to  believe  that  the  latter  is  authorized  to  sell 
or  dispose  of  the  principal's  property  in  the  manner  in  which 
he  does,  and  in  good  faith  relying  upon  such  authority  he 
pays  a  consideration  for  the  property,  the  principal  would 
be  estopped  to  deny  the  agent's  authority  in  making  such 
sale  or  other  disposal  of  the  property,^*'  As  has  been  said: 
'*Where  the  true  owner  holds  out  another,  or  allows  him  to 
appear,  as  the  owner  of  or  as  having  full  power  of  disposi- 
tion over  the  property,  and  innocent  third  parties  are  thus 
led  into  dealing  with  such  apparent  owner,  they  will  be  pro- 
tected. Their  rights  in  such  cases  do  not  depend  upon  the 
actual  title  or  authority  of  the  party  with  whom  they  deal 
directly,  but  are  derived  from  the  act  of  the  real  owner, 
which  precludes  him  from  disputing,  as  against  them,  the 
existence  of  the  title  or  power,  which  through  negligence  or 
mistaken  confidence,  he  caused  or  allowed  to  appear  to  be 
vested  in  the  party  making  the  conveyance."*^* 

Of  course  it  is  essential  that  the  third  person  acted  in 

itt  Gregg  V.  WeJlB,  10  Adol.  A  E.  90;  Williams  v.  Pelley,  9<  111. 
App.  346;  Levi  v.  Booth.  SS  Md.  306.  42  Am.  Rep.  832.  SSE;  Walker 
V.  Detroit  TraDBit  R.  Co.,  47  Micli.  33S;  Chetwood  v.  Berrlani,  39 
N.  J.  Bq.  203;  Crocker  y.  Crocker,  31  N.  Y.  607,  88  Am.  Doc.  291; 
Porter  v.  Parke,  49  N.  Y.  EG4i  Velalan  v.  Lewis,  15  Or.  639,  S  Am. 
St  Rep.  1S4;  Carmlchael  v.  Buck,  10  Rich.  Law  (S.  C.)  333.  70 
Am.  Dec.  226. 

i«  McNeil  V.  Tentb  Nat.  Bank,  46  N.  T.  325,  7  Am.  Hep.  341. 
And  Bee  Saltus  v.  Brerett.  20  Wend.  (N.  Y.)  267,  32  Am.  Dec.  641. 

Lord  KUenborongh,  In  the  leading  English  caee  of  Pickering  v. 
Bnak.  16  Bast,  33,  eaye:  "Strangers  can  only  look  to  the  acts  of 
the  parties,  and  to  the  external  Indicia  of  property  and  not  to  tbe 
private  communications  wtatcta  may  pass  between  a  principal  and 
bis  broker;  and  If  a  penon  authorize  another  to  aasume  the  ap- 
parent right  of  disposing  of  property  In  the  ordinary  course  of 
trade  it  must  be  presumed  that  the  apparent  authority  Is  the  real 
antborlty." 

C.  ft  S.^76. 
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good  faith  in  dealing  with  the  agent  and  purchasing  the 
property.  He  cannot  take  advantage  of  the  doctrine  of 
estoppel,  if  he  has  notice,  or  is  put  upon  inquiry,  that  the 
agent  is  not  authorized  to  sell  or  dispose  of  the  property, 
or  if  he  receives  the  property  without  giving  a  consideration 
therefor,  or  if  he  is  guilty  of  colluding  with  the  agent  to 
defraud  the  principal,  or  if  he  has  otherwise  acted  in  bad 
faith  in  dealing  with  the  agent.**^ 

<b)  Here  pouetsion  of  property  by  agent  not  sufficient  to 
eitop  principal. — The  mere  fact  that  a  principal  has  intrusted 
his  agent  with  possession  of  his  property  is  not  of  itself  such 
negligence  as  to  estop  him  from  asserting  his  title  to  the 
property  against  third  persons  to  whom  the  agent  may  sell 
or  pledge  the  property  as  his  own.  "Simply  intrusting  the 
possession  of  a  chattel  to  another  as  depositor,  pledgee  or 
other  bailee,  or  even  under  a  conditional  executory  contract 
of  sale,  is  clearly  insufficient  to  preclude  the  real  owner  from 
reclaiiring  his  property,  in  case  of  an  unauthorized  dispoei- 
tion  of  it  by  the  person  ao  intrusted,"***  Possession  of  prop- 
erty may  be  intrusted  by  one  person  to  another  for  a  great 
variety  of  purposes,  other  than  that  of  sate  or  disposal,  and 
the  mere  fact  that  the  person  to  whom  it  is  so  intrusted  is 
the  agent  of  the  other  does  not  show  that  he  was  to  sell  or 
otherwise  dispose  of  it.  It  may  have  been  intrusted  to  him 
as  a  custodian,  or  for  the  purpose  of  having  it  delivered  or 
tranferred  to  another,  or  for  many  other  purposes.  Or  the 
agent  may  have  acquired  possession  i^f  the  property  unlaw- 
fully, or  without  his  principal's  knowledge  or  consent. 
Hence,  if  there  are  no  other  evidences  of  authority  to  sell 
or  dispose  of  the  property  than  that  of  mere  possession 
of  it,  the  third  person  acquiring  it  from  the  agent,  either 
by  sale  or  by  pledge,  will  not  acquire  a  good  title  thereto  as 

1"  Porter  v.  Parka.  49  N.  Y.  664;  Anderaon  v.  Nicholas,  28  N.  T. 
600;  Colonial  Bank  v.  Cadr.  15  App.  Cas.  267;  Levi  v.  Booth,  ItB 
Hd.  SOS,  42  Am.  Rep.  332,  S3G, 

>u  McNeil  V.  Tenth  Nat  Bank.  46  N.  T.  S26.  7  Am.  Rep.  341. 
And  Bee  Ballard  v.  Burgett,  40  N.  T,  314;  .COTlll  v.  Hill,  4  Donto 
(N.  T.)  323. 
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against  the  principal ;""  though  the  agent  ia  a  dealer  in  that 
class  of  property.^'*  And  the  fact  that  one  who  intrusts 
possession  and  control  of  personal  property  to  an  agent  who 
sells  it  without  authority  and  without  the  knowledge  of 
his  principal,  attempts,  after  receiving  information  of  the 
sale,  to  procure  a  settlement  with  the  agent  for  its  value, 
and  makes  no  demand  of  the  buyer  therefor  until  after  suit 
ia  brought  against  him,  does  not  estop  the  principal  from 
asserting  his  claim  against  the  buyer  for  its  value. "**  Thus, 
if  one  advances  money  to  another  to  buy  flaxseed  for  him 
and  to  hold  it  as  his  agent  under  an  agreement  vesting  the 
title  at  once  in  the  principal,  and  binding  the  agent  not  to 
buy  or  sell  flaxseed  to  any  on©  but  the  principal,  a  sale  by 
the  agent  of  seed  so  purchased,  without  the  principal's  knowl- 
edge, conveys  no  title,  even  to  an  innocent  purchaser  without 
notice,  though  the  agent  is  a  dealer  in  wheat  and  other 
grains.'" 

The  principal  must  go  further,  and  do  some  act  of  a  na- 
ture to  mislead  third  persons  as  to  the  true  position  of  the 
title.  Several  things  must  concur  to  create  an  estoppel,  in 
such  cases,  by  which  a  principal  may  be  deprived  of  his 
property  by  the  act  of  his  agent,  without  his  assent:  (1) 
He  must  have  parted  with  the  possession  of  his  property 
with  intent  to  pass  title  to  the  agent,  thus  clothing  him  with 
the  apparent  title  to,  or  authority  to  dispose  of,  if;   (2)  a 

i<«  Pickering  t.  Busk,  IE  East,  38;  Brewster  v.  Slme,  42  Cal.  147; 
Gllman  Linseed  Oil  Co.  T.  Norton,  89  Iowa,  434,  4S  Am.  St.  Rep. 
400;  Parsons  v.  Webb,  8  Me.  38,  22  Am.  Dec.  220;  Cooper  v.  New- 
man. 45  N.  H.  339;  McNeil  v.  Tenth  Nat.  Bank.  46  N.  Y.  325,  7 
Am.  Rep.  341;  Spralghta  v.  Hawley,  39  N.  Y.  441,  100  Am.  Dec. 
452;  Covin  V.  Hill,  4  Denio  (N.  Y.)  323;  Knoi  v.  Eien  Mueee 
American  Co.,  148  N.  Y.  441,  51  Am.  St.  Rep.  TOO;  EMwards  v. 
Dooley.  120  N.  Y.  640;  Velsian  v.  Lewis,  15  Or.  539,  3  Am.  St.  Rep. 
184;  McMahon  v.  Sloan,  12  Fa.  229,  51  Am.  Dec.  601;  Quinn  v. 
Davi«.  78  Pa.  15. 

ISO  Gllman  Llnaeed  OH  Co.  r.  Norton,  89  Iowa,  434.  48  Am.  St. 
Rep.  40O;  Qulnn  r.  Davla,  78  Pa.  15.    And  see  poet  (d). 

iti  Gllman  LIneeed  Oil  Co.  t.  Norton,  89  Iowa,  434,  4S  Am.  St. 
Rep.  40O. 

lot  Gllman  LlDieed  Oil  Co.  v.  Norton,  89  Iowa,  434,  48  Am.  SL 
Rep.  400. 
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third  perBon  must  have  acquired  title  from  tlie  agent  with- 
out notice  of  the  defects  in  hia  title,  or  knowledge  of  cir- 
cumstances to  put  him  to  an  inquiry  aB  to  the  Bource  of  his 
title ;  and  (3)  such  third  person  muet  have  parted  with  value 
upon  the  faith  of  the  apparent  title  of  the  agent,  and  his 
right  to  dispose  of  the  property.*'*  If  any  of  these  ele- 
ments are  lacking  and  the  principal  pursues  his  legal  right 
within  the  proper  time,  before  the  rights  of  innocent  third 
persons  have  intervened,  he  may  recover  his  property.'"* 
For  example,  if  the  agent  takes  the  property  from  hie  prin- 
cipal feloniously,  or  without  the  principal's  consent,  the 
first  element  would  be  lacking  and  the  agent  could  not  give 
a  good  title  to  it,  even  to  an  innocent  purchaser  for  value.*'" 
(o)  Poueision  of  iadioia  of  property  in  addition  to  ponei- 
sion  of  property. — But  it  is  very  different  where,  in  addi- 
tion to  possession,  the  principal  clothes  the  agent  with  docu- 
mentary evidence  of  title  to  the  property,  although  he  may 
do  so  without  any  intention  of  allowing  the  agent  to  dis- 
pose of  the  property.  In  such  a  case,  the  principal  is 
estopped  to  assert  his  title  as  against  persons  who  in  good 
faith  purchase  or  take  a  pledge  of  the  property  from  the 
agent,  relying  on  his  apparent  title.*"^  As  was  said  in  a 
leading  New  York  case:*"'  "If  the  owner  intrusts  to  an- 
other, not  merely  the  possession  of  the  property,  but  also 
written 'evidence,  over  his  own  signature,  of  title  thereto, 
and  of  an  unconditional  power  of  disposition  over  it,  the  case 
is  vastly  different.    There  can  be  no  occasion  for  the  delivery 

"s  Barnard  v.  Campbell,  FS  N.  Y.  466,  14  Am.  Rep.  289,  E8  N.  Y. 
73, 17  Am.  Rep,  208;  Hentz  v.  Miller.  94  N.  T.  64. 

"4  Barnard  v.  Campbell,  ES  N.  Y.  73,  IT  Am.  Rep.  208. 

iM  Barnard  v.  Campbell,  65  N.  Y.  466.  14  Am.  Rep.  289.  58  N.  Y. 
73,  17  Am.  Rep.  208. 

"■Pickering  v.  Buak.  16  Bast,  38;  Calale  Steamboat  Co.  v.  Tan 
Pelt,  2  Black  (U.  8.)  872;  OtU  v.  Gardner,  106  111.  436;  Walker  v. 
Detroit  Tranelt  R.  Co.,  47  Mich.  338;  McNeil  T.  Tenth  Nat.  Bank. 
46  N.  Y.  326,  7  Am.  Rep.  341;  Moore  v.  Metropolitan  Nat.  Bank, 
66  N.  Y.  41,  14  Am.  Rep.  173;  Barnard  v.  Campbell.  66  N.  Y.  456, 
14  Am.  Rep.  S89;  Id,.  58  N.  Y.  73, 17  Am.  Rep.  208;  Saltus  v.  Everett, 
20  Wena.  (N.  Y.)  267,  32  Am.  Dec.  541. 

iBT  McNeil  V.  Tenth  Nat.  Bank,  46  N.  Y.  325,  7  Am.  Rep.  341. 
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of  such  documents,  unless  it  ia  intended  that  they  shall  be 
used,  either  at  the  pleaanre  of  the  depositary,  or  under  con- 
tingencies to  arise.  If  the  conditions  upon  which  this  ap- 
parent right  of  control  is  to  be  exercised  are  not  expressed  on 
the  face  of  the  instrument,  but  remain  in  confidraice  between 
the  owner  and  the  depositary,  the  case  cannot  be  distin- 
guished in  principle  from  that  of  an  agent  who  receives  se- 
cret instructions  qualifying  or  restricting  an  apparently  ab- 
solute power." 

This  rule  of  equitable  estoppel  only  operates  to  protect 
those  who,  in  dealing  with  the  agent,  exercise  ordinary 
caution  and  prudence,  and  who  deal  in  the  ordinary  way  and 
in  the  usual  course  of  business,  and  upon  the  ordinary  evi- 
dences of  right  and  authority  in  those  with  whom  they  deal, 
and  as  against  those  who  have  voluntarily  conferred  upon 
others  the  usual  evidences  or  indicia  of  ownership  of  prop- 
erty, or  an  apparent  authority  to  deal  with  and  dispose  of  it 
In  such  a  case,  for  obvious  reasons,  the  law  raises  an  equi- 
table estoppel,  and  as  against  the  real  owner,  declares  that 
the  apparent  title  and  authority  which  exist  by  hia  act  or 
omission  shall,  as  to  persons  acting  and  parting  with  value 
upon  the  faith  of  it,  stand  for  and  be  regarded  as  the  real 
title  and  authority.*"'  But,  as  has  been  seen  above,  it  is  not 
every  parting  with  the  possession  of  chattels  or  the  docu- 
mentary evidence  of  title  that  will  enable  the  agent  to  make 
a  good  title  to  one  who  may  purchase  from  him,  "So  far 
as  such  a  parting  with  the  possession  is  necessary  in  the 
business  of  life,  or  authorized  by  the  t-iistom  of  trade,  the 
owner  of  the  goods  will  not  be  affected  by  a  sale  by  the  one 
having  the  custody  and  manual  possession."*"* 

This  principle  has  been  applied  in  a  great  variety  of  cases. 
It  has  been  applied,  for  example,  where  a  merchant  allowed 
goods  to  stand  on  the  books  of  a  wharfinger  in  the  name  of 
his  broker;""  where  the  owner  of  a  vessel  allowed  it  to  be 

ii«  Barnard  v.  Campbell,  65  N.  T.  466.  14  Am.  Rep.  289,  6S  N.  T. 
73,  17  Am.  Rep.  20S. 

iu  Barnard  T.  Campbell,  66  N.  T.  466,  14  Am.  Rep.  2S9;  Id.,  ES  N. 
T.  73,  17  Am.  Rep.  £08;  Ballard  v.  Burgett,  40  N.  T.  314;  Taylor  v. 
Knner,  3  Bam.  t  Adol.  820;  Dyer  t.  PearaoD,  3  Barn,  ft  C.  38. 

>■<>  Plckertiv  V.  BuBk,  16  Baet,  38. 
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enrolled  in  the  name  of  his  ap^ent  aa  owner  ;"^  where  a  prin- 
cipal, the  owner  o£  bank  stock,  delivers  a  certificate  thereof, 
with  an  indefinite  power  of  disposition,  in  blank  to  her 
agent,  who,  representing  it  as  his  own,  transfers  the  certifi- 
cate and  power  to  a  purchaser  in  the  course  of  business  as 
payment  for  a  loan;'**  where  the  owner  of  a  public  convey- 
ance allowed  the  license  therefor  to  be  taken  out  in  the  name 
of  his  agent,  when  an  ordinance  required  all  licenses  to  be 
taken  out  in  the  name  of  the  owner;"*  where  a  principal  al- 
lowed his  agent  to  take  a  bill  of  sale  of  goods  in  his  own 
name;"'  where  a  principal  has  caused  a  bill  of  lading  of 
goods  to  be  made  out  in  his  agent's  name;'"  but  the  mere 
fact  that  the  bill  of  lading  is  made  out  in  the  agent's  name 
will  not  estop  the  principal  to  recover  his  property  from  one 
who  is  not  induced  by,  and  in  fact  does  not  know  of,  the 
bill  at  the  time  he  receives  the  property  from  the  agent  in 
payment  of  the  letter's  own  debt.'" 

(d)  Pouetsion  o.'  property  by  one  aconttomed  to  sell  ■Imilar 
property  as  a^nt. — A  principal  would  also  be  estopped  to 
assert  his  title  to  property  against  a  person  who  in  good 
faith  purchased  or  took  it  by  pledge  from  one,  to  whom  he 
had  entrusted  its  possession,  whose  usual  business  it  was  to 
sell  or  deal  in  property  of  a  similar  character,  as  agent, 
although  it  was  not  the  principal's  intention  that  the  prop- 
erty should  be  sold  or  pledged,  when  he  entrusted  its  pos- 
session to  such  person.'"^  As  was  said  in'  a  leading  case  on 
this  subject :  "If  the  principal  send  his  commodity  to  a 
place,  where  it  is  the  ordinary  business  of  the  person  to 
whom  it  is  confided  to  sell,  it  must  be  intended  that  the 
commodity  was  sent  thither  for  the  purpose  of  sale.  If  the 
owner  of  a  horse  send  it  to  a  repository  of  sale,  can  it  be 

•"Calais  Steamboat  Co.  t.  Van  Pelt,  i  Black  (U.  S.)  372. 

loi  State  Bank  v.  Cos,  11  Rlcb.  Bq.  (8.  C.)  344,  TS  Am.  Dec. 
468. 

laiMcCauley  t.  Brown,  2  Daly  (N.  T.)  426. 

»4  NixoD  V.  Brown.  67  N.  H.  34. 

"oSaltUB  V.  E^verett,  20  Wend.  (N.  T.)  267,  S2  Am.  Dec.  Ml. 

i»  Thompson  v.  Bamum.  49  Iowa.  392. 

Ki  Pickering  v.  Buak.  IE  Baet,  38;  Smith  t.  Clews,  106  N.  Y.  283, 
m  Am.  Rep.  502. 
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implied  that  he  sent  it  thither  for  any  other  purpose  than 
that  of  sale  ?  Or  if  one  send  goods  to  an  auction-room,  can  it 
be  supposed  that  he  sent  them  thither  merely  for  safe  cus- 
tody i  Where  tiie  commodity  is  sent  in  such  a  way  aad  to 
such  a  place  aa  to  exhibit  an  apparent  purpose  of  sale,  the 
principal  will  be  bound  and  the  purchaser  safe.'""  Thus, 
where  a  broker  made  a  business  of  procuring  diamonds  from 
large  dealers  to  sell  to  his  customers,  and  he  procured  from 
plaintiffs,  dealers  in  diamonds,  some  diamonds  for  a  cus- 
tomer, giving  a  receipt  stating  that  they  were  received  by 
him  on  approval  to  show  to  bis  customer,  and  such  customer 
purchased  them  from  the  broker  in  good  faith,  supposing  him 
the  owner,  and  the  customer  had  had  other  like  transactions 
with  the  broker,  the  owner  was  estopped  to  assert  his  title 
to  the  diamonds  as  against  such  customer.'*' 

But  in  order  that  this  doctrine  may  apply,  several  ele- 
ments must  be  present  in  the  case.  It  ie  necessary  that  the 
agent  should  have  lawfully  obtained  possession  of  the  prop- 
erty from  the  principal  by  the  latter's  own  voluntary  act; 
that  it  was  the  usual  business  of  such  agent  to  sell  similar 
property,  as  agent,  and  that  be  should  have  apparently  ob- 
tained possession  of  the  property  to  be  dealt  with  in  the  line 
of  his  business.  A  principal  would  not  be  estopped  to  assert 
his  title  to  property  against  a  bona  fide  purchaser  from 
such  an  agent,  where  the  latter  had  tortiously  obtained  pos- 
session of  the  property  from  the  principal;''"  or  where  it 
is  not  the  usual  business  of  the  person  having  possession  of 
the  property,  to  sell  such  property  as  agent  for  others,  though 
it  may  be  his  business  to  sell  similar  property  as  owner,  and 
there  is  no  conduct  on  the  part  of  the  principal  apparently 
giving  such  person  ownership  or  authority  to  sell  or  dispose 
of  the  property.'"     It  may  be  that  the  person  to  whom  the 

iM  Pickering  v.  Bust,  16  E^ast,  38. 

iM  Smltb  T.  ClewB,  105  N.  T.  2S3,  59  Am.  Rep.  502. 

IT* Fitch  V.  Newberry,  1  Doug.  (Mich.)  1,  40  Am.  Dec.  33;  Saltua 
v.  Everett,  20  Wend.  {N.  Y.)  366.  32  Am.  Dec.  Ell. 

"■Pickering  t.  Busk.  IG  Bast,  38;  Cole  t.  Northwestern  Bank, 
L.  R.  10  C.  P.  354;  Oilman  Linseed  Oil  Co.  t.  Norian,  89  Iowa, 
434.  48  Am.  St.  Rep.  100;  Levi  v.  Booth,  58  Md.  306.  42  Am.  Rep. 
332;  Qolnn  v.  Davis.  78  Pa.  16. 
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goods  are  entrusted  is  a  dealer  in  tliat  class  of  goods,  yet  if 
It  does  not  appear  that  it  is  within  the  line  of  hie  bnsinefls 
to  deal  in  such  goods  as  agent  for  others,  the  mere  fact  that 
he  has  poBsession  of  the  goods  will  not  estop  the  ownw 
thereof  from  reclaiming  them  from  another  to  whom  he  has 
nnauthorizedly  disposed  of  them.*^* 

As  was  stated  in  a  Maryland  case:'^'  "Independently  of 
the  provisions  of  the  statute  in  regard  to  the  dealings  witL 
agents  and  factors,  it  is  very  clear  *  *  •  that  the  bare 
possession  of  goods  by  one,  though  he  may  happen  to  be  a 
dealer  in  that  class  of  goods,  does  not  clothe  him  with  power 
to  dispose  of  the  goods  as  though  he  were  the  owner,  or  aa 
having  authority  as  agent  to  sell  or  pledge  the  goods,  to  &£ 
preclusion  of  the  right  of  the  real  owner.  If  he  sells  as 
owner  there  must  be  some  other  indicia  of  property  than  mere 
possession.  There  must  be  some  act  or  conduct  on  the  part 
of  the  real  owner  whereby  the  party  selling  is  clothed  with  the 
apparent  ownership,  or  authority  to  sell,  and  which  the  real 
owner  will  not  be  heard  to  deny  or  question  to  the  prejudice 
of  an  innocent  third  party  dealing  on  the  faith  of  such  appear- 
ances. If  it  were  otherwise,  people  would  not  be  secure  in 
sending  their  watches  or  articles  of  jewelry  to  a  jeweler's  es- 
tablishment to  be  repaired,  or  cloth  to  a  clothing  establishment 
to  be  made  into  garments."  Nor  is  the  principal  estopped  to 
assert  his  title  against  a  bona  fide  purchaser,  where  the  prop- 
erty, entrusted  by  him  to  the  possession  of  the  agent,  is  not 
of  8  kind  similar  to  that  which  such  agent  sells  in  the  line 
of  his  business.'^* 

Thus,  a  bill  of  lading  fraudulently  made,  whereby  the 
goods  of  one  person  are  shipped  to  or  in  the  name  of  another, 
without  the  consent  or  knowledge  of  the  former,  will  not 
enable  the  latter  to  transfer  the  goods,  even  to  an  innocent 
purchaser  for  value  in  the  ordinary  course  of  business,^" 

III  Levi  T.  Bootb,  es  Hd.  305,  42  Am.  Rep.  33S,  337;  Oilmait  Un- 
seed Oil  Co.  T.  Norton,  S9  Iowa,  434,  48  Am.  St.  Rep.  400;  Qulnn 
V.  Davla.  78  Pa.  IG. 

wa  LeTl  V.  Bootb.  68  Md.  306,  42  Am.  Rep.  S32,  337. 

ixPlckertDg  v.  Busk.  16  East,  38;  Polsom  v.  Batcbelder,  22  N. 
H.  61. 

iTsSaltus  V.  Everett,  20  Wend.    (N.  T.)    267,  ZZ  Am.  Dec.  641. 
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So  where  the  owner  of  a.  diamond  ring  put  it  in  the  hands 
of  a  jeweler  to  match  it,  or  failing  in  that  to  get  an  offer  for 
it,  and  the  jeweler  sold  it  to  a  third  person,  the  latter  got 
no  title  thereto,  as  against  the  owner,  even  thou^  they  acted 
in  good  faith."'' 

§  649.    Application  of  these  rolea  to  certifictrtei  of  stock. 

The  above  rules  apply  to  certificatea  of  stock  as  well  as  to 
other  chattels ;  and  a  transfer  of  such  certificates,  since  thsj 
are  not  negotiable  instruments,  even  to  a  bona  fide  pur- 
chaser or  pledgee,  by  an  agent  who  is  unauthorized  to  make 
such  transfer,  givee  the  transferee  no  title  to  the  shares  as 
against  the  true  owner  thereof,  unless  the  latter  is  for  some 
reason  estopped  to  assert  bis  title,^^^  although  the  certificates 
were  indorsed  in  blank  by  the  owner.*'*  Thus,  a  bona  fide 
purchaser  or  pledgee  of  such  certificates,  from  an  agent, 
acquires  no  title  thereto  as  against  the  principal,  where  the 
agent  forges  the  assignment  and  power  of  attorney,*'"  or 
where  the  agent  unauthorizedly  indorses  an  assignm^it  <m 
the  certificate,**"  Where  the  owner  of  stock  executes  and 
delivers  a  power  of  attorney  authorizing  the  person  named 
therein  as  attorney  to  transfer  the  stock  to  a  person  the  place 
for  whose  name  is  left  blank,  with  the  understanding  that  it. 
is  to  be  pledged  as  collateral  security  to  a  particular  cred- 
itor of  the  person  for  whose  benefit  the  power  of  attorney 
is  executed,  and  the  name  of  such  creditor  is  afterwards 
inserted  in  the  blank,  and  the  transfer  made,  the  authority 
of  the  attorney  is  exhausted ;  and  when  that  debt  is  paid, 

"<>  Levi  v.  Booth.  58  Md.  305,  42  Am.  Rep.  S32. 

'"  East  Birmingham  Land  Co.  v.  E)eniils.  85  Ala.  666,  7  Am.  St. 
R«p.  73;  Tafft  v.  Prealdlo  R.  Co.,  84  Gal.  131.  18  Am.  St.  Rep.  166; 
Sbaw  v.  Spencer,  100  Mass.  382,  37  Am.  Dec.  107,  1  Am.  Rep.  115; 
Pratt  V.  Tauntxm  Copper  Co.,  123  Maes.  110,  26  Am.  Rep.  37;  Berclch 
T.  Marye.  9  Nev.  312. 

IIS  East  Blrmtngbam  Land  Co.  v.  Dennis,  86  Ala.  566,  7  Am.  St. 
Rep.  73. 

»•  Brown  v.  Howard  F.  Ids.  Co.,  42  Md.  384,  20  Am.  Rep.  90; 
Pratt  T.  Taonton  Copper  Co.,  123  Mass.  110,  25  Am.  Rep.  37. 

isoSowall  V.  BoBton  Water  Power  Co.,  4  Allen  (Mass.)  277,  81 
Am.  I>ec.  701. 
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the  owner  of  the  stock  ia  entitled  to  its  return,  notwitbetand- 
ing  the  fact  that  the  attorney  has  transferred  it  as  security 
for  other  debts  by  erasing  the  name  of  the  creditor  first  in- 
serted, and  inserting  another.**' 

But  where  the  ci  re nm stances  of  the  case  are  such  as  to 
create  an  estoppel,  on  the  part  of  the  principal,  to  deny  such 
transfer,  a  bona  fide  transferee  would  acquire  a  good  title 
thereto.  If  the  owner  of  the  shares  clothes  another  with 
apparent  title  to  the  same,  or  with  apparent  authority  to  dia- 
pose  of  or  transfer  them,  he  will  be  estopped  to  assert  his 
title  ae  against  a  bona  fide  purchaser  or  pledgee  from  the 
one  whom  he  has  clothed  with  apparent  title  or  authority.*" 
Thus,  an  agent  to  whom  the  owner  has  delivered  a  certifi- 
cate of  stock  duly  indorsed  for  transfer,  with  a  limited 
power  of  disposition  for  a  special  purpose,  may  bind  the 
title  thereto  as  against  the  true  owner  by  transferring  the 
certificate  to  a  bona  fide  purchaser  or  pledgee  who  has  no 
notice  of  the  limitations  of  the  agent's  authority,  althou^ 
the  transfer  may  be  made  for  an  unauthorized  purpose,  and 
with  the  intent  on  the  part  of  the  agent  to  commit  a  fraud 
upon  the  principal.'*^  So  where  a  principal  has  given  bis 
agent  written  authority  to  transfer  certificates  of  stock,  he 
will  be  bound  by  a  transfer  to  a  third  person,  although  the 
agent  violated  secret  instmctions  in  making  the  transfer."* 

But  the  mere  fact  that  the  principal  has  entrusted  his  agent 
with  possession  of  the  certificates  is  not  sufficient  to  create  an 
estoppel,  if  he  has  not,  by  assignment  or  otherwise,  clothed 
him  with  the  apparent  title,'^"  as  where  he  entrusts  him  with 

181  Denni'  v.  Lyon,  38  Pa.  98,  SO  Am.  Dec.  463. 

■BiBrittBD  T.  Oaklana  Bank,  124  Cal.  ZS2.  71  Am.  St.  Rep.  &8; 
SUte  Bank  v.  Cox,  11  Rich.  Eq.  (S.  C.)  344,  78  Am.  Dec.  4S6; 
DUa  V.  Gardner,  lOG  111.  436;  Commercial  Bank  t.  Kortright,  22 
Wend.  (N.  T.|  84S.  34  Am.  Dec.  317;  Crocker  v.  Crocker,  31  N.  T. 
G07,  88  Am.  Dec.  291. 

)« McNeil  T.  Tentti  Nat.  Bank.  46  N.  T.  32S,  7  Am.  R«p.  341; 
Brlttan  v.  Oakland  Bank,  124  Cal.  282,  71  Am.  St.  Rep.  GS;  Ambrose 
v.  Bva.fsa,  66  Cal.  74;  Walker  v.  Detroit  Transit  R.  Co..  47  Mich. 
33S,  and  cases  cited. 

•  "Commercial  Bank  v.  Kortrfght,  22  Wend.  (N.  Y.)  348,  84  Am. 
Dec.  317. 

Kt  McNeil  T.  Tentb  Nat.  Bank.  46  N.  T.  326,  7  Am.  Rep.  341. 
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the  custody  of  Biicb  certificates  assigned  in  blank,  without  any 
authority  to  deal  with  the  same.'*'  Neither  will  the  principal 
be  estopped  to  assert  his  title  to  the  certificates,  if  the  pur- 
chaser or  pledgee  thereof  has  actual  notice  that  the  agent's 
apparent  title  or  authority  is  not  real  ;'*'  nor  if  the  form  or 
terms  of  the  indorsement  on  the  certificate  or  the  other  cir- 
cumstances are  such  as  to  put  the  purchaser  or  pledgee  upon 
inquiry.*** 

——Measure  of  damages  The  measure  of  damages  in  an 
action  of  trover  for  the  conversion  of  certificates  of  stock  is 
the  market  value  of  the  stock  at  the  date  of  conversion  ;'**  but 
under  a  statutory  action  for  the  return  of  the  property  or  its 
value  in  case  a  delivery  cannot  be  had,  and  damages  for  ita 
detention,  upon  failure  to  return  the  property,  the  measure  of 
damages  is  the  value  of  the  stock  at  the  day  of  trial,  together 
with  the  dividends  that  have  been  paid  upon  it,'*" 

§  550.     Exception  under  Facton'  Acts. 

Exceptions  to  the  general  rule  that  where  an  agent  diverts 
the  property  of  his  principal  in  breach  of  trust,  purchasers 
from  him  acquire  no  title  in  the  absence  of  elements  of  es- 
toppel against  the  principal,  may  be  made  by  statute,  as 
by  the  Factors*  Acta  in  some  jurisdictions.  In  the  absence 
of  a  statute,  if  a  factor  barters  or  pledges  goods  consigned  to 
him  for  sale  on  commission,  the  purchaser  or  pledgee  gets  no 
title  as  against  the  principal,  unless  there  are  elements  of 
estoppel.'"  This  rule,  however,  is  changed  in  some  juris- 
dictions by  statutes  known  as  ^Factors'  Acts,  protecting  bona 
fide  purchasers  and  pledgees  from  factors,'*^ 

iMKnox  T.  Eden  Musee  American  Co.,  14S  N.  Y.  441,  61  Am.  St. 
Rep.  700. 

i^^  Westingliouse  T.  Qerman  Nat.  Bank,  188  Pa.  630. 

"«  Anderson  v.  Nicholas,  28  N.  T.  600;  Colonial  Bank  v.  Cady, 
15  App.  Ca«.  267. 

msBerclch  v.  Harye.  9  Nev.  312. 

uoBercicb  v.  Harye,  9  Not.  312. 

>«  Allen  V.  St.  Louis  Bank,  120  U.  S.  20;  Wamer  v.  HarUn,  11 
How.  (U.  S.)  209.    See  also  ante,  9  247  (e). 

1*1  See  poet,  1  S38. 
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I  551.  Liability  of  third  p«nons  for  money  won  from  an  agent 
in  gambling. 
In  those  jurisdictione  where  gambling  ia  made  unlawful 
and  the  loser  13  given  a  right  of  action  against  the  winner 
to  recover  the  amount  lost,  a  principal  may  recover  from  a 
third  person  the  amount  of  his  money  lost  by  his  agent,  to 
such  person,  in  a  gambling  or  wagering  transaction;'*'  and 
such  money  may  he  recovered  from  the  hands  of  the  stake- 
holder, although  the  principal  had  authorized  his  agent  to 
make  the  bet.'**  The  fact  that  the  winner  did  not  deal  wit^ 
the  principal,  or  was'  not  aware  that  the  money  which  he 
won  from  the  agent  was  the  money  of  the  principal,  until 
just  before  the  action,  is  immaterial.  In  order  to  main- 
tain the  common  count  for  money  had  and  received,  it  is  not 
always  necessary  that  there  should  have  been  an  express 
privity  of  contract  between  the  plaintiff  and  defendant.  The 
basis  of  this  action  is  that  the  winner  has  or  receives  money 
which  in  equity  and  good  conscience  belongs  to  the  principal, 
and  the  law  therefore  implies  a  -promise  that  he  will  pay  it 
over,*'"  Thus,  a  principal  may  recover  from  the  proprietor 
of  a  gambling  house,  moneys  which  he  had  entrusted  to  his 
clerk,  who  had  lost  them  in  such  house,'**  So  a  wife  may 
recover  from  a  third  person  money  which  she  had  entrusted 
to  her  husband  as  her  agent  to  be  invested  in  a  certain  man- 
ner, and  which  he  gambled  away  to  such  person.*'^ 

iMDoDahoe  t.  McDonald,  92  Ky.  123;  Mason  v.  Waite,  17  Mass. 
G60;  CansBldiere  v.  Beers,  2  Keyes  (N.  Y.)  198;  Ruckman  v.  Pltchsr, 
20  N.  Y.  9;  Allen  v.  Watson,  2  Hill  (8.  C.)  319;  Bumham  v.  Fisher, 
25  Vt.  G14;  Thompson  v.  Hynde,  15  Utab,  389. 

i«*  VlBcher  t.  Yatea,  11  Johns.  (N.  Y.)  23. 

Under  a  statute  wblch  gives  to  the  "party  assrleved"  the  right 
to  recover  from  the  stakeholder  any  money  staked  on  a  het,  one 
who  has  acted  merely  as  the  agent  of  another  In  making  the  bet 
and  depositing  the  money  cannot  maintain  the  action.  The  suit 
must  be  brought  In  the  name  ot  the  prtnclpal.  Etanahoe  v.  He- 
Donald,  92  Ky.  123. 

Its  CauBBldlere  v.  Beers,  2  Keyee  (N.  Y.)  198;  Mason  v.  Walte, 
IT  Mass,  560. 

iM  Canealdlere  v.  Beers,  2  Keyes  (N,  Y.)  198. 

i>T  Thompson  v.  Hynds,  15  Utah,  389. 
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§  652.  Liability  of  third  penons  to  principal  for  fraud  in 
oonneotiou  witb  eontraeti. 

If  an  sgent,  in  dealing  with  a  third  person  for  his  prin- 
cipal, is  induced  to  enter  into  a  contract  by  the  fraud  of  the 
third  person,  the  fraud,  since  it  is  practiced  upon  the  agent 
while  acting  for  his  principal,  is  practiced  upon  the  princi- 
pal, and  the  principal  has  the  same  right  to  avoid  the  con- 
tract, or  to  maintain  an  action  of  deceit,  &b  if  he  had  acted 
and  been  deceived  personally  in  the  matter.'**  But  in  order 
that  the  principal  may  maintain  an  action  for  fraud  com- 
mitted on  his  agent,  he  must  show  that  the  latter  was  act- 
ing as  his  agent  in  the  transaction,  or  that  he  ratified  his 
acts  therein.  He  cannot  deny  the  agency  and  still  seek  to 
recover  for  the  fraud.***  Thus,  where  an  agent  purchases 
goods  for  his  principal,  the  property,  immediately  upon  the 
execution  of  the  contract,  vests  in  the  principal,  and  he  may 
maintain  an  action  against  the  third  party  for  fraudulent 
representations  made  to  the  agent.*"" 

Fraud  of  public  offloer.  Where  a  public  officer  know- 
ingly makes  a  false  record,  and  a  person  is  injured  in  a 
transaction,  by  reason  of  the  fact  that  his  agent,  charged  with 
the  whole  transaction,  is  deceived  by  the  record,  the  law  will, 
in  the  absence  of  any  evidence  to  the  contrary,  treat  the  prin- 
cipal as  deceived,  and  allow  him  to  recover  his  damages  in 
an  action  upon  the  official  bond  of  the  officer.*"' 

§  6S3.    Liability  of  third  persons  for  fraud  in  collusion  with 

agent. 

It  sometimes  happens  that  a  third  person  and  an  agent 

conspire  to  practice  a  fraud  upon  the  principal,  and  in  such 

a  case  the  principal  may  maintain  an  action  against  either 

111  Borough  of  Saltord  v.  Lever  [1891]  1  Q.  B.  IGS;  Smltb  t.  Sor- 
by,  3  Q.  B.  DIv.  652;  Cuatiing  v.  Rice,  *6  Mo.  303,  11  Am,  Doc. 
579;  Boston  v.  Simmons,  160  Maae.  461,  IG  Am.  St,  Rep.  230;  United 
States  Mortg.  &  Trust  Co.  v.  Crutcher,  169  Mo.  444;  Baebe  v.  Rob- 
ert, 12  Wend.  (N.  T.)  431.  27  Am.  Dec.  132. 

in  United  States  Mortg.  ft  Trust  Co.  v.  Crutcber,  169  Mo.  444. 

«»  Cushing  T.  Rice,  46  Me.  803,  71  Am.  Dec.  S79. 

»»  Perkins  v.  Evana.  61  Iowa.  36. 
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or  Ijoth  to  recover  damages  for  the  conspiracy  and  fraud."" 
And  the  fact  that  the  principal  has  brought  an  action  and 
recovered  against  the  agent  for  his  fraud  as  agent  does  not 
prevent  a  subsequent  recovery  against  the  third  person  for 
his  fraud,  because  these  are  separate  causes  of  action.*"* 
Thus  in  a  leading  English  case,  where  an  agent  authorized 
to  buy  coals  for  his  principal,  conspired  with  a  certain  coal 
dealer  to  charge  the  principal  a  certain  extra  price  for  the 
coal  in  addition  to  the  price  charged  by  the  dealer,  which 
additional  price  was  to  be  turned  over  to  the  agent  for  giv- 
ing the  contract  to  such  dealer,  and  the  principal  recovered 
from  his  agent  such  additional  price,  in  an  action  for  mon- 
ey had  and  received,  the  coal  dealer  could  not  set  up  this 
recovery  against  the  agent  as  a  defense  to  an  action  against 
him  to  recover  the  extra  price  paid,'"* 

As  was  said  by  Lord  Eslier  in  this  case:  "If  an  agent 
takes  a  bribe  from  a  third  person,  whether  he  calls  it  a  com- 
mission or  by  any  other  name,  for  the  performance  of  a 
duty  which  he  is  bound  to  perform  for  his  principal,  he 
must  give  up  to  his  principal  whatever  he  has  by  reason  of 
the  fraud,  received  beyond  his  due.  It  is  a  separate  and  dis- 
tinct fraud  of  the  agent.  *  *  *  It  signifies  not  what 
it  may  be  called,  whether  damages  or  money  had  and  re- 
ceived, the  foundation  of  the  claim  of  the  principal  is,  that 
there  is  a  separate  and  distinct  fraud  by  his  agent  upon  him, 
and  therefore  he  is  entitled  to  recover  from  the  agent  the 
sum  which  he  has  received.  But  does  this  prevent  the  prin- 
cipal from  suing  the  third  person  also  if  he  has  been  fraud- 
ulent, because  of  his  fraud  ?  It  has  been  settled  that,  if 
the  principal  brings  an  action  against  the  third  person  first, 
he  cannot  set  up  the  defense  that  the  action  cannot  be  main- 
tained against  him  because  the  thing  was  done  through  the 
agent,  and  the  principal  was  entitled  to  sue  the  agent.    What 

loiBorouglL  of  Salford  v.  Lever  [1S91]  1  Q.  B.  16S;  Boeton  t.  Sim- 
monB.  160  Mass.  461,  15  Am.  St.  Rep.  230;  Atlee  v.  PlDk.  76  Mo. 
100,  42  Am.  Rep.  385;  United  States  Mortg.  ft  Trust  Co.  v.  Grutcher, 
169  Mo.  444. 

■Di  Glaapie  v.  Keator.  6  C.  C.  A.  474,  66  Fed.  808. 

104  Borough  of  Balford  v.  Lever  [1391]  1  Q.  B.  168. 
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difference  can  it  make  that  the  principal  sues  the  third  party 
secondly  instead  of  first  ?  The  agent  has  been  guilty  of  two 
diatinct  and  iadependent  frauds, — the  one  in  his  character 
of  agent,  Uie  other  by  reason  of  hie  conspiracy  with  the  third 
person  with  whom  he  has  been  dealing.  Whether  the  action 
by  the  principal  against  the  third  person  was  the  first  or  the 
second  must  be  wholly  immaterial.  The  third  person  was 
bound  to  pay  back  the  extra  price  which  he  had  received,  and 
he  conld  not  absolve  himself  or  diminish  the  damages  by  rea- 
son of  the  principal  having  recovered  from  the  agent  the 
bribe  which  he  had  received.  "^"^ 

But  since  the  agent  and  the  third  person  are  joint  tort 
feasors,  if  the  principal  releases  the  agent  from  the  effect  of 
his  fraud,  he  cannot  afterwards  bring  a  suit  against  the 
third  person.*"*  Any  other  agreement,  however,  between 
principal  and  agent  that  does  not  amount  to  a  release  of  die 
agent,  will  not  prevent  an  action  against  the  third  person  for 
hia  fraud,  as  where  the  principal  agrees  to  postpone  his  ac- 
tion against  the  agent  until  after  he  has  brought  his  action 
agaiost  the  third  person.^^ 

Where  agoit  secretly  acts  for  oppoiite  party  in  the  same 

transaction.  This  question  perhaps  most  frequently  arises  in 
cases  where  an  agent,  employed  by  a  certain  principal,  se- 
cretly acts  for  the  opposite  party  in  the  same  transaction. 
The  liability  of  an  agent  to  hia  principal,  where  he  secretly 
acts  for  an  opposite  party  in  a  transaction  with  his  prin- 
cipal, has  been  considered  in  a  preceding  chapter.'"*  As  was 
there  shown,  such  acts  are  a  fraud  upon  the  principal,  and 
the  third  party  by  secretly  employing  or  acting  with  the 
agent,  knowing  that  he  was  at  the  same  time  acting  for  the 
other  party,  is  a  party  to  the  fraud,  for  which  he  may  be 
held  liable.  The  principal's  rights  in  such  a  case  depend 
upon  the  state  of  the  transaction  at  the  time  he  discovers  the 
fraud  and  acts  thereon.  If  the  contract  is  wholly  executory 
and  has  been  entered  into  by  means  of  fraud  between  the 

«»  Borough  of  SaUord  v.  Lever  [1891)  1  Q.  B.  168. 
iMBorongb  of  Salford  v.  Lever  [1S91]  1  Q.  B.  16S. 
I"  Borough  of  Saiford  v.  Lever  [1S»]  1  Q.  B.  16S. 
I"  See  ante,  E  414. 
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agent  and  third  person,  it  ie  not  binding  upon  the  principal 
and  he  may  repudiate  it  when  he  discovers  the  fraud.*"*  If 
it  is  executed  wholly  or  in  part,  end  the  rights  of  innocent 
third  persona  have  not  intervened,  he  may  rescind  the  con- 
tract, and,  upon  restoring  whatever  he  has  received  under 
it,  recover  hack  the  rights  or  property  he  has  parted  with 
under  the  contract,^"*  even  though  the  agent  does  not  act 
oorruptly,  or  there  is  no  actual  intention  to  defraud  the 
principal.  Or  if  he  so  elects,  he  may  allow  the  contract  to 
stand  and  bring  an  action  against  the  third  party  for  dam- 
ages resulting  from  his  fraud.^'^ 

Thus,  where  an  agent  employed  to  sell  property  sells  the 
same  to  a  purchaser  for  whom  he  ie  acting  as  agent  in  effeet- 
itig  the  purchase,  the  seller  may  in  equity  avoid  the  con- 
tract**^ So  where  a  purchaser  from  an  agent  allows  the 
latter  to  acquire  an  interest  in  the  purchase  in  violation  of 
his  contract  with  his  principal,  he  is  not  a  bona  fide  pur- 
chaser, so  as  to  entitle  him  to  protection  against  the  right  of 
the  principal  to  set  the  sale   aside,''* 

§  554.  Third  person  is  not  liable  for  fraud  or  neglect  of  agent 
nnleu  a  party  thereto. 
It  follows  from  the  rule  stated  in  the  preceding  section 
that  a  third  person  is  not  liable  for  the  fraud  or  neglect  of 
an  agent,  whereby  the  latter's  principal  suffers  an  injury, 
unless  he  has  been  a  party  to,  or  in  some  way  participated 

ivapish  T.  Leeer,  69  HI.  394;  Lewis  v.  HlUmui,  3  H.  L.  Cas.  607; 
New  York  Cent.  Ins.  Co,  v.  National  Protection  Ins,  Co.,  14  N.  Y. 
S5. 

310  Panama  ft  S.  P.  Tel.  Co.  v.  India  Rubber,  G.  P.  A  Tel.  Works 
Co.,  10  Ch.  App.  616;  City  ot  Ftndlay  v.  Pertz,  66  Fed.  427;  Miller 
V.  Louisville  A  N.  R.  Co..  S3  Ala.  274,  3  Am.  St.  Rep.  732;  Noi^ 
rlB  V.  Tayloe.  49  111.  17.  86  Am.  Dec.  663;  Bldrtdge  v.  Walker,  60 
111.  230;  LonlsTille  Bank  v.  Gray,  84  Ky.  666;  Hegenmyer  v.  Harks, 
37  Minn.  6,  6  Am.  St.  Rep.  SOS;  Gardner  v.  OEden,  22  N.  Y.  327,  78 
Am.  Dec.  192;  Greene  v.  Haskell,  6  R.  I.  447. 

Ill  GUaple  7.  Keator,  6  C.  C,  A.  474,  66  Ped.  203. 

Ill  FUh  T.  Leser,  69  111.  394. 

lis  Miller  V.  Louisville  &  N.  R.  Co.,  S3  Ala.  274,  3  Am.  St.  Rep. 
722. 
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in,  the  commission  of  such  fraud  or  n^ligence.^' *  Thiu, 
where  an  agent  under  a  valid  power  sells  and  indorses  ne- 
gotiable paper  in  frand  of  the  rights  of  his  principal,  to 
bona  fide  purchasers,  for  a  valuable  consideration  paid  with- 
out notice  that  the  agent  is  acting  fraudulently  toward  his 
principal,  and  there  is  nothing  on  the  face  of  the  papers,  or 
in  circumstances  of  the  case,  to  put  them  upon  inquiry,  the 
purchasers  will  acquire  a  title  free  from  all  equities  existing 
between  the  principal  and  agent.*"  So  where  a  mortgageo 
pays  over  money  to  an  agent,  authorized  to  negotiate  the  loan, 
upon  delivery  by  him  of  the  note  and  mortgage,  the  payment 
to  the  agent  is  a  payment  to  the  principal,  and  the  mortgagee 
ia  not  liable  for  a  failure  of  the  agent  to  pay  the  money  over 
to  bis  principal*'* 

§  5Sff.  Liability  of  third  pertoni  for  interf eren«e  with 
ageney,  or  injnriei  to  agent,  eto. 
If  a  third  person  unlawfully  interferes  with  an  agent 
and  thereby  prevents  bim  from  performing  bis  duties  to 
the  principal,  the  latter  may  maintain  an  action  on  the  case 
against  bim  to  recover  the  damages  he  has  sustained,'^'  and 
if  there  is  an  element  of  malice  in  the  defendant's  action  in 
enticing  away  the  agent,  he  may  be  held  liable  in  exemplary 
damages.''^  A  third-  person  will  be  liable  in  damages  to 
a  principal  if  he  unlawfully  induces  or  causes  bis  agent  to 
break  his  contract  and  refuse  to  perform  the  services  which 
be   has  undertaken;'^'   and   the  fact   that  the  contract  of 

ni  Bacon  v.  Markley,  46  Ind.  116i  Mason  v.  Bauman,  S2  111.  76; 
National  Mortg.  ft  Debenture  Co.  v.  Lasb,  6  Kan.  Xpp.  633. 

nt  Mason  t.  Baaman,  62  111.  TG. 

*!•  National  Mortg.  ft  Debenture  Co.  v.  Lash,  6  Kan.  App.  633. 

■iTLnmley  v.  Qye,  2  El.  ft  Bl.  216;  Temperton  v.  Russell  [1893] 
1  Q.  B.  43G;  Doremus  v.  Hennessy,  176  III.  608,  68  Am.  Bt  R«p. 
203;  Perkins  v.  Pendleton,  SO  Me.  166,  60  Am.  Bt  Rep.  262;  Walker 
v.  Cronln,  107  Mass.  ESS;  Hasklns  v.  Royeter,  70  N.  C.  601,  16  Am. 
Rep.  780;  St.  Johnsbury  ft  L.  C.  R.  Co.  v.  Hunt.  56  Vt  570,  46  Am. 
Rep.  6Sft. 

*"  Blxby  T.  Dunlap.  Bfi  N.  H.  466,  22  Am.  Rep.  475. 

*i«Lamley  v.  Oye,  S  El.  ft  Bl.  216;  Hart  v.  Aldrldge,  Cowp.  54; 
Salter  r.  Howard,  43  Oa.  601;  Jones  y.  Blocker,  43  Oa.  331;  Dore- 
C.  A   8.-76. 
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service  between  the  principal  and  agent  was  an  unreasonaUe 
one   is  no  defense  to  the  defendant  in  snch  an  acticoi.''*' 

In  a  Kentucky  case  it  was  held  that  a  statute,  providing 
for  a  certain  fine  and  penalty  against  any  person  who  shall 
willfully  entice,  persuade,  or  otherwise  influence  any  person 
or  persona  who  have  contracted  to  labor  for  a  fixed  period  of 
tame  to  abandon  such  contract  before  such  period  of  service 
shall  have  expired,  without  the  consent  of  the  employer,  is 
intended  to  apply,  principally,  to  farm  laborers,  and  shcold 
not  be  construed  so  as  to  cover  contracts  for  tiie  perform- 
ance of  dramatic  artists ;  and  that  inducing  a  person  to  break 
his  contract  with  the  plaintiff  is  not  in  itself  an  actionaUe 
wrong,  and  the  mere  fact  that  the  defendant  was  actuated  by 
malicious  motives  and  by  a  purpose  of  injuring  the  plaintiff 
will  not  BO  change  the  character  of  what  he  has  done  as  to 
convert  it  into  a  tort  for  which  damages  can  be  recovered.**' 

A.  principal  may  maintain  an  action  against  a  third  per- 
son who  by  an  assault  or  negligence  causes  injuries  to  his 
agent,  and  disables  him  from  performing  the  services  which 
he  has  undertaken.*'^  So  a  third  person  may  be  held  liable 
in  damages  for  maliciously  causing  the  arrest  of  an  engineer 
while  running  a  train,  with  intent  to  delay  the  train  and  in- 
jure the  company.**' 

g  566.    Liability  of  third  pentnit  for  injary  to  property  in 
agent's  poueuion. 
Upon  the  ground  that  possession  of  the  agent  is  considered 
the  possession  of  his  principal,  a  principal  may  maintain  an 

rnuB  T.  Henness;,  176  III.  SOS,  68  Am.  St.  Rep.  203;  Walker  v. 
Cronln,  107  Maaa.  566;  Blzbf  v.  Dunlap,  66  N.  H.  4G6,  22  Am.  Rep. 
476;  Noice  v.  Brown,  39  N.  J.  Law.  569;  Haaklno  v.  Royoter,  70  N. 
C.  601,  le  Am.  Rep.  780;  Daalel  r.  Swearengen,  6  S.  C.  397,  24 
Am.  Rep.  471;  Huff  t.  Watktns,  16  S.  C.  S3,  40  Am.  Rep.  680: 
St.  Jobnsbury  A  L.  C.  R.  Co.  v.  Hunt,  65  Vt.  570,  46  Am.  Rep. 
619. 

"•  HaaklnB  v.  Rorater,  70  N.  C.  601,  16  Am.  Rep.  780. 

Ml  Bourller  t.  Macauler,  »1  Ky.  136.  34  Am.  at.  Rep.  171. 

»i  Ames  V.  Union  R  Co.,  117  Mass.  641,  19  Am.  Rep.  42S;  Wood- 
ward T.  Wasbbam,  3  Denio  (N.  T.)  369. 

n*at  Jobnaburr  ft  L.  C.  R.  Co.  t.  Hunt,  56  Vt.  670,  46  Am. 
Rep.  6S9. 
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action  against  a  third  person  for  any  injury  to,  or  conver- 
sion of,  his  property  while  in  the  agent's  possesaion,'^*  though 
in  sneh  a  case  the  agent  also  may  maintain  an  action  against 
the  wrongdoer.*'"  If,  however,  the  contract  between  the 
principal  and  agent  givea  the  property  into  the  possession 
of  the  latter  for  a  specified  time,  the  principal  oould  not 
maintain  an  action  for  the  conversion  of  the  goods  by  a 
third  person,  during  the  continuance  of  such  contract,^*" 
for  in  order  to  maintain  such  an  action  the  plaintiff  must 
show  that  he  has  either  a  general  or  special  property  in  the 
thing  converted,  and  the  right  to  its  poesession.*'^ 

Thus,  one  whose  property  has  been  replevied  by  a  writ 
against  his  agent  can  retake  it  by  replevin  from  the  plaintiff 
in  the  firat  action,  even  during  the  pendency  of  that  action.*** 
For  "as  a  general  principle,  the  owner  of  a  chattel  may 
retake  it  by  replevin  from  any  person  whose  possession  is 
unlawful,  unless  it  is  in  the  custody  of  the  law,  or  unless 
it  has  been  taken  by  replevin  from  him  by  the  party  in  pos- 
session."**" So  the  owner  of  goods  consigned  to  an  agent 
who  has  a  Hen  thereon  for  a  balance  due  him  from  the  owner, 
may  maintain  treapasB  against  the  officer  who  attaches  the 
gooids  as  the  property  of  the  agent*'"  But  where  a  principal 
intrusts  money  to  his  agent  to  carry,  and  the  latter  while  a 
passenger  on  a  railroad  ie  killed,  and  the  money  which  was 
on  the  agent's  person,  without  notice  to  the  railroad  com- 
pany, is  destroyed  by  the  company's  negligence,  the  latter 
will  not  be  liable  for  the  loss.*'* 

iMHanden  v.  Williams,  4  Excb.  339;  New  JeraeT  Steam  N&r.  Co. 
T-  MerehantB"  Bank,  6  How.  (U.  S.)  344;  Wblte  v.  DolllTer,  H3 
Hub.  400.  18  Am.  Rep.  E02;  Holly  V.  Hnggetord,  8  Pick.  (Hum.) 
73,  19  Am.  Dec  3D3;  Thorp  v.  Burling.  11  Jotma.  (N.  T.)  38S;  Wal- 
do v.  Peck,  7  Vt  434. 

»«  Post.  S  627. 

*»  See  Boper  v.  Sumaer,  6  Vt  374. 

'*r  Bertholf  v.  Qulnlan,  G8  111.  297. 

iM  White  T.  DolUver,  113  Mam.  400,  18  Am.  Rep.  602. 

'**  IlaleT  T.  Stubba,  6  Haas.  280. 

MaHolt7  V.  Huggeford,  8  Pick.  (Uaes.)  73,  19  Am.  E>ec  SOS.  And 
see  Handera  v.  Williams,  4  Gxch.  339. 

»t  FlFflt  Nat.  Bank  of  Oreenfleld  v.  Marietta  ft  C.  R.  Co.,  20  Ohio 
St  259,  6  Am.  Rep.  655. 
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If  an  agent  in  dealing  with  his  principal's  property,  also 
deals  with  property  of  hie  own  in  the  same  transaction,  and 
an  injury  is  done,  by  a  third  person,  to  the  property  of 
both  while  together,  the  principal  may  maintain  a  separate 
action  for  the  injury  to  his  part  of  the  property.  Thus, 
where  an  agent  ships  certain  property,  a  portion  of  which 
belongs  to  him,  and  a  portion  to  his  undisclosed  principal, 
and  the  property  is  injured  through  the  negligence  of  the 
railroad  company,  the  principal  may  maintain  a  separate 
action  for  the  injury  to  hie  portion  of  the  property,***  though 
he  cannot  maintain  a  separate  action  on  the  contract  of  trans- 
portation.**' 

§  567.    Liability  of  third  pertona  for  property  of  principal 
taken  on  a  jadgment  againit  Bgait  alone. 

A  judgment  against  an  agent,  in  an  action  against  him, 
to  which  the  principal  is  not  made  a  party,  and  he  does  not 
see  fit  to  intervene  and  appear  therein,  does  not  settle  the 
rights  of  the  principal  as  to  the  property  involved  in  such 
judgment;***  and  if  hia  property  has  been  replevied  by  a 
writ  against  his  agent,  be  can  retake  it  by  replevin  from  the 
party  who  has  taken  it  from  the  agent,  nor  need  he  wait 
until  the  first  suit  ia  determined.^"  While  the  property 
wae  in  the  bands  of  the  sheriff,  executing  the  writ  of  re- 
plevin against  the  agent,  and  he  was  actually  engaged  in 
transferring  it  to  the  poaaesaion  of  the  person  causing  such 
writ  to  he  issued,  it  waa  in  custodia  legis,  and  the  officer 
could  not  he  disturbed  while  making  the  transfer;  but  that 
transfer  having  been  completed,  it  wae  in  the  custody 
of  the  person  replevying  it,  and  the  principal  could  main- 
tain hia  writ  of  replevin  against  him  to  retake  it*'"  So 
trespass  will  lie  for  the  taking  and  carrying  away  of  the 

*M  St.  Louis,  K.  a  *  N.  R.  Co.  v.  Thacher.  13  Kan.  G64. 

313  See  ante,  S  S48. 

i>«  White  V.  DoUlver,  113  Mass.  400,  IS  Am.  Rep.  G02,  608.  Nor 
does  It  make  any  difference  tbat  in  anch  suit  tbe  prlnci[ial  was  tlie 
agent's  attorney.    Warner  v.  Comstock,  66  Mich.  615. 

>»e  White  T.  DoUlver,  113  Maaa.  400.  18  Am.  Rep.  602.  508. 

>»  White  V.  Dolllver.  113  Mass.  400,  18  Am.  Rep.  502. 
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goods  bou^t  on  the  premises  of  a  nonresident  landowner 
at  a  cotiBtAble's  sale  on  a  judgment  and  ^ecotion  of  a  jn»- 
tice  of  the  peace  against  another  as  his  agent  for  the  direc- 
tion and  management  of  the  farm."^ 

IT.    Kqcttablk  Ruodies  or  Fbdioipal;    Followiko  Tbubt  Pukds 


§  558.  Oeneral  doctrine  as  to  following  trust  fnndt  or  prop- 
erty. 
As  was  stated  in  a  former  chapter,  a  principal  may  not 
only  recover  from  the  agent  himself  property  or  fnnds  re- 
ceived by  the  agent  hy  virtue  of  the  agency,  but  he  may  also, 
subject  to  limitations,  follow  the  game  in  equity  into  tiie 
hands  of  a  third  person.*"  It  is  a  well  settled  principle  of 
eqnity  jurisprudence  that  trust  funds  or  property,  or  the 
proceeds  of  such  property,  may  be  followed  and  recovered  in 
equity,  so  long  as  they  can  be  identified,  until  they  have  come 
into  the  hands  of  a  third  person  having  an  equitable  right  t» 
the  same  superior  to  that  of  the  owner.  This  rule  applies 
with  full  force  to  property  or  funds  in  the  hands  of  an  agent 
impressed  with  a  truat  in  favor  of  his  principal.  Such  funds 
or  property,  or  the  proceeds  of  such  property,  may  be  followed 
in  equity  and  recovered  by  the  principal  so  long  as  they  can 
be  identified,  in  the  hands  of  any  person  who  does  not  oc- 
cupy such  a  position  as  gives  bim  an  equitable  right  to  tlie 
same  superior  to  the  rights  of  the  principal'"     And  it  is 

uTCoe  T.  EnKllBb,  6  Houst  (Del.)  562. 

»■  Ante.  {  429. 

"*KnatchbuU  t.  Hallett,  13  Ch.  DIv.  696;  Wliltecomb  v.  Jacob, 
1  Balk.  160;  Pennell  v.  Deffell,  4  De  Qei,  H.  ft  O.  372;  Central 
Nat.  Bank  y.  Conn.  MuL  L.  Ins.  Co.,  104  U.  S.  54;  Union  Stock  Yards 
Nat.  Bank  t.  GllleBple.  137  U.  S.  411;  Lehman  v.  Lewis,  62  Ala. 
129;  Preston  v.  McMillan,  58  Ala.  84;  Hill  v.  Coolldge.  33  Ark. 
621;  Halnea  t.  Haines,  54  111,  74;  Drovers'  Nat  Bank  of  Union  Stock 
Yards  T.  O'Hare.  18  111.  App.  1S2;  Rlebl  v.  Evansvllle  Fonndrr 
ABs'tt,  104  Ind.  70;  Pearco  v.  Dill,  149  Ind.  136;  Peak  v.  BlHcott, 
30  Kan.  15G,  46  Am.  Rep.  90;  Succession  ol  Bolsblanc,  32  La.  Ann. 
199;  Neel7  v.  Rood,  54  Hlch.  134,  62  Am.  Rep.  80Z;  Third  Nat.  Bank 
of  SL  Paul  T.  Stillwater  Oes  Co.,  38  Minn.  75;  Twobj  Mercantile 
Co.  T.  Melbye.  78  Minn.  367;   Richardson  t.  St  Louis  Nat.  Bank, 
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no  answer  to  the  principal's  claim  to  a  trust  fund  that  the 
otiier  has  promised  to  pay  it  to  the  agent.'*"  Equity  "wiD 
follow  the  fund  through  any  number  of  transmutations  and 
preserve  it  for  the  owner  aa  long  as  it  can  be  identified."**' 
"It  is  wholly  immaterial  whether  the  property  be  in  its  orig- 
inal state,  or  has  been  converted  into  money,  securities,  ne- 
gotiable instruments,  or  other  property,  if  it  be  distinguish- 
able and  separable  from  other  property  or  assets,  and  has 
an  earmark,  or  other  appropriate  identity.  *  *  *  The 
product,  or  substitute  of  the  original  thing,  has  the  nature  of 
the  original  thing  itself  imparted  to  it,  as  long  as  it  can  be 
ascertained  to  be  such  product,  or  substitute;  and  the  right 
of  the  principal  thereto  ceases  only  when  the  means  of  ascer- 
tainment fails."^* 

This  rule  is  based  upon  the  equitable  doctrine  relating  to 
constructive  trusts,  which  arise  whenever  a  person  has  come 

10  Mo.  App.  246;  Tan  Men  v.  American  Nat.  Bank,  62  N.  Y.  1; 
Baker  v.  New  Tork  Nst.  Bank,  100  N.  T.  31.  G3  Am.  Rep.  160;  Roca 
V.  Byrne,  146  N.  Y.  182,  46  Am.  St.  Rep.  699;  Whitley  v.  Foy.  59 
N.  C.  (6  Jones'  Bq.)  34,  78  Am.  Dec  236;  Farmers'  ft  H.  Nat 
Bank  T.  King.  67  Pa.  202,  98  Am,  Dec.  216;  Frosler  v.  Erie  City 
Bank,  3  Watts  A  S.  (Pa.)  IS;  Qreene  v.  Haskell,  6  R.  I.  447; 
OveTseere  of  Poor  v.  Vlrgtnla  Bank,  2  Grat.  (Va.)  644,  44  Am.  Dec. 
399;  Stevenson  v.  Kyle,  42  W.  Va.  229,  57  Am.  St.  Rep.  854;  Mo- 
Leod  T.  Evans,  66  Wis.  401,  67  Am.  Rep.  287. 

Wbere  an  agent  lends  bis  prlnclpara  money,  taking  a  promissory 
note,  payable  to  blmself,  the  note  belongs  to  tbe  principal,  and  the 
borrover  may  not  pay  the  agent  after  be  bas  b«en  Informed  of 
his  principal's  superior  right,  and  has  received  notice  not  to  pay 
tbe  agent  Farmers'  A  M.  Nat.  Bank  v.  King,  67  Pa.  202,  98  Am. 
Dec.  215.  A  principal  may  recover  an  order,  received  by  hie  agent 
In  payment  of  goods  Bold  by  him,  from  the  acceptor  of  soch  order, 
although  the  latter  bad  accepted  because  the  agent  owed  bim,  and 
Id  the  belief  that  he  could  satisfy  the  order  by  giving  credit  to 
the  agent  for  the  amount  thereof.  Stevenson  v.  Kyle,  42  W.  Ta. 
229,  57  Am.  St  Rep.  354. 

2.0  Farmers'  *  M.  Nat  Bank  r.  King.  67  Pa.  202,  98  Am.  Dec. 
216. 

5.1  Farmers'  ft  M.  Nat.  Bank  v.  King,  67  Pa.  202,  93  Am.  Dec. 
216;  Third  Nat.  Bank  of  St.  Paul  v.  SUIlwater  Oaa  Co.,  36  Minn.  76. 

3"  Overseers  of  Poor  v.  Virginia  Bank,  2  Qrat  (Va.)  544,  44 
Am.  Dec.  399.  And  see  Twoby  Mercantile  Co.  v.  Melbye,  78  Hlnn. 
367;  Pearce  v.  Dill,  149  Ind.  136,  142. 
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into  the  poeeesBioii  of  money  or  property  -which  equitably 
belongs  to  another  and  to  which  he  has  not  a  Boperior  equi- 
table right  or  title.'*'  And  when  he  id^itifies  his  fund  or 
property,  be  has  a  right  to  have  it  restored  to  him,  not  as  a 
debt  due  and  owing  to  him,  but  for  the  reason  that  it  is  hie 
property,  wrongfully  diverted  and  withheld.'** 

PoTchuen  art  bona  fi((e.    A  principal  may  clearly 

assert  bis  right  to  follow  the  trust  funds  or  property  as 
against  persons  who  are  not  in  the  positicm  of  bona  fide  pur- 
chasers, and  a  person  is  not  a  bona  fide  purchaser  if  he  takes 
the  property  or  funds  with  notice  that  they  belong  to  the 
principal.^*''  If,  therefore,  an  agent  deposits  funds  of  his 
principal  in  a  bank,  and  the  bank,  tbrou^  the  knowledge 
of  its  officers,  has  notice  that  the  fimde  belong  to  the  prin- 
cipal, the  bank  will  be  held  as  trustee  for  the  principal,  and 
cannot  assert  as  against  the  fund  a  lien  or  right  of  set-off 
existing  in  his  favor  against  the  agent,'**  So,  where  an 
agent  embezzled  funds  belonging  to  his  principal,  and  with 
them  bought  real  estate,  causing  the  title  to  be  made  to  his 
wife,  and  she  had  notice  of  his  fraudulent  appropriation  of 
his  principal's  money,  she  was  held  to  be  a  trustee  of  such 
property  for  her  husband's  principal.'*^  But  "to  charge  a 
stranger  to  a  trust  fund  as  a  trustee,  by  reason  of  participa- 

***  2  Pomeroy.  Bq.  Jnr.  S  1047. 

iM  Pearce  v.  Dill.  149  Ind.  136. 

MsJaudon  y.  National  aty  Bank,  8  Btatchf.  430,  Fed.  Caa.  No. 
7,230:  Fifth  Nat.  Bank  v.  Hyde  Park,  101  111.  595,  40  Am.  Rep. 
S18:  Rletal  V.  Evaosville  Foundry  Asb'd,  104  Ind.  70;  Tan  Alen  v. 
American  Nat.  Bank,  52  N.  T.  1;  Fanners'  ft  M.  Nat  Bask  v. 
King,  57  Pa.  202.  08  Am.  Dec.  21B. 

M*  Central  Nat.  Bank  v.  Conn.  Mnt.  L.  Ins.  Co.,  104  U.  S.  54; 
Union  Stock  Tarda  Nat  Bank  v.  Qllleeple,  137  V.  S.  411;  Pearce 
T.  Dill,  149  Ind.  136;  Third  Nat  Bank  of  St  Paul  v.  SUllwater 
Qaa  Co..  36  Minn.  76;  Importers'  ft  T.  Nat.  Bank  v.  Peters,  133 
N.  T.  272;  Baker  v.  New  York  Nat  Bank,  100  N.  Y.  SI.  63  Am. 
Bep.  150;  Whitley  v.  Foy,  59  N.  C,  (S  Jones'  Eq.)  34,  TS  Am.  Dec. 
23S;  Farmers'  ft  H.  Nat.  Bank  t.  King.  67  Pa.  202,  98  Am.  Dec. 
21S;  Continental  Nat.  Bank  v.  Weems,  69  Tex.  489,  6  Am.  St.  Rep. 
8S;  Overseers  of  Poor  v.  Virginia  Bank,  2  Oral.  <Va.)  544.  44  Am. 
Dec.  399. 

MI  Rlehl  V.  BvansTllIe  Foundry  Aas'n,  104  Ind.  70. 
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tion  in  a  miBapplication  of  the  fund,  upon  the  ground  that 
the  fund  was  used  in  payment  of  a  prirate  debt  of  the  orig- 
inal trustee,  it  is  necessary  to  show  not  only  that  the  party 
sought  to  be  (barged  was  aware  that  the  fund  was  a  tmst 
fund,  but  also  that  he  was  aware  that  the  debt  to  the  payment 
of  which  it  was  applied  was  at  the  time  of  such  application 
in  fact  a  private  debt- — a  debt  of  such  a  character  that  the 
fund  in  question  could  not  lawfully  be  applied  in  pavment 
thereof.""" 

No  coniideratlon.    A  principal  may  also  assert  hia 

equitable  right  as  against  third  persons  who  receive  the  prop- 
erty or  funds  without  notice  of  their  trust  character  if  they 
do  not  part  with  any  consideration,  for  they  are  not  in  tho 
position  of  bona  fide  purchasers  for  value.  Thus,  the  right 
may  be  asserted  as  against  a  mere  donee  of  the  trust  funds 
or  of  property  purchased  with  the  same,**'  or  as  against  at- 
taching, execution,  or  other  creditors  of  the  agent, '^''  or  as 
against  (iie  agent's  assignee  in  trust  for  creditors,'^*  or 
against  the  agent's  trustee  or  assignee  in  bankruptcy,**^  or 
against  the  legal  representatives  of  a  deceased  agent.**' 

Ideatiflcation.    As  to  what  will  constitute  sufficient 

identification  of  trust  funds  or  property,  where  their  original 

iM  piftta  Nat.  Bank  r.  Hyde  Park,  1€1  III.  596,  40  Am.  Rep.  218. 

M*Rlelil  r.  EraiiBvllle  Foundrj  Abb'u,  104  Ind.  TO;  Fiftb  Nat. 
Bank  T.  Hyde  Park,  101  111.  G96,  40  Am.  Rep.  21S. 

">  Farmers'  A  H.  Nat  Bank  v.  King,  57  Pa.  202,  SS  Am.  Dae 
216;  Roca  v.  Byrne,  145  N.  T.  182,  46  Am.  St.  Rep.  599;  Greene  v. 
Haskell,  6  R.  I.  447;  Steveneos  v.  Kyle,  42  W.  Va.  229,  57  Am. 
St.  Rep.  864. 

»i  Peak  V.  Ellicott,  30  Kan.  156,  46  Am.  Rep.  90;  Chesterfield 
MIg.  Co.  T.  Debon.  6  Pick.  (Mass.)  7,  16  Am.  Dec.  367;  Harrison 
T.  Smith,  83  Mo.  210,  53  Am.  Rep.  571;  McLeod  v.  Evana,  66  Wis. 
401,  67  Am.  Rep.  2S7;  Davenport  Plow  Co.  v.  Lamp,  80  Iowa,  72S, 
20  Am.  St.  Rep.  442. 

^■i  Knatchbull  v.  Hallett,  13  Ch.  Dlv.  $96;  Taylor  v.  Plnmer,  8 
Manle  ft  S.  682;  Whitecomb  v.  Jacob,  1  Balk.  160;  Thompson  v.  Per- 
kins, 3  Mason,  233.  Fed.  Cas.  No.  13,972;  Stoller  v.  Coates,  88  Mo. 
614;  Tbompeon  v.  Gloucester  City  Sav.  Inat.  (N.  J.  Eq.)  S  Atl.  97; 
Duguld  V.  Edwards,  60  Barb.  (N.  T.)  297;  Continental  Nat  Bank 
v.  Weems,  69  Tex,  4S9,  6  Am.  St.  Rep.  86. 

^^'  Succeaslon  of  BoUblanc,  32  La.  Ann.  109. 
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shape  has  been  changed  or  they  have  been  confused  with 
other  gooda,  so  as  to  permit  the  principal  to  reeoyer  them  or 
their  product  from  the  possession  of  a  third  person  not  a 
bona  fide  holder  for  valae,  the  authorities  are  not  entirely  in 
harmony.  It  has  been  held  that  if  tJie  fund  has  been  con- 
fused with  other  funds  so  that  it  could  not  be  distinguished 
from  the  latter,  this  equitable  remedy  ■wonld  be  lost  and  the 
principal  could  not  recover  them.'"*  And  again  it  has  been 
held  that  the  trust  fund  or  property  must  be  clearly 
traced  into  other  specific  property  in  order  that  the  ceetni  que 
trast  may  claim  either  the  fund  or  property  itself  or  a  lien 
upon  it.*""  But  by  the  weight  of  authority,  identification 
will  be  sufficient  to  support  at  least  a  lien  in  favor  of  the 
principal,  if  the  particular  property  or  fund  can  be  traced 
into  the  estate  of  the  trustee,  although  it  may  be  impossible 
to  point  out  the  specific  property  in  which  the  trust  property 
or  fund  has  been  invested,'"'  All  that  the  law  contemplates 
by  requiring  the  property  or  fund  to  be  identified  is  a  sub- 
stantial identification,  and  in  case  the  fund  consists  of  money, 
the  principal  may  reclaim  it,  although  not  able  to  trace  the 
identical  coins  or  bills,  so  long  as  its  identity  as  a  fund  can 
he  ascertained.*"' 

§  569.    Effect  of  commingling  of  fundi  or  property. 

If  trust  funds  or  property  which  have  been  diverted  by 
an  agent,  and  have  come  into  the  hands  of  a  third  person 
with  notice  of  the  trust,  have  become  so  commingled  with 
other  property  or  funds  of  such  person  that  they  cannot  be 

iM  Taylor  v.  Plumer,  3  Maule  &  3.  562,  ET5.    See  poBt,  !  &&9. 

m  Continental  Nat.  Bank  v.  Weema,  69  Tex,  489,  5  Am.  St.  Rep. 
86.    See  imst,  E  569. 

»w Frith  T.  Cartland,  2  Hem.  ft  M.  417,  34  Law  J.  Ch.  SOI; 
Knatcbbull  v.  Hellett,  13  Cb.  Dlv.  6S6;  Central  Nat.  Baok  v.  Coan. 
MnL  L.  Ids.  Co.,  104  U.  S.  64;  FrellnKbnyeen  v.  Nugent,  3S  Fed. 
229;  Peak  v.  EaUcott,  30  Kaa.  166,  46  Am.  Rep.  90;  PuDdmaon  v. 
Scboenlcli,  144  Mo.  149;  Van  Alen  v.  American  Nat.  Bank,  52  N. 
T.  1;  Cavln  v.  Oleaaon,  105  N.  Y.  266;  Farmera'  ft  M.  Nat.  Bank 
V.  Kins,  67  Pa.  202,  89  Am.  Dec.  216;  HcLeod  t.  Bvana,  66  Wfa. 
409.  57  Am.  Rep.  287;  Bowers  v.  Evans,  71  Wia.  133. 

"1  Pearce  v.  Dill.  149  Ind.  136. 
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identified,  and  separated,  the  whole  mass  will  be  impressed 
with  a  trust  in  favor  of  the  principal,  to  the  extent  of  the 
trUBt  funds  or  property."*  And  if  the  principal  can  trace 
his  fund  or  property  into  the  estate  of  the  trustee,  and  show 
that  it  was  used  to  increase  that  estate,  though  he  cannot 
point  out  the  specific  property  in  which  it  is  invested,  his 
charge  upon  such  estate,  to  the  extent  of  such  trust  fund  or 
property,  is  superior  to  that  of  general  creditors  of  the  es- 
tate.*'*' "If  it  appears  that  trust  property  has  been  wrong- 
fully converted  by  the  trustee,  and  constitutes,  alttion^  in 
a  changed  form,  a  part  of  the  assets,  it  would  seem  to  be 
equitable,  and  in  accordance  with  equitable  principles,  that 
the  things  into  which  the  trust  property  has  been  changed 
should,  if  required,  be  set  apart  for  the  trust,  or  if  separa- 

3S8  Frith  V.  Cartland,  2  Hem.  t  M.  417;  Knatcbbull  t.  Hallett, 
13  Cb.  Dlv.  696;  Metropolitan  Nat.  Bank  v.  Campbell  Commtaslos 
Co.,  77  Fed.  705;  Frelingtiiiysen  v.  Nugent,  36  Fed.  2S9;  Centnl 
Nat  Banlc  v.  Conn.  Hut.  L.  Ins.  Co.,  104  U.  S.  G4;  Peak  t.  Elllcott, 
30  Kan.  156,  46  Am.  Rep,  90;  Van  Alen  v.  American  Nat.  Bank, 
52  N.  Y.  1;  Farmers'  &  M.  Nat.  Bank  t.  King,  G7  Pa.  202.  98  Am. 
Dec.  215. 

Where  a  factor  keeps  the  funda  arlalns  from  his  buBlness,  aa 
such,  separate  from  bis  Individual  funds,  by  depoaltlng  in  bank  to 
a  separate  "brokerage  account"  the  dniltB  received  for  goods  sold 
for  his  cnBtomere,  that  these  drafts  Include  his  commission  on 
such  sales  Is  not  such  a  mingling  of  bis  own  wltta  the  trust  fund 
as  will  prevent  the  owner  of  the  goods  sold  from  following  tbe 
fund,  nor  euch  as  will  enable  tbe  factor's  general  creditors  to 
reach  It  bj  attachment.  Richardson  v.  St.  Lonls  Nat  Bank,  10 
Mo.  App.  246. 

Ml  Frith  V.  Cartland,  2  Hem.  ft  M.  417;  Davenport  Flow  Co.  v. 
Lamp.  80  Iowa.  722.  20  Am.  St.  Rep.  442;  Peak  v.  BUlcott,  30  Kan. 
166,  46  Am.  Rep.  90;  Pundmann  v.  Schoenlch,  144  Ho.  149;  Bow- 
ers V.  Evans,  71  Wis.  133;  HcLeod  v.  Evans,  66  Wis.  409,  (t7  Am. 
Rep.  237.  But  see  Nonotuck  Silk  Co.  v.  Flanders,  S7  Wis.  2S7. 
Compare  Continental  Nat.  Bank  v.  Weems,  69  Tez.  489,  6  Am.  St. 
Rep.  8E>,  where  It  ts  held  that  one  who  receives  money  of  another 
In  a  flducUr;  capacity,  and  expends  it  in  payment  of  his  own 
debts,  does  not  thereby  create  a  Hen  upon  bis  entire  eslate  for  its 
repayment,  but  tbe  trust  estate  must  be  clearly  traced  into  specific 
property,  in  order  that  the  cestui  que  trust  may  claim  either  the 
pro[)erty  itself  or  a  Hen  upon  It.  Metropolitan  Nat.  Bank  v.  Camp- 
bell Commission  Co.,  77  Fed.  706. 
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tion  U  imposBible,  tliat  priority  of  lien  should  be  adjudged 
in  favor  of  the  trust  est&te  for  the  value  of  the  trust  prop- 
erty or  funds,  or  proceeds  of  the  trust  property,  entering 
into  and  constituting  a  part  of  the  assets.  *  *  *  And 
it  m&j  be  sufficient  to  entitle  a  party  to  equitable  prefer- 
ence in  the  distribution  of  a  fund  in  insolvency,  that  it 
appears  that  the  fund  or  property  of  the  insolvent  re- 
maining for  distribution  includes  the  proceeds  of  the 
trust  estate,  although  it  may  be  impossible  to  point  out  the 
precise  thing  in  which  the  trust  fund  has  been  invested, 
or  the  precise  time  when  the  conversion  took  placft"^** 

This  rule  is  an  equitable  one,  and  the  creditors  of  the  estate 
have  no  Just  ground  of  complaint.  The  money  or  property 
was  wrongfully  mingled,  as  it  were,  with  the  assets  of  the 
trustee.  The  creditors,  if  permitted  to  enforce  their  claim 
as  against  the  trust,  would  secure  the  payment  of  their 
claims  out  of  trust  moneys.  li  they  are  not  permitted  to  do 
this  they  are  simply  denied  the  remedy  of  enforcing  their 
claims  against  property  acqmred  by  the  use  of  trust  money. 
They  are  deprived  of  no  right ;  for  the  property  acquired  by 
the  trust  money  became  subject  to  the  trust,  and  therefore 
could  not  have  been  subject  to  the  claims.*'*  Thus,  where 
the  funds  of  a  city  went  into  the  assets  of  a  firm  and  swelled 
its  property  to  that  extent,  all  the  property  of  the  firm  is 
chargeable  with  such  amount,  the  city  being  a  preferred 
creditor  and  entitled  to  a  special  lien  on  the  firm's  entire 
property,  ^or  does  it  lessen  the  lien  that  the  city  is  un- 
able to  trace  such  funds  or  ascertain  what  property  was  se- 
cured by  the  firm  with  them.'"  So  where  bonds  deposited 
with  a  banker  for  safe-keeping  were  l^  him  disposed  of, 
and  the  proceeds  went  to  increase  the  assets  of  the  bank 
which  were  shortly  afterwards  assigned  by  him  for  the 
benefit  of  creditors,  the  owner  of  the  bonds  had  a  para- 
mount right  to  be  first  paid  in  full  out  of  such  aBBeta.**' 

Mtcavln  V.  aieason,  105  N.  T.  256.  262. 

Ki  DtTenport  Plow  Co.  v.  I^mp,  80  Iowa,  722.  20  Am.  St.  Rep. 
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If,  however,  the  prmeipal  cannot  bo  trace  the  fund  or 
property  into  the  estate  of  the  trustee,  or  into  some  specific 
property,  his  right  or  lien  would  not  he  guperior  to  that  of 
general  creditors.^"*  For  example,  it  has  been  held  tliat 
one  for  whom  a  banker  had  collected  a  draft  before  mak- 
ing a  voluntary  assignment  is  not  entitled  to  a  preference 
over  other  creditors  if  the  proceeds  of  such  collection  were 
disposed  of  by  the  banker  prior  to  the  assignment,  so  that 
no  part  thereof  came  in  any  form  to  the  hands  of  the-  aa- 
signee,"" 

§  560.    Rig'htB  of  bona  flde  porchasen. 

The  doctrine  that  a  principal  may  follow  trust  funds  or 
property  which  has  been  diverted  by  th6  agent  or  otherwise 
come  into  the  hands  of  &  third  person,  only  applies  where 
the  equitable  right  of  the  principal  is  superior  to  that  of 
the  third  person.  This  right  of  the  principal  is  cut  off, 
therefore,  and  his  remedy  is  against  the  agent,  if  the  third 
person's  position  is  such  as  to  give  him  a  superior  equity, "• 
A  person  is  not  a  bona  fide  purchaser  within  this  rule,  how- 
ever, if  he  takes  die  property  or  funds  with  notice  that 
they  belong  to  the  principal.*"'  And  the  same  is  tme  of 
persons  who  take  the  property  or  funds  without  notice  of 
their  trust  character,  but  do  not  pay  value  therefor,  as  in 
the  case  of  a  mere  donee  of  the  funds  or  of  property  pur- 
chased with  the  same  ;'*^  existing  creditors  of  the  agent  who 

**<  Metro politan  Nat.  Bank  v.  Campbell  CommlBstoD  Co.,  77  Fed. 
706;  Peters  v.  Bain,  133  U.  6.  670;  Little  v.  Chadwlck,  161  Mau. 
109;  Twoby  Mercantile  Co.  v.  Melbye,  78  Mian.  367;  Cavin  v.  Gleaaoa, 
106  N.  T.  266;  Continental  Nat.  Bank  v.  Weems.  69  Tex.  489,  6 
Am.  St  Rep.  86;  Nonotuck  811k  Co.  v.  Flandere,  S7  Wis.  237. 

>««  Nonotuck  Silk  Co.  v.  Flanders,  87  Wis.  237.  But  compare  Mc- 
L«od  y.  Evans,  66  Wis.  401;  Bowers  t.  Evans,  71  Wis.  133. 

iMHemstreet  v.  Burdick,  90  111.  444;  and  see  cases  cited  supra, 
fi  S5S,  note  239. 

"T  Central  Nat.  Bank  v.  Conn.  Mut.  L.  Ins.  Co.,  104  V.  S.  M; 
Baker  v.  New  York  Nat.  Bank,  100  N.  Y.  31,  63  Am.  Rep.  160! 
and  other  coaes  cited  under  section  658,  supra. 

MiRlebl  v.  BranBYlIle  Foundry  Ase'n,  104  Ind.  70. 
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do  not  surrender  any  rights  in  return  for  the  property  or 
funds ;""  and  attaching  or  execution  creditors  of  Uie  agent."" 
Where  a  bona  fide  purchaser  for  value  receives  from 
an  agent  negotiable  paper,  which  the  principal  haa  en- 
trusted to  him  for  collection,  and  there  is  nothing  upon 
the  face  of  the  instrument  to  show  the  trust  character  in 
which  it  is  held  by  the  ngent,  such  purchaser  will  acquire 
a  good  title  thereto  as  against  the  principal.  *^^  If,  how- 
ever, there  is  anything  upon  the  face  of  the  paper  to  show 
that  It  was  entrusted  to  the  agent  for  a  special  purpose 
only,  as  where  there  is  a  restrictive  indorsement  upon  it, 
one  taking  it  from  the  agent  has  notice  of  the  character  in 
which  it  was  held  by  him,  and  will  not  be  allowed  to  claim 
title  to  the  paper  or  its  proceeds  against  the  principal's 
claim  thereto.'^' 

§  561.    Heceaiity  for  title  in  prLncipal. 

The  doctrine  in  relation  to  the  following  of  trust  funds 
or  property  by  a  principal  does  not  apply  to  property  or 
funds  to  whidi  the  principal  has  never  had  title,  although 
the  agent  in  receiving  and  disposing  of  the  same  may  have 
been  guilty  of  a  breach  of  his  duty  to  the  principal 
giving  the  latter  a  right  of  action  against  him.  Thus,  if  an 
agent  violates  his  duty  to  his  principal  by  receiving  com- 
missions from  third  persons,  the  principal's  remedy  is  an 
action  against  the  agent  for  money  had  and  received.  As 
the  principal  has  never  had  title  to  the  money,  he  cannot 
follow  the  fund  in  equity  into  the  hands  of  liiird  persona 
or  into  investments  made  by  the  agent.^^' 

MS  Farmers'  t  M.  Nat.  Bank  v.  King,  67  Pa.  202,  98  Am.  Dec. 
215;  and  caaea  cited  ante,  §  558. 

rr«  Farmers'  A  M.  Nat.  Bank  v.  King,  57  Pa.  203,  98  Am.  Dec.  216; 
and  cases  supra,  S  55S. 

»i  Hackett  T.  RcTnoldfl,  114  Pa.  S28. 

iTzSlKOumey  v.  Lloyd,  8  Barn.  A  C.  622;  Treuttel  v.  BarandoD, 
8  Taunt  100;  Sweeny  v.  Easter,  1  Wall.  (U.  S.)  188;  In  re  Arm- 
Btrong,  33  Fed.  406;  First  Nat  Bank  ot  Clrdevllle  v.  Bank  of  Mod- 
Toe,  33  Fed.  408;  First  Nat  Bank  of  Crown  Point  t.  First  Nat 
Bank,  76  Ind.  661,  40  Am.  Rep.  261;  Cecil  Bank  v.  Farmers'  Bank, 
22  Md.  148;  Blaine  t.  Bourne,  11  R.  I.  119,  23  Am.  Rep.  429;  City 
Bank  of  Sherman  v.  Weiss,  67  Tex.  331,  60  Am.  Rep,  29. 

n»  Lister  t.  Stubbs,  45  Cti.  DIv.  1. 
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A.  Private  Agents. 

9  694.    For  nonfeasance. 
696.    For  mlefeactance. 

696.  Distinction    between    nonfeasance    and    mtstea- 

sance — Meaning   of   terms. 

697.  E^t  of  agency  or  liability  of  principal  no  de- 

698.  B'act  ttiat  agent  received  no  benefit  no  defense. 

699.  Liability  to  principal  no  defense. 
600.    Uabllity  of  agent  tor  conversion. 

eOl.  Iilablllty  of  agent  for  personal  injuriee. 

602.  Liability  of  agent  for  fraud  and  malice. 

603.  Liability  of  agent  for  misfeasance  of  subagent 

604.  Liability    of    agent    to    subogent — Principal    un- 

disclosed. 
606.    Aa  to  joint  liability  of  principal  and  agent 

606.  Application  of  these  rules  to  officers  and  agents 

of  corporations. 

607.  Criminal  reaponalblllty  of  agent. 

B.  PuUie-AgenU. 

S  608.    In  general — For  breach  of  duty  owing  to  public 
only. 

609.  For  tort  committed  in  breach  of  duty  to  private 

Individuals. 

610.  For  torts  of  offlclal  subordiDstes. 

611.  For  torts  of  private  agents. 
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I  S62.    In  general. 


Where  one  acts  as  agent  for  another,  it  is  obvious  that 
it  is  the  primary  intention  of  the  parties  that  the  agent's 
acts  in  the  course  of  his  transactions  for  the  principal  should 
be  binding  on  the  principal  alone ;  and  that,  in  the  absence 
of  an  express  or  implied  agreement  to  the  contrary,  there 
should  be  no  intention  to  cause  obligations  to  arise  as  be- 
tween the  agent  and  third  persons.  But  although  this  ia 
the  primary  intention  of  the  parties,  it  is  equally  obvious 
that  such  obligations,  on  the  part  of  the  agent,  may  arise, 
either  by  express  intent  of  the  parties,  or  by  an  intention 
implied  from  the  circumstances  of  the  case.  These  obliga- 
tions of  the  agent  may  arise  out  of  contracts  or  out  of  torts  j 
and  they  will  be  considered  in  that  order  in  the  following 
sections,  treating,  first,  of  an  agent's  obligations  on  con- 
tracts entered  into  by  him  as  agent,  and  second,  of  his 
obligations  for  torts  committed  by  him  in  the  course  of 
his  employment 

In  this  connection,  however,  it  must  be  observed  that 
there  is  a  distinction  between  private  and  public  agents. 
A  private  agent  as  a  general  rule  may  bind  bis  principal 
by  all  acts  done  within  the  scope  of  his  real  or  apparent 
authority,  and  for  acts  beyond  that  the  agent  himself  would 
be  responsible;  but  a  public  agent  may  bind  his  princi- 
pal only  for  acts  done  within  his  actual  authority  or  with- 
in the  anthority  which  his  principal  has  held  him  out  aa 
possessing.  This  distinction  is  primarily  based  on  tlie 
manner  in  which  authority  is  given  to  the  agent.  A.  pri- 
vate agent  takes  his  powers  by  a  private  contract  between 
himself  and  his  principal,  and  unless  a  third  person  is 
notified  of  such  contract,  there  is  no  means  of  his  know- 
ing what  authority  the  agent  possesses.  A  public  ag^it,  on 
the  other  hand,  usually  has  bis  powers  conferred  apon  him 
by  public  statutes  or  law,  of  which  a  third  person  is  bound 
to  take  notice.  But  of  this  distinction  more  will  be  seen  in 
the  following  sections,  in  treating  more  specifically  of  the 
agent's  liability  on  contracts  or  torts. 
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I.  LuBnjTT  OF  Agkhts  on  ComKAora. 
§  063.    In  general. 

Where  an  agent  undertakes  to  negotiate  a  contract  for 
a  real  or  allied  principal,  a  varie^  of  circumatancee  may 
arise  in  the  course  of  the  transactions  which  will  determine 
or  aid  in  determining  the  third  party's  rights  on  such 
contract.  Under  these  circumstances,  a  number  of  ques- 
tions may  arise  as  to  who  is  liable  on  the  contract,  whether 
the  principal  alone  is  bound  thereby;  whether  the  agent 
has  bound  himself  only ;  or  whether  the  wording  of  the  con- 
tract has  been  such  that  both  the  principal  and  agent  are 
bound ;  or  again,  whether  the  contract  is  such  that  neither 
of  them  is  bound  by  it.  "Whether  a  contract  made  by  pei^ 
sons  acting  or  professing  to  act,  as  agents  for  others,  binds 
their  principals,  or  themselves,  or  both,  is  oftoi  one  of 
great  difficulty.  The  easee  run  so  closely  into  each  other, 
that  whether  a  particular  contract  falls  within  one  or  the 
other  of  these  lines,  it  is  not  easy  to  determine."^  It  may 
be  that  the  agent  has  negotiated  die  contract  in  such  a  man- 
ner that  the  principal  alone  is  bound  by  it ;  or  it  may  be  so 
that  the  agent  alone  is  bound;  or  again  it  may  have  been 
BO  negotiated  that  both  the  principal  and  agent  are  liable 
on  the  contract,  or  that  neither  of  them  is  liaUe.  Thus,  the 
contract  may  have  been  authorized  and  entered  into  in 
the  name  of  or  on  behalf  of  a  known  principal,  or  in  the 
name  of  the  agent  alone,  or  in  the  names  of  both  the  prin- 
cipal and  agent  Or  although  the  contract  was  unauthorized 
it  may  have  been  subsequently  ratified  by  the  principal ;  or 
it  may  have  been  made  in  the  name  of  the  agent;  or  the 
principal  may  refuse  to  ratify  it  although  made  in  hia 
name.  So  it  may  be  that  though  the  intention  of  the  agent 
was  to  bind  his  principal  only,  yet  his  wording  of  the  con- 
tract was  such  that  he  alone  was  bound,  or  that  both  or 
neither  of  them  were  bound  by  it.  These  questions  as  con- 
cerning the  principal's  liability  to  the  ^ird  party,  have 
been  considered  in  a  former  chapter.  They  have  also  been 
considered  to  a  certain  extent  in  a  former  chapter  in  treat- 

1  Slmonds  v.  Heard.  23  Pick.  (Mass.)  120.  34  Am.  Dec.  41. 
C.  ft  8.-77. 
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ing  of  execution  of  authority;  so  that  it  will  be  the  purpose 
•of  the  following  sectiona  to  consider  an  agent's  liability  to 
third  persons  arising  out  of  contracts  entered  into  by  bim 
for  a  real  or  alleged  principal,  aa  it  comes  into  question  un- 
der various  circumstances. 

This  question  of  the  agent's  liability  on  the  c(mtract  in 
any  case  depends  upon  the  intention  of  the  parties  as  deter- 
mined from  the  contract  and  the  surrounding  circumstances. 
If  the  contract  is  an  oral  one,  the  question  is  usually  one  of 
iact  for  the  jury ;  but  if  it  is  written  it  is  usually  a  ques- 
tion of  law  to  be  determined  by  the  court.  As  will  be  seen 
hereafter,  an  agent  may  be  personally  liable  on  a  contract, 
although  contrary  to  his  intention : 

(1)  In  some  but  not  all  jurisdictions,  if  he  had  no  author- 
ity to  enter  into  the  contract,  and  it  has  not  been  ratified. 

(2)  In  some  jurisdictions  but  not  all,  if  his  principal 
was  incompetent  to  contract,  and  is  not  bound. 

(3)  If  he  has  contracted  for  a  fictitious  principal. 

(4)  If  he  has  contracted  in  his  own  name. 

The  liability  of  an  agent  on  contracts  will  be  considered 
in  the  following  sections  in  the  following  order;  First,  in 
reference  to  authorized  contracts  for  his  principal;  second, 
in  reference  to  unauthorized  contracts,  and  third,  in  refer- 
ence  to   quasi   contracts. 

A.  On  Awt&orteed  Contract*. 

§  064.  Liability  of  agent  on  authorized  oontracti  for  dii- 
olosed  principal. 
Whether  an  agent,  who  makes  contracts  in  the  course  of 
bis  employment,  is  personally  liable  thereon,  depends  upon 
the  circumstances.  As  has  been  seen  in  a  former  chapter, 
in  general,  when  one  is  known  to  be  acting  and  contracting 
as  5ie  agent  of  another,  his  principal,  his  acta  and  contracts, 
if  he  is  acting  within  the  scope  of  his  employment,  will  be 
deemed  to  be  the  acts  and  contracts  of  his  principal,  and  if 
he  makes  an  authorized  contract  in  the  name  of  his  prin- 
cipal alone,  so  as  to  bind  the  principal,  the  contract  is  with 
the  principal  only  and  the  other  party  cannot  hold  the  agent 
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liable  thereon.'  This  is  true  whether  the  contract  is  within 
his  actual  or  apparent  authority,  for  if  the  other  party  has 
contracted  with  the  principal  only,  and  the  principal  is 
bound,  it  is  immaterial  whether  the  agent  has  exceeded  bis 
actnal  authority  or  not 

The  rule,  therefore,  is  that  an  actually  or  apparently 
authorized  contract  by  an  agent  in  the  name  of  ot  on  behalf 
of  a  disclosed  principal  is  binding  on  the  principal  only,  and 
gives  the  other  party  to  the  contract  no  right  of  action  against 
the  agent,*  unless  it  plainly  appears  from  ^e  contract  and 

>  Ante,  S  B24. 

■  England:    Green  t.  KopkB,  18  C.  B.  649. 

UnUed  Btatet:  Whitney  t.  Wyman,  101  U.  S.  893;  Baldwin  t. 
Black,  119  n.  S.  643. 

Aiabama:  Sampson  t.  Fox,  109  Ala.  662,  66  Am.  St  Rep.  SGO; 
Hnmes  t.  Decatur  Land  Imp.  ft  Furnace  Co.,  98  Ala.  472;  Ware  t. 
Horgan.  67  Ala.  461. 

OaJlfomia:  Merrill  t.  WllUama,  6S  Cal.  70;  BngeU  t.  Heatlr,  6 
CaLlSS. 

Colorado:    Hewea  t.  Andrews,  12  Colo.  161. 

Connecticut;    OgdeA  T.  Rarmond,  22  Conn.  379,  58  Am.  Dec.  429. 

Oeorgia:  Fleming  t.  HUl,  62  Oa.  TGI;  Tiller  t.  Spradley,  39 
Ga.  85. 

lU^ioia:  HcCormick  v.  Seeberger,  73  111.  App.  87,  178  lU.  404; 
Flak  v.  Carbonlied  Stone  Co.,  67  111.  App.  827;  Wlieeler  y.  Reed,  36 
111.  82;  BcallnE  t.  Knollln.  94  111.  App.  448. 

Indiana:  Newman  v.  Sylvester,  42  Ind.  106;  Pitman  v.  Klntner, 
6  BUckt.  SGO.  33  Am.  Dec.  469. 

Iowa:  Thilmany  t.  Iowa  Paper  Bag  Co.,  108  Iowa,  857,  75  Am. 
St.  Rep.  259;  Baker  t.  Chamblea,  4  G.  Oreene,  428. 

£aiiM«:    McCubbln  y.  Graham,  4  Kan.  397. 

fnUwcfetr:    Lewis  t.  Harris,  4  Mete.  363. 

Louisiana:  Barry  t.  Pike,  21  La.  Ann.  221;  Maury  t.  Ranjcer, 
38  La.  Ann.  485,  G8  Am.  Rep.  197;  Rosenthal  v.  Myers,  26  La.  Ann. 
463. 

Ma^ne:    Rogers  t.  March,  S3  Me.  106. 

VarylaiMt.-  McCleman  t.  Hall,  38  Md.  293;  Key's  Bx'r  v.  Pam- 
ham,  6  Har.  ft  J.  418. 

MaMtacMuetts:  Southard  y.  Bturtevant,  109  Mass.  SSO;  Slmonds 
T.  Heard,  28  Pick.  120,  84  Am.  Dec.  41;  Ooodenongb  t.  Thayer,  132 

IHa$ovri:    Newland  Hotel  Co.  t.  Lowe  I\imlture  Co.,  73  Mo.  App. 
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concurring  circumstances  that  the  agent  intends  to  make  him- 
self personally  liahle.*  And  this  rule  is  true  whether  the 
fact  that  the  agent  was  acting  for  a  known  principal  is  dia- 
cloeed  hj  the  agent  himself  or  is  otherwise  brought  to  the  no- 
tice of  tie  third  person ;'  and  although,  by  reason  of  some  de- 
fect in  the  contract,  it  fails  to  bind  his  principal."  The  same 
rule  applies  where  a  party  ratifies  a  contract  entered  into  in 
his  name  without  authority,  for  ratification  relates  bac^  and 
is  equivalent  to  an  original  authority.^  Where,  from  the  na- 
ture and  terms  of  the  contract,  it  clearly  appears,  not  only 

Nebraika:  Wbeeler  t.  Walden,  IT  Neb.  122;  HiiBman  v.  Newmas, 
6S  Neb.  713. 

Nev>  Hampshire:  Sleeper  t.  Weymontb,  26  N.  H.  34;  Hanorer 
T.  Katon,  3  N.  H.  3g. 

Hew  Jertey:  Eean  t.  Davla,  20  N.  3.  Law,  426;  Tuttle  y.  Ajrrea, 
8  N.  J.  Law,  2GT. 

Hew  YotIc:  Bonynge  t.  Field,  SI  N.  T.  169;  American  Nat.  Bank 
T.  Wbeelock,  82  N.  T.  118;  Tserman  t.  Conhlln,  21  Miec.  194;  Wblt- 
Ing  V.  Saunders,  23  MIbc.  332. 

SortK  Carolina:  Davis  t.' Burnett,  49  N.  G.  (4  Jones}  71,  67  Am. 
Dec  263;  Meadows  t.  Smltb,  84  N.  C.  (12  Ired.)  18. 

Oregon:    Stewart  t.  Perkins,  8  Or.  509. 

Penruylvaitia:  Roberts  t.  Austin,  6  Wbart  81S;  Campbell  t.  Ba- 
ker, 2  Watts,  88. 

South  Carolina;    Waddell  v.  Mordecal,  S  Hill,  22. 

Texat:  Scottisb- American  Morts.  Co.  t.  Davis  (Tex.  Civ.  App.) 
72  S.  W.  217. 

Termont:  Petera  v.  Famsvortb,  IB  Vt  166.  40  Am.  Dec.  671; 
Hall  T.  Huntoon.  17  Vt.  244,  44  Am.  Dec.  832. 

West  ViToinia:    Piercy  v.  Redrick,  2  W.  Va.  468,  98  Am.  Dec.  774. 

«Wbitnev  V.  Wyman,  101  U.  S.  392;  Hewes  v.  Andrews,  12  Colo. 
161;  Wbeeler  v.  Reed,  86  III.  82;  Baker  v.  Cbambles,  4  G.  Greene 
(Iowa)  428;  Barry  v.  Pike,  21  La.  Ann.  221;  Key's  Btx'r  v.  Pam- 
bam,  6  Har.  A  J.  (Md.)  418;  HcClernan  t.  Hall,  33  Md.  293;  Durs- 
ton  T.  Butterfleld,  66  Barb.  (N.  Y.)  601;  Wbltlng  v.  Saunders,  23 
HIsc.  (N.  T.)  332;  and  see  cases  cited  in  preceding  and  foIlowinE 
notes. 

s  Scaling  V.  Knollin,  94  til.  App.  448;  Warren  v.  Dickson,  27  III. 
116. 

■  Newland  Hotel  Co.  v.  Love  Furniture  Co.,  7S  Mo.  App.  136; 
Abeles  v.  Cocbran,  23  Kan.  40G. 

T  Moody  V.  Meckelburg  Co.  v.  Trusteee  M.  B.  Cbnrcb,  99  Wla.  49. 
bolding  tbat  a  minister  Is  not  personally  liable  on  a  contract  tor  tb« 
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that  the  party  is  an  agent,  but  that  he  means  to  bind  hie  prin- 
cipal and  act  for  him,  and  not  to  bind  himself  or  act  on  his 
own  accoont,  he  will  not  be  held  perBonally  responsible,  how- 
ever inartificial  may  be  tho  language  naed  to  express  the 
intention.' 

And  ibis  rule  applies,  although  the  agency  was  not  dis- 
closed at  first,  if  it  is  disclosed  before  any  negotiations  or 
dealings  are  had  under  t^e  contract,  or  before  any  obliga- 
tions have  been  incurred  or  rights  acquired  by  the  third 
party.  Thus,  where  an  agent,  acting  as  the  owner  of  cer- 
tain land,  employed  a  brok^  to  find  a  purchaser  thereof, 
but  disclosed  his  agency  before  any  offer  to  purchase  was 
made,  and  ne^tiations  were  thereafter  had  with  the  prin- 
cipal, the  agent  was  not  liable  to  the  broker  for  his  com- 
mission.' 

g  085.  Prenunption  of  intention  to  bind  prineipal — ^Whete 
agent  plec^  his  own  credit, 
(a)  In  general. — Where  an  agent  contracts  on  behalf  of  a 
diacloaed  or  known  principal,  in  reference  to  matters  within 
the  scope  of  his  agency,  and  witiiin  tJie  scope  of  the  authority 
confeiTed  upon  him,  there  ia  always  a  legal  presumption  that 
he  intended  to  Wnd  his  principal  and  not  himself  personally, 
and  that  credit  is  extended  to  the  principal  and  not  to  the 
agent;  and  unless  credit  has  been  given  to  the  agent  ex- 
pressly or  exclusively,  and  it  was  clearly  his  intention  to 
assume  a  personal  responsibility,  and  this  is  shown  by  dear 
and  explicit  evidence,  the  agent  will  not  be  personally  lia- 
ble on  such  contract.'"     This  presumption,  however,  is  not 

etaorcb  (or  the  price  of  repairs  to  Its  building,  which  le  autweauently 
rauaed  tiy  It 

■  Kean  v.  Davis,  20  N.  J.  Law,  425. 

■  Brackenrldge  ■/.  Clarldge,  91  Tez.  G27 ;  ScotUeh-Amerlcan  Morts. 
Co.  T.  DavlB  (Tex.  Civ.  App.)  72  B.  W.  217. 

^•HlKKlns  V.  Senior,  8  Meee.  ft  W.  834;  Anderaoii  v.  Tlmberlake, 
114  Ala.  377,  62  Am.  St  Rep.  lOB;  Hall  v.  Crandall.  29  Gal.  667,  89 
Am.  Dee.  64;  Jobnaon  v.  Smith,  21  Conn.  627;  Baher  v.  Chamblee, 
4  G.  Oreoie  (Iowa)  428;  Key's  Ex'r  t.  Farnham,  6  Har.  ft  J.  (Hd.) 
418;   Steamship  Bulgarian  Co.  v.  Merchants'  Despatch  Tranap.  Co., 
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a  conclusive  one,  but  may  be  rebutted ;  and  if  it  ia  clearly 
shovn  that  the  agent  expressly  pledged  his  own  credit  on 
the  contract,  either  exclusively  or  in  addition  to  that  of 
hie  principal,  and  if  the  third  party,  knowing  of  the  prin- 
cipal, elects  to  give  credit  t«  the  agent,  the  latter  will  be 
personally  liable  to  the  extent  to  which  he  has  thus  pledged 
his  own  credit  or  it  has  been  given  him;*'  the  burden  of 
proof,  in  such  cases,  being  on  the  person  who  alleges  that 
credit  was  given  to  the  agent,  unless  the  agent  is  prima  facie 
bound  by  the  contract,  when  the  burden  of  proof  is  on  him 
to  show  that  the  principal  alone  was  bound.''     As  has  been 

13E  MasB.  421;  Michael  v.  Jonea,  84  Ho.  GTS;  Foster  T.  Peracb.  G8  N. 
Y.  400;  Meeker  v.  Claghorn,  44  N.  Y.  349;  St&nton  v.  Camp,  4  Barb. 
(N.  Y.)  274.  278;  Hall  t.  Lauderdale,  46  N.  T.  70.  74. 

Ae  was  said  In  Hall  v.  Lauderdale.  46  N.  Y.  70.  74;  "In  constru- 
ing oral  agreements  made  b7  aa  agent,  courts  give  eflect  to  tbe  real 
Intention  ol  the  parties,  unembarrassed  by  technical  rules  of  con- 
struction; and  when  the  act  is  within  the  authority,  the  presump- 
tion is,  that  the  agent  Intends  to  bind  the  principal,  and  not  him- 
self." 

»  Armstrong  v.  Stokes,  L.  R.  7  Q.  B.  598;  Anderson  t.  Timber- 
lake,  114  Ala.  377,  62  Am.  St  Rep.  106;  Bell  v.  Teagua,  8G  AU.  211; 
Johnson  v.  Smith,  21  Conn.  627;  Nixon  v.  Downey,  49  Iowa.  166; 
Ross  V.  McAnaw,  72  Ho.  App.  99;  Kelly  t.  Thney,  102  Uo.  622; 
Duraton  v.  Butterfleld.  66  Barh.  (N.  Y.)  603;  Rathbon  v.  Budlong. 
15  Johns.  (N-  Y.)  1;  Stone  v.  Wood,  7  Cow.  (N.  Y.)  4BS,  17  Am. 
Dec.  529;  Davis  v.  Burnett,  49  N.  0.  (4  Jones)  71.  67  Am.  Dee.  263; 
Strider  v.  Winch  *  P.  R.  Co..  21  Grat  (Va.)  440;  Hull  v.  Brown. 
85  Wis.  662;  and  see  cafies  cited  In  preceding  note  10.  Wilder  v. 
Cowles,  100  Mass.  487,  holding  that  an  express  warranty  that  a  note 
is  genuine,  made  by  the  agent  of  the  seller,  will  bind  the  aK«it  per- 
sonally It  tt  appears  that  such  was  the  intention.  The  fact  that 
an  agent,  in  signing  hla  principal's  name  to  a  note,  added  thereto 
a  middle  Initial,  which  made  the  name  Identical  with  his  own, 
does  not  Justify  a  legal  conclusion  that  the  payee  of  the  note  gave 
credit  to  the  agent  and  accepted  hU  Individual  nbte  as  evidence  of 
hie  personal  liability.  Clealand  v.  Walker,  11  Ala.  10G8,  46  Am. 
Dec.  238. 

li  Drake  v.  Flewellen,  33  Ala.  106;  Olllasple  v.  Wesson.  7  Port. 
(Ala.)  454,  SI  Am.  Dec.  716;  Anderson  v.  TImberlake,  114  Ala.  377, 
62  Am.  Bt  Rep.  105;  John  Spry  Lumber  Co.  v.  McMillan.  77  111.  App. 
280;  Pratt  v.  Beanpre.  13  Minn.  187;  Collins  t.  Allen.  12  Wend.  (N. 
T.)  366,  27  Am.  Dec.  180;  Meeker  v.  Claghom,  44  N.  Y.  349. 
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said:  "To  hold  an  agent  personally  liable  in  cases  in  which 
he  disclosefl  his  principal,  and  that  the  eervicee  to  be  ren- 
dered are  for  the  sole  benefit  of  the  principal,  and  the  con- 
tract is  within  the  scope  of  his  authority,  it  must  be  ehown 
that  the  credit  was  given  exclusively  to  the  agent,  and  that 
the  agent  was  informed  of  that  fact."'^  There  is  no  rule 
of  law  that  prevents  the  agent  from  pledging  his  own  credit 
if  he  so  desires,  although  he  was  authorized  to  bind  bis  prin- 
cipaL 

(b)  Where  agent  deacribei  himself  as  such. — This  doctrine 
applies,  even  though  the  agent  has  described  himself  in  the 
contract  as  an  agent.  The  mere  fact  that  a  person  has  the 
character  of  an  agent  does  not  prevent  him  from  becoming 
personally  hable  on  a  contract;  and  if  it  appears  from  the 
contract  that  he  has  pledged  his  own  credit  or  bound  him- 
self personally,  the  addition  to  his  name  of  such  words  as 
"agent,"  "president,"  "trustee,"  etc.,  will  be  considered  as 
mere  descriptio  personae.**  "The  rule  is,  that  when  words 
which  may  be  either  descriptive  of  the  person,  or  indica- 
tive of  the  character  in  which  a  person  contracts,  are  affixed 
to  the  name  of  a  contracting  party,  prima  facie,  they  are 
descriptive  of  the  person  only ;  but  the  fact  that  they  were 

»Humea  v.  Decatur  Land  Imp.  ft  Furaac«  Co.,  98  Ala.  461;  An- 
derson V.  Tlmberlake,  114  Ala.  377,  62  Am.  St.  Rep.  106. 

i*Appl«tDii  T.  Bluks,  5  East,  148;  Burrell  v.  Jones,  3  Barn,  ft  Aid. 
47;  Duvall  v.  Cnlg,  2  Wheat.  (U.  S.)  4S;  Orau  v.  McTlcker,  8  Blsfl. 
13,  Fed.  C«8.  No.  5.708;  Murpby  v.  Helnjrich,  G6  Cal.  71;  Andrews 
y.  Allen.  4  Har.  (Del.)  452;  Magruder  v.  Belt,  12  App.  D.  C.  Ul; 
atoble  T.  Dlllfl,  62  111.  432;  Hayea  y.  Matthewa,  63  Ind.  412.  30  Am. 
Rep.  226;  Prather  v.  Ross,  17  Ind.  496;  Miller  y.  Early,  22  Ky.  I^ 
H.  825,  58  S.  W.  789;  TiwieU  v.  Walker,  4  Mass.  585;  Slmonds  v. 
Heard,  23  Pick.  (Maae.)  120.  34  Am.  Dec.  41;  Detroit  y.  Jackson,  1 
Doug.  (Mlcb.)  106,  114;  Oyerton  y.  Stevena,  8  Mo.  622;  Morgan  y. 
Bergen,  3  Neb.  209;  Timken  v.  Tallmadge,  64  N.  J.  Law,  119;  Day- 
ton y.  Wame,  43  N.  j.  Law,  659;  Kean  v.  Davis,  20  N.  J.  Law,  426; 
Stone  y.  Wood,  7  Cow.  (N.  Y.)  453;  Towneend  y.  Hubbard,  4  Hill 
(N.  Y.)  861;  Whitehead  v.  Reddlck,  34  N.  C.  (12  Ired.)  96;  Fowie 
T.  Eerchner,  87  N.  C.  49;  Quigley  y.  De  Haas,  82  Pa.  267;  Matthews 
y.  JenUus.  80  Ta.  463.  And  see  ante.  }  331  et  seq.,  "Execution  OE 
Anthorlty"  for  a  further  dlBcuBsfon  of  the  addition  of  the  words 
"agent"  etc.,  to  inetrumenta  executed  by  an  agent. 
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not  intended  by  the  parties  as  deecriptive  of  the  person,  but 
were  uuderetood  as  detennining  the  character  in  which  the 
partj  contracted,  may  be  shown  by  extrinsic  evidence;  bnt 
the  burden  of  proof  reat*  upon  the  party  seeking  to  change 
the  prima  facie  character  of  the  contract.  And  when  a  party 
who  thus  seeks  to  change  the  prima  facie  character  of  the 
contract,  does  so  on  the  ground  of  agency  in  making  the  con- 
tract, the  fact  of  his  agency  must  be  established ;  for  if  he 
acted  as  agent  without  authority,  he  is  personally  liable."" 
Although  an  agent  is  duly  authorized,  and  although  he  mig^t 
avoid  personal  liability  by  acting  in  the  name  and  behalf  of 
hie  principal,  still,  if  by  the  terms  of  his  contract  he  binds 
himself  personally,  and  engages  expressly  in  his  own  name  to 
pay  or  perform  other  obligations,  he  is  responsible  though  he 
describes  himself  as  agent'* 

(o)  Intention  governs. — Whether  or  not  an  agent  has 
pledged  his  own  credit  or  bound  himself  personally  in  any 
particular  case  depends  upon  the  intention  of  the  parties 
as  determined  from  the  facts  and  circiunstances  surround- 
ing that  case.  If  the  contract  is  a  written  one,  it  is  ordina- 
rily a  question  of  law  to  be  determined  by  the  court,  but  if 
the  contract  is  oral,  it  is  a  question  of  fact  to  be  determined 
by  the  jury  from  all  the  facts  and  circumstances  attending 
the  transaction.^^  Thus,  if  a  known  agent  contracts  an  ac- 
count within  the  scope  of  his  authority,  the  fact  that  at  the 
beginning  of  the  transactions  he  directed  the  account  to  be 
charged  to  him  is  not  conclusive  that  he  intended  to  become 
sole  debtor  to  the  exclusion  of  all  liability  on  the  part  of 
his  principal,  nor  is  it  conclusive  of  the  fact  that  credit 
was  not  extended  to  the  principal.     These  questions  are 

i«  Pratt  T.  Beaupre,  13  Hlnn.  190.  / 

"Stmonds  v.  Heard,  23  Pfck.  (Mass.)  120,  34  Am.  Dec.  41. 
"  Whitney  v.  Wym&n,  101  U.  S.  392;  Anderson  t.  Tlmberlake,  114 
Ala.  377,  62  Am.  St.  Rep.  105;  Garrett  t.  Trabue,  82  Ala.  227;  Flem- 
ing T.  Hill,  62  Oa.  7B1;  Wleeler  v.  Reed,  36  111.  82;  Worthington  v. 
Cowlee,  112  MasB.  30;  Steamship  Bulgarian  Co.  v.  Merchants'  De- 
spatch Tranep.  Co.,  136  Mase.  421;  Hover  v.  Pitcher,  13  Mo.  191; 
Brown  v.  Rundlett,  IG  N.  H.  360;  Kean  r.  Davis.  20  N.  J.  Law,  42E; 
Maryland  Coal  Co.  v.  Edwards,  4  Hun  (N.  T.)  432;  Gobi)  v.  Knapp, 
71  N.  T.  348,  27  Am.  Rep.  61. 
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for  the  cODsideration  of  the  jury,  to  be  taken  in  connection 
with  all  the  circumfltances  attending  the  dealings  between 
the  parties  in  ascertaining  whether  ezclueive  credit  wae  ex- 
tended to  the  agent,  and  whether,  with  knowledge  of  that 
fact,  he  intended  to  BBsume  individual  responsibility.^"  And 
a  subsequent  promise  of  payment  of  such  account  by  Buch 
agent  would  not  render  him  liable  because  the  promise  is 
given  without  a  consideration.^'  Such  a  promise  made  at 
ihe  time  of  the  creation  of  the  accounts,  prima  facie,  would 
be  the  promise  of  the  principal,  not  involving  the  agent  in 
jieraonal  liability,  and,  in  an  action  to  charge  the  agent 
therewith,  evidence  of  such  promise  is  admissible  to  show 
whether  credit  was  extended  to  the  agent  solely,  and  whether 
it  was  his  intention  to  bind  himself  and  not  the  principal ; 
and  such  promise  is  a  circnmstance  attending  the  transac- 
tion between  the  parties,  not  to  be  disconnected  from  the 
other  facts  and  circumstances,  but  to  be  considered  by  the 
jury  in  connection  therewith.*" 

(d)  ninttratioiu. — That  the  person  who  acta  as  the  agent 
for  another  in  purdiasing  goods  may  make  himself  personally 
liable  IB  not  doubted,  but  this  arises  only  by  virtue  of  Bome 
special  agreement  or  special  circimistaiicea,  and  does  not  grow 
out  of  the  mere  fact  Uiat  one  orders  goods  for  the  use  of  an- 
other, who  is  made  known  to  the  seller  at  the  time.**  Thus, 
where  one  sells  goods  on  credit  to  the  agent  of  a  known  prin- 
cipal, the  legal  presumption  is  that  he  gave  credit  to  the 
principal,  and,  to  shift  the  responsibility  to  the  agent,  the 
proof  should  be  satisfactory  that  the  vendor  sold  upon  the 
credit  of  the  agent  alone.**  And  where,  in  such  case,  only 
the  personal  obligation  of  the  agent  is  taken  for  the  price  of 
the  property  sold,  the  prima  facie  presumption  arises  that  the 

11  AndOTBoa  V.  TImberlake,  114  Ala.  377,  6S  Am.  St.  Rep.  lOS. 

itAnderaon  v.  TImberlake,  114  Ala.  377,  62  Am.  St.  Rep.  106. 

n  Anderson  r.  TImberlake,  114  Ala.  377,  62  Am.  St.  Rep.  105. 

>i  Dnreton  v.  Butterfleld,  66  Barb.  (N.  Y.)  603. 

M  Whitney  v.  Wyman,  101  U.  B.  S92;  Dunton  v.  Chamberlain,  1 
ni.  App.  361;  John  Spry  Lumber  Co.  v.  HcMlUan.  77  111.  App.  2S0; 
Onest  T.  Burlington  Opera-Houee  Co.,  74  Iowa,  467;  Ferris  v.  Kilmer, 
48  N.  Y.  300:  Meeker  v.  Claghorn,  44  N.  Y.  849;  Foster  v.  Persch, 
«  N.  T.  400. 
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personal  credit  is  given  to  the  agent  alone.*'  But  entries  on 
the  books  of  the  vendor  charging  the  goods  to  the  agent,  though 
of  much  weight  upon  the  question,  are  not  conclusive  evidence 
that  the  credit  was  given  exclusively  to  him."  So  where  an 
agent  binds  himself  personally  to  pay,  he  will  be  liable,  al- 
though bis  principal  may  receive  the  consideration,  and  the 
agent's  want  of  interest  in  the  transaction,  except  as  agent,  be 
known  to  the  other  contracting  party."*  So  an  agent  will  be 
personally  liable,  where  he  indorses  for  his  principal,  without 
qualifying  his  signature,^"  although  it  is  known  to  the  pei^ 
son  taking  the  indorsed  paper  that  the  one  indorsing  was 
merely  an  agent'^  Where  one,  as  president  of  an  incor- 
porated company  having  authority  to  make  notes,  signed  a 
promissory  note  by  which  he  promised  to  pay,  it  waa  held 
that  he  was  liable  upon  the  personal  engagement  and  promise 
to  pay,  though  he  described  himself  as  president  of  such  com- 
pany. ** 

If,  as  has  been  seen  in  a  preceding  chapter,  the  third  party, 
having  knowledge  of  the  principal,  elects  to  give  exclusive 
credit  to  the  agent,  he  cannot  thereafter  hold  the  principal 
liable ;  though  it  would  be  oUierwise  if  he  had  no  knowledge 
of  the  principal." 

§  6S6.    Where  offent  nniutentionally  binds  himielf. 

An  agent  may  even  become  liable  on  a  contract,  contrary 
to  his  actual  intention.     As  has  been  seen,  the  intention  of 

uMerrall  v.  Wltberby,  120  Ala.  418,  74  Am.  St.  Rep.  39;  Paige 
V.  Stone,  10  Mete.  (Mosb.)  160.  43  Am.  Dec.  4S0;  Gates  v.  Brower, 
9  N.  Y.  205,  59  Am.  Dec.  530;  Coleman  v.  First  Nat  Bank,  63  N.  T. 
388. 

"  Poster  V.  PerBch.  68  N.  Y.  400;  Meeker  v.  Claehom,  *4  N.  Y,  849. 

wShordan  v.  Kyler,  ST  Ind.  3S,  44;  Crum  v.  Boyd,  9  Ind.  289; 
Abrens  v.  Cobb,  9  Humpb.  (Tenn.)  64S. 

KLeadbltter  v.  Farrow,  6  Maule  ft  S.  845;  Thomas  r.  Bishop,  2 
StraDge,  955;  HaaUngB  t.  Loverlng,  Z  Pick.  (Mass.)  214,  13  Am. 
Dec.  420. 

"  HastlngB  v.  LoverlnE,  2  Pick.  (Mass.)  214, 13  Am.  Dec.  420. 

3i  Barker  v.  Mechanic  F.  Ins.  Co.,  3  Wend.  {N.  T.)  94,  20  Am. 
Dec.  S64. 

"Miller  V.  Watt,  70  Qa.  385;  Stebn  v.  Fasnacht,  20  La.  Ann.  83; 
Jamea  v.  Bixby,  11  Mass.  34;  Hinsdale  v.  Partridge.  14  Vt.  647. 
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the  parties  ia  to  be  determined  from  the  terms  of  the  contract 
and  the  anrroonding  circumstanceB,  and  if  the  contract  shows 
a  clear  intention  to  bind  the  agent,  he  will  he  bound  thereby, 
notwithstanding  his  actual  intention  may  be  otherwise. 
Hence,  althongh  an  agent  enters  into  a  contract  with  the 
actual  intention  of  binding  his  principal  only,  if  his  word- 
ing of  the  contract  or  the  other  circuniBtanceB  of  the  case  are 
such  that  he  binds  himself,  he  will  be  personally  liable  there- 
on, notwithstanding  he  has  disclosed  his  principal.'"  And, 
in  such  cases,  parol  evidence  may  be  introduced  for  the  pur- 
pose of  showing  the  intention  of  the  parties,  provided  it  is 
not  contrary  to  the  terms  of  the  written  contract.  It  may 
be  introduced  for  the  purpose  of  showing  that  another  than 
the  agent  is  also  bound  by  the  contract,  but  not  for  the  pur- 
pose of  relieving  the  agent  from  his  liability  thereon." 

"It  is  clear  that,  if  the  agent  contracts  in  such  a  form  as  to 
make  himself  personally  responsible,  he  cannot  afterwards, 
whether  his  principal  were  or  were  not  known  at  the  time  of 
the  contract,  relieve  himself  from  that  responsibility.'"* 
Thus,  where  an  agent  enters  into  a  written  agreement  to  grant 
a  lease  of  certain  premises,  and  describes  himself  as  making  it 
on  behalf  of  the  principal,  but  in  a  subsequent  part  of  the 
agreement  it  is  provided  that  he  would  execute  the  lease,  the 
agent  ia  personally  liable  for  a  breach  of  the  agreement** 
So,  even  where  he  discloses  the  name  of  his  principal,  if  he 
signs  a  written  contract  in  his  own  name  merely,  which  con- 
tract does  not  upon  its  face  show  that  he  was  acting  as  the 

M  Norton  v.  Herron,  1  Car.  ft  P.  648;  Bell  v.  Teagu«,  85  Ala.  211; 
HcAlexander  v.  Lae,  3  A.  K.  Marsh.  (K7.)  483;  Taber  t.  Cannon, 
8  Mete.  (Mass.)  456,  461;  SlmoDds  y.  Heard,  23  Pick.  (Mase.)  120, 
34  Am.  Dec.  41;  Garland  v.  Stewart,  31  Miss.  314;  Brown  t.  Rund- 
lett,  16  N.  H.  360;  Savaee  v.  Rlx,  9  N.  H.  263;  Mills  t.  Hunt.  29 
Wend.  (N.  Y.)  481;  Meyer  v.  Barker,  6  Bin.  (Pa.)  228;  Ahrens  v. 
Cobb,  9  Humph.  (Tenn.)  648. 

>i  Ferris  v.  Thaw,  72  Mo.  450;  Cream  City  Class  Co.  v.  Frledland- 
er.  84  Wis.  53,  36  Am.  St.  Rep.  896.    Bee  ante,  g  339. 
'  "  Jones  V.  Llttledale,  6  Adol.  ft  B.  486. 

«*  Norton  v.  Herron.  I  Car.  ft  P.  648;  Tanner  v.  Christian,  4  El. 
*  BI.  691. 
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agent  of  another,  or  in  an  official  capacity  in  behalf  of  the 
government,  he  will  he  personally  bound  thereby.'* 

§  567.    Where  neither  prinoipal  nor  a^nt  li  bonnd. 

There  may  be  cases  in  which  neither  the  principal  nor 
the  agent  is  bonnd  by  the  contract,  although  it  was  entered 
into  by  the  agent  with  authority  and  with  an  intention  of 
binding  the  principal.  This  happens  where  an  agent,  in  at- 
tempting to  enter  into  a  contract  for  his  principal,  enters  into 
one  which  the  latter  is  not  authorized  to  make,  or  does  not 
nae  apt  words  to  charge  his  principal,  nor  are  the  terms  of 
the  contract  sufficient  to  charge  him  personally.  "In  order 
to  bind  the  principal  upon  the  instrument,  there  must  be  apt 
words  to  charge  him;  and,  in  like  manner,  if  the  principal 
is  not  bound  by  the  instrument,  the  agent  will  not  be  bonnd 
thereby,  unless  it  contains  apt  words  to  charge  him.""  In 
such  eases  the  agent  is  clearly  not  liable  on  the  contract,  nor 
is  he  liable  upon  a  warranty  of  authority  because  he  has  suf- 
ficient authority  to  enter  into  the  contract;  nor  would  he  be 
liaUe  upon  a  warranty  of  sufficiency  of  form  of  contract,  un- 
less he  had  expressly  warranted  its  sufficiency,  for  such  a 
warranty  can  hardly  be  implied.  This  works  no  hardship 
on  the  third  party  because  he  is  also  in  fault  by  not  seeing  to 
it  that  the  contract  is  executed  in  a  form  sufficient  to  bind 
the  party  intended  to  be  bound.  Of  course  if  the  third  party 
acting  in  good  faith  is  induced  to  enter  into  the  contract  by 
some  fraud  on  the  part  of  the  agent,  although  the  contract 
itself  cannot  be  enforced  against  the  principal  or  agent,  the 
latter  may  be  held  liable  for  the  f raud.'" 

The  fact  that  the  principal  was  unauthoris^  to  enter  into 
the  contract  does  not  render  the  agent  liable,  if  the  contract 
does  not  otherwise  bind  him.  There  is  no  implied  warranty 
by  an  agent  that  his  principal  has  authority  to  make  a  con- 
tract signed  by  the  agent,  and  the  agent  acting  within  the 
scope  of  his  authority  is  not  answerable  upon  such  a  contract 

■•HlIlB  V.  Hunt,  20  "Wend.  (N.  T.)  431;  Wbeeler  v.  Reed,  86  III. 
SI.  90. 
IB  Story,  Ag.  t  2T4b;   Stetson  v.  Patten,  2  Me.  S58,  11  Am.  Dec. 
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where  his  principal  is  not  bound  by  it'^  Thus,  although  a 
national  bank  is  not  bound  hj  an  unauthorized  contract  of 
guaranty,  an  agent  of  the  bank,  making  such  a  contract  with- 
in the  scope  of  hie  authority  on  behalf  of  the  hank,  cannot  he 
held  personally  liable  thereon  unless  an  intention  to  be  so 
bound  clearly  appears.** 

§  S68.    Liability  of  agent  on  oontraot  in  hit  own  name— 
Agtney  nndiaolowd. 

(a)  In  general. — It  has  been  seen  in  a  preceding  chapter 
that  where  an  agent  enters  into  a  contract  in  hie  own  name  for 
an  undisclosed  principal,  the  third  party  has  a  right,  upon  the 
discovery  of  the  principal,  to  hold  the  principal  personally 
liable  on  the  contracts  ;^'  tut  this  is  a  matter  of  election  on  hia 
part  and  if  he  so  desires  he  may  hold  the  agent  personally.  It 
is;  a  well  settled  rule,  therefore,  that  where  an  agent  conceals 
the  fact  of  his  agency  and  enters  into  a  contract  in  his  own 
name  as  the  ostensible  principal,  he  may  be  treated  as  the 
principal  by  the  party  with  whom  he  deals,  and  may  be  held 
liable  on  the  contract  to  the  same  extent  as  if  he  were  in  fact 
the  principal  in  interest.*"     The  agent  may  be  held  responsi- 

n  Thilmanr  t.  Iowa  Paper  Bag  Co.,  108  Iowa,  857,  76  Am.  St  Rep. 
25S. 

MTlillmany  v.  lova  Paper  Bag  Co.,  108  Iowa,  867,  76  Am.  St  Rep. 
869.  And  Me  Knickerbocker  t.  Wilcox,  88  Mtcb.  200,  21  Am.  St. 
Rep.  695. 

»  Ante,  1  467. 

tognglaiut:  Rabone  t.  WUllamB,  7  Term  R.  860;  Simon  t.  Mo- 
tlvoB,  3  Burrow,  1922. 

Vnited  Btatei:    Ta  Seng  Co.  t.  Corbitt  9  Fed.  423. 

Atabama:  Brent  v.  Hlller,  81  Ala.  SOS;  Wood  v.  Brewer,  7S  Ala. 
259. 

California:    Murphy  t.  Helmrlcli,  66  Cal.  69. 

Colorado:    Hackey  y.  Brlggi,  16  Colo.  143. 

Connecticut:    Pierce  v.  Johnson,  84  Conn.  274. 

Delaware:    Sharp  ▼.  Swayne,  1  Pen.  210. 

aeorgia:    Oerrard  v.  Moody,  48  Q&.  96. 

IIHmoU;  Wbeeler  v.  Reed,  36  111.  81;  Blckford  t.  First  Nat  Bank, 
4Z  III.  288,  89  Am.  Dec.  486;  John  Spry  Lumber  Co.  v.  McHtUan, 
77  III.  App.  280;  Trench  t.  Hardin  County  Canning  Co.,  67  111.  App. 
269,  afflnned  In  168  Hi.  135. 

IndUma:    Merrill  t.  Wilson,  6  Ind.  426. 


Digitized  byGoOgIc 


1230  UABILITT,   AQENT   TO    THIBD   PKRSON.        S  S68a 

ble  in  each  case  for  all  liabilities,  express  or  implied,  arising 
out  of  the  contract,  to  the  same  extent  as  if  he  were  the  real 
principaL^'  Thus,  where  an  agent  makes  a  contract  for  the 
Bale  of  goods,  without  disclosing  his  principal,  he  is  personally 
liable  for  whaterer  obligation  may  arise  out  of  the  contract. 
The  porchaser  may,  in  such  case,  rely  upon  the  responsibility 

lotea:  Nixon  t.  Downer,  4B  Ion,  166;  ThompsoiL  t.  People's 
BldE.,  L.  ft  I.  Co.,  114  lowK.  481:  FriU  T.  Kennedr.  »  N.  W.  603. 

f  efitHcfey:  Jones  t.  Jolinson,  86  Kr.  680;  Tatt  v.  Brown.  G  Utt 
2,  IG  Am.  Dec  3t. 

LMMmm:    Wttaoff  t.  Byrne,  20  La.  Ann.  368. 

Jrarytefid;    York  Connty  Bank  t.  Stein.  24  Hd.  447. 

MattochuMtU:  Brl^i&in  t.  Berrlck,  ITS  Haas.  460;  BarUett  v. 
Raymond,  139  Uasa  276;  Welch  v.  Goodwin,  lis  Hub.  71.  26  Am. 
Bep.  24. 

Michiaan:  HltcbeU  r.  Beck.  88  Hleh.  342;  Lewis  t.  Weldenltfd. 
114  Mich.  G81. 

MinnetQta:  Pratt  v.  Beanpre,  13  Minn.  186;  Amana  t.  Campbell. 
10  Minn.  498,  68  Am.  St  Rep.  G47. 

MiuovTi:  HcClellan  t.  Parker,  27  Mo.  162;  Porter  t.  H6tt11I.  188 
Ho.  G66. 

-NebrMTta:  Bridges  t.  Bldwell,  20  Neb.  186;  Jackson  T.  HcNatt. 
93  N.  W.  426. 

Hev)  Bampthire:    Batchelder  t.  Ubbey,  66  N.  B.  176. 

Hevi  Tork:  ArgerslnEer  v.  Macnaashton,  114  N.  Y.  685,  11  Am. 
St.  Rep.  687;  Hllla  v.  Hunt.  20  Wend.  431;  Cobb  v.  Knapp.  71  N.  Y. 
348,  27  Am.  Rep.  61;  McComb  y.  Wright,  4  Johns.  Ch.  669. 

Ohio:    Lee  v.  Pnitemal  Mut.  Ins.  Co.,  1  Handy,  817. 

PeniwvlDanla;    Beymer  t.  Bonsall,  79  Fa.  298. 

Bouth  Carolina:  Darenport  r.  Riley,  2  HcCord,  198;  Conyers  t. 
Magrath,  4  McCord,  382. 

Bouth  Dakota:    Lindsay  t.  Fettlgrew,  6  S.  D.  GOO,  608. 

Texat:  Johnson  v.  Armstrong,  83  Tex.  826,  29  Am.  St.  Bep.  648; 
Sydnor  v.  Hurd.  S  Tex.  98;  Williams  v.  Leon  ft  H.  Blom  Land  Co. 
(Tex.  Ctv.  App.)  GG  S.  W.  374. 

Vermont:  Royce  t.  Allen.  28  VL  234;  Baldwin  T.  Leonard,  89 
Tt.  260.  94  Am.  Dec.  324;  Button  t.  WInslow,  63  Vt.  480. 

Wett  Tirffinia:    Poole  v.  Rice,  9  W.  Va.  73. 

«i  Wheeler  ▼.  Reed.  36  111.  81;  Scaling  t.  Knollln,  94  111.  App.  443; 
Welch  T.  Ooodwla,  123  Mass.  71,  26  Am.  Rep.  21;  Amans  t.  Camp- 
bell, 70  Minn.  493,  6S  Am.  St  Rep.  647;  Argerslnger  y.  Hacnao^- 
ton,  114  N.  Y.  639,  11  Am.  St  Rep.  687;  Royce  t.  Allen,  38  Vt  284; 
and  see  cases  cited  In  preceding  note  40. 
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of  the  person  with  whom  he  deals  for  the  performance  of  the 
contract,  and  is  not  required  to  look  elsewhere  to  obtain  it.*^ 
And  if  the  goods  have  been  sold  with  a  warrantj,  the  pur- 
chaser is  not  bound  to  return  them  upon  discovery  by  him  of 
the  breach  of  warranty ;  but  he  may  retain  them  and  seek  bis 
remedy  against  the  agent  upon  the  breach  of  the  warranty; 
and  the  fact  that  the  agent  was  selling  for  another  to  whom 
he  was  required  to  account  for  the  proceeds  of  sale  does  not 
affect  this  right  of  the  purchaser,  where  the  latter,  soon  after 
the  sale,  advises  the  agent  of  his  claim  for  damages  for  the 
breach.*'  And  if  the  agent  in  an  action  upon  an  alleged 
warranty  sets  up  in  defense,  to  avoid  personal  liability,  the 
fact  that  he  was  acting  as  an  agent  in  making  the  warranty, 
the  burden  of  proof  is  on  him  to  show  that  he  had  authority 
to  bind  his  principal.** 

<b)  Where  agent  de&li  with  a  partnership. — Whether  an 
agent  sufficiently  discloses  his  agency  to  a  partnership,  in 
order  to  escape  personal  liability,  depends  upon  whether 
he  discloses  such  fact  to  the  partner  with  whom  he  is  deal- 
ing, or  to  another  partner  in  the  course  of  the  transaction. 
Thus,  mere  knowledge  by  one  partner  of  the  defendant's 
agency,  in  making  a  purchase,  not  acquired  in  the  course 
of  partnership  busineaa,  doee  not  amount  to  constructive 
notice  of  that  fact  to  the  firm;  and  where  such  partner  has 
no  part  in  making  a  sale  to  the  agent,  and  the  sale  to  him 
is  made  by  another  partner  without  knowledge  of  the  agency, 
the  agent  will  be  personally  liable.  But  it  will  be  other- 
wise where  the  transaction  is  commenced  with  a  partner  lo 
whom  the  agency  is  disclosed,  and  completed  with  another 
partner  to  whom  it  is  not  disclosed.*" 

(e)  Dnty  to  diaolote  agency.— This  rule  is  clearly  a  just 
one  and  works  no  hardship  upon  the  agent,  because  he  has 

«i  Argeralnger  v.  MacnangbtOD,  114  N.  T.  635.  11  Am.  St.  Rep.  6ST. 

^■Argeralnger  t.  MacDangbton,  114  N.  Y.  53E,  11  Am.  St.  Rep. 
687;  BlBkeman  v.  Uackair.  1  Hilt.  (N.  T.)  266.  And  In  such  case 
tlie  principal  need  not  be  Joined  as  a  defendant  wltb  his  agent. 
Ash  v.  Beck  (Tex.  Civ.  App.)  68  S.  W.  E3. 

MWbeeler  T.  Reed,  36  111.  81. 

«  Baldvln  v.  Leonard,  39  Vt  260,  94  Am.  Dec.  324. 
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it  in  his  power,  if  he  desires  to  eecBpe  personal  liability,  to 
do  80  by  disclosing  his  principal  and  contracting  in  his  pame. 
And  the  duty  is  upon  the  agent,  if  he  would  avoid  personal 
liability,  to  disclose  his  agency,  and  not  upon  others  to  die- 
cover  it,  and  if  he  fails  so  to  do,  and  deals  with  persons  un- 
aware of  his  agency,  he  must  answer  personally  for  the  lia- 
bilities he  contracts  ;**  and  if  be  does  not  make  such  a  dis- 
closure  the  presumption  is  that  he  intended  to  bind  himself 
personally.*^  Upon  such  diecloeure,  the  party  dealing  with 
the  agent  may  or  may  not,  as  he  pleases,  enter  into  a  con- 
tract upon  the  responsibility  of  the  named  principal ;  but  to 
permit  an  agent  to  turn  over  to  his  customer  an  undisclosed, 
and  to  the  latter  unknown,  principal,  might  have  the  effect 
to  deny  to  the  customer  the  benefit  of  any  available  or 
responsible  means  of  remedy  or  relief  founded  upon  the 
contract^.**  Tims,  where  a  person  requests  another  to  per- 
form services,  the  presumption  is  that  he  is  bound  to  pay 
for  them  himself,  and  if  he  would  obligate  any  one  else  he 
mtist  clearly  indicate  by  apt  words  or  by  other  means  that 
the  services  are  to  be  rendered  not  for  himself  but  for  an- 
other, whom  the  party  employed  accepts  as  a  debtor.** 

(d)  Coatraot  mut  bind  the  agent. — This  rule  does  not  ap- 
ply, however,  unless  the  agent  expressly  binds  himself,  where 
the  party  dealing  with  him  has  knowledge  of  the  agency  or 
of  circumstances  which,  if  inquired  into,  would  have  dis- 
closed the  principal."*  Thus,  where  an  agent,  without  ex- 
pressly binding  himself,  requests  an  architect  to  prepare 
plans  and  specifications  for  a  collie  building,  the  latter 
being  aware  of  circumstances  which,  if  inquired  into,  would 
have  developed  a  responsible  principal,  such  agent  will  not 

"Baldwin  v.  Leonard,  39  Vt  260.  94  Am.  Dec,  324;  Blckford  t. 
First  Nat  Bank,  42  111.  238,  89  Am.  Dec.  436;  Argeralnger  v.  Mac- 
naughton,  114  N.  T.  535,  11  Am.  St.  Rep.  687;  Kaln  v.  Humee,  fi 
Sn«ed  (Tenn.)  610. 

*'Eayniond  v.  Crown  ft  E.  Mills,  2  Mete,  (Maae.)  319;  Cobb  v, 
Knapp,  Tl  N.  Y.  349,  27  Am.  Rep.  51. 

*»  Argerslnger  v.  Mscnaughton,  114  N.  T.  535,  11  Am.  St.  Rep. 
687. 

MDuIon  T.  Camp,  28  Misc.  (N.  Y.)  548. 

"Sharp  T.  Swame,  1  Penn.  (Del.)  210. 
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be  personally  bound  for  services  rendered  in  the  prepara- 
tion of  such  plans  and  specifications."*  So  the  failure  of 
an  agent  expresalj  to  discloae  his  agency  does  not  make  hiin 
personally  liable  upon  a  contract  made  by  him,  where  the 
other  party  thereto  knew  that  he  was  dealing  with  the 
principal,  and  had  had  prior  dealings  of  a  similar  nature 
with  the  principal,*' 

(e)  Special  agenti. — Since  an  agent's  liability  in  such  cases 
is  in  its  character  primary,  an  agent  to  whom  credit  is 
given  personally  cannot  be  relieved  therefrom  by  reason  of 
the  fact  that  he  generally  acts  as  agent  for  disclosed  prin- 
cipals in  other  transactions,  as  where  he  is  known  to  be  a 
commission  merchant,  auctioneer,  or  other  professional 
a^nt,^"  though  it  has  been  held  that  where  a  person  in  his 
dealings  with  another  as  to  similar  matters  has  always  dealt 
as  an  agent  of  others,  it  is  necessary,  in  order  to  charge  him 
with  liability  for  the  transaction  in  question,  to  show  acts 
or  statements  by  him  from  which  an  inference  could  be 
drawn  that  he  was  dealing  otherwise  than  formerly,  or  that 
he  interposed  his  personal  liability."*  Thus,  a  factor  who 
sells  oil  with  a  warranty  of  quality,  without  designating  him- 
self as  agent,  is  personally  liable  on  the  warranty,  althou^ 
the  vendee  was  informed  before  action  brought  that  the  fac- 
tor was  not  acting  for  himself.^'  So  an  auctioneer  acting 
as  the  agent  of  another  in  the  sale  of  property  is  personally 
responsible  as  vendor,  unless  at  the  time  of  the  sale  he  dis- 
closes the  name  of  his  principal ;  his  general  employment  as 
auctioneer  is  not  per  se  notice  that  he  acts  as  agent."* 

n  Jolmson  V.  Armstrong,  S3  Tex.  326.  29  Am.  SL  Rep.  64S. 

•a  Forrest  t.  McCarthy,  30  Mlac.  (N.  T.)  12G. 

MWood  T.  Brever,  73  Ala.  S69;  Brent  y.  HlUer,  81  A1&.  309; 
Wbeeler  t.  Reed,  36  111.  SI,  90;  Haattnsa  v.  Levering,  S  Pick.  (Mass.) 
214,  13  Am.  Dec.  420;  Hills  v.  Hunt,  20  Wend.  (N.  Y.)  431.  The 
mere  fact  that  a  person  Is  an  auctioneer  1b  not  sufficient  notice  to 
pnrcbasera  ttaat  be  la  not  aelllng  his  own  goods.  Scaling  v.  Knol- 
Iln,  ft4  111.  App.  443. 

M  FUk  T.  Wolfsobn,  7  Misc.  313,  GT  N.  Y.  State  Rep.  663. 

>■  HaattngB  v.  Loverlng.  2  Pick.  (Mass,)  214,  18  Am.  Dec.  420. 

••Mills  v.  Hnnt,  20  Wend.  (N.  Y.)  481;  Schell  v.  Stephens,  60 
Mo.  37E. 

C.  A  S.— 78. 
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(f)  Xere  commencement  of  action  against  principal  ii  not 
an  election  to  hold  Mm. — Although  the  third  party  has  a  ri^t 
to  elect  whether  he  will  hold  the  agent  or  the  principal  re- 
sponsible, a  subsequent  disclosure  of  the  principal,  and  the 
commencement  of  an  action  against  him,  are  not  conclusive 
.  of  an  election  to  hold  him  only  responsible,  and  does  not  bar 
a  subsequent  action  against  the  agent."'  Neither  the  agent 
nor  principal  in  such  a  case  would  be  discharged  short  of 
satisfaction.  The  fact  of  commencing  the  action  and  the 
statements  in  the  complaint  are  proper  for  the  jury  upon 
the  contested  fact,  but  they  do  not  operate  aa  a  l^al  dis- 
chai:ge.** 

§  fi69.  On  contracts  in  his  own  name  where  he  diioloses  the 
agency  but  conceals  the  name  of  his  principal, 
(a)  In  general. — The  rule  discussed  in  the  preceding  sec- 
tion also  applies  to  cases  where  the  agent  enters  into  a  con- 
tract in  his  own  name  for  his  principal,  and  discloses  the 
fact  of  the  agency  but  does  not  reveal  his  principal's  name. 
The  fact  that  the  agent  discloses  the  circumstance  that  he  is 
acting  as  an  agent  for  another  does  not  relieve  him  from 
liability  if  ho  does  not  disclose  who  that  other  is;  in  such 
eases,  if  the  terras  of  the  contract  are  sufficient  to  bind  him, 
the  agent  will  generally  be  treated  as  the  principal,  and  be 
held  personally  liable  on  the  contract,  to  the  same  extent  as 
if  he  were  the  real  instead  of  the  oetenHible  principal,  unless 
it  clearly  appears  that  the  intention  v-;^3  to  contract  as  agent 
only,  and  that  the  other  party  so  understood ;"'  thou^  he 

"RaymoDd  v.  Crown  &  B.  Mills,  2  Mete.  (Maea.)  319;  Curtis 
V.  WllUamsOD,  L.  R.  10  Q.  B.  57;  Cobb  t.  Knapp,  71  N.  T.  318,  ST 
Am.  RbP.  B1;  Tew  v.  WoKsohn,  77  App.  DIv.  <N.  Y.)  454. 

escobb  T.  Knapp,  71  N.  Y.  348,  27  Am.  Rep.  61;  Beymer  t.  Boa- 
Ball,  79  Pa.  S98. 

■»Kelner  t.  Baxter,  L.  R.  S  C.  P.  174;  ThomBon  t,  Davenport,  9 
Barn,  ft  C.  78;  Ye  Seng  Co.  t.  Corbltt.  9  Fed.  423;  Neeley  v.  State, 
60  Ark.  se,  46  Am.  BL  Rep.  148;  Sealing  v.  KnoUln,  94  111.  App. 
443;  Macdonald  v.  Bond,  195  111.  122;  Lull  v.  AQHmosa  Nat  Bank, 
110  Iowa,  GST;  Pugb  v.  Moore,  44  La.  Ann.  209;  Welcb  t.  Good- 
win, 123  MaBfl.  77,  25  Am.  Rep.  24;  Wlnsor  v.  Griggs,  6  Cueb.  (Mass.) 
210;  Lewis  T.  Wetdenfeld,  114  Mtch.  581;  Pratt  v.  Beaupre,  13  Minn. 
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afterwards  discloaes  the  principara  name.**  If  the  agent 
acts  OB  behalf  of  himself  and  bis  undisclosed  principal,  both 
are  liable  on  the  contract.^^ 

(b)  Biscloflnie. — The  disclosure  of  an  agency  is  not  com- 
pletely made  imless  it  embraces  the  name  of  the  principal, 
or  so  diacloBes  him  as  to  enable  the  opposite  party  to  have 
recourse  to  him  in  case  the  agent  had  authority  to  bind  him. 
Without  this,  the  party  dealing  with  the  agent  may  undei^ 
stand  that  he  intended  to  give  his  personal  liability  and  re- 
sponsibility in  support  of  the  contract  and  for  its  perform- 
ance." It  is  not  enough  that  the  information  gives  the  per- 
son dealing  with  the  agent  tha  means  of  ascertaining  the 
name  of  the  principal,  but  he  must  have  actual  knowledge 
or  the  agent  will  be  bound.*'     A  statement  that  the  premises 

187;  Brown  v.  Amea,  E9  Minn.  4TS;  Dockarty  t.  TlllotBOD,  84  Neb. 
432;  ArgerBinger  v.  Macnaaghton,  114  N.  Y.  539,  11  Am.  St  Rep. 
687;  Cobb  v.  Knapp.  71  N.  T.  348.  27  Am.  Rep.  61;  HcClure  v.  Cen- 
tral Tnist  Co.,  165  N.  Y.  108;  Good  v.  Rumsey,  50  App.  Dlv.  (N. 
Y.)  280;  Nlcbolfl  T.  Well,  30  Misc.  (N.  Y.)  441;  Forney  v.  Shlpp, 
49  N.  C.  (4  Jones)  527;  Heyer  v.  Barker,  6  Bin.  (Pa.)  228;  Long 
T.  HcKlBslctc,  60  8.  C.  218;  Jobneon  v.  Armstrong,  S3  Tex.  825, 
29  Am.  St.  Rep.  648. 

A  Statute  providing  tbat  where  one  transacts  buBlnem  as  a  trader 
with  the  addition  of  the  word  "agent,"  and  falls  to  dlacloae  the 
name  of  hie  principal  or  iwrtner,  all  the  property  acquired  or  used 
In  ench  business  shall,  as  against  his  creditors,  be  liable  for  his 
debts,  unless  he  be  a  licensed  auctioneer  or  commission  merchant, 
applies  to  one  who  carries  on  a  general  mercantile  basfness.  Mor- 
ris r.  Glirton  Forge  Qrocery  Co.,  4S  W.  Va.  197,  constnitng  Code, 
c.  100,  S  13;  Hoge  v.  Turner,  96  Va.  624,  holding  that  the  provletons 
of  i  2877  of  the  Code  relating  to  doing  buslnesa  as  a  trader,  with 
the  addition  of  the  words  "factor,"  "agent,"  etc.,  without  disclos- 
ing the  name  of  the  principal,  apply  without  regard  to  knowledge 
by  the  creditor  of  the  principal,  If  principal  there  be. 

••Lull  V.  AnamOBS  Nat.  Bank,  110  Iowa,  637;  Nelson  t.  Andrews, 
19  Hlsc.   (N.  Y.)  623;  Whiting  v.  Saunders.  23  Misc.  (N.  T.)  332. 

H  Lull  T.  AnamoBa  Nat.  Bank,  110  Iowa,  537. 

■1  Argersinger  t.  Macnaughton,  114  N.  Y.  536,  11  Am.  St  Rep. 
687;  Waddell  v.  Mordecal,  3  Hill  (8.  C.)  22.  "It  Is  not  enough 
merely  to  give  notice  of  the  tact  tbst  he  is  acting  as  agent;  he 
must  also  disclose  who  his  principal  is."  Brown  v.  Ames,  59  Ulnn. 
482. 

M  Nelson  v.  Andrews,  19  Misc.  (N.  Y.)  623. 
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in  question  belonged  to  a  certain  "estate"  is  not  a  disclosure 
of  the  name  of  the  principal  which  will  relieve  an  agent  of 
liability."*  As  has  been  said:  "The  rule  is  no  less  salu- 
tary than  reasonable  that  an  agent  may  be  treated  as  the 
party  to  the  contract  made  by  him  in  his  own  name,  unless 
he  adviseB  the  other  party  to  it  of  the  name  of  the  principal 
whom  he  assumes  to  represent  in  making  it  where  that  is 
unknown  to  such  party."*"  "The  mere  fact  of  a  person  pro- 
fessing to  sign  a  contract  for  or  on  behalf  or  as  agent  for 
another  will  not  per  se  prevent  responsibility  as  a  contracting 
party  attaching  upon  the  former""  But  it  is  not  neceeeary 
that  the  agent  nhould  name  every  one  of  a  class  or  company  of 
his  principals,  who  are  usually  designated  by  some  brief  de- 
scriptive term,  at  least  until  he  is  called  on  for  a  more  pre- 
cise specification.*' 

(c)  KeasoB  for  rule.— The  reason  for  this  rule  is  that  the 
party  dealing  with  the  agent  may  have  the  means  of  deter- 
mining the  responsibility  of  the  principal  for  liabilitiea  which 
may  grow  out  of  the  transactions.  A  man  has  a  right  to 
the  character,  credit,  and  substance  of  the  person  with  whom 
be  contracts ;  and  if  he  enters  into  a  contract  with  an  agent, 
who  does  not  disclose  his  principal's  name,  the  presumption 
is  that  he  is  invited  to  give  credit  to  the  agent'*  Thus, 
where  an  agent  sells  commercial  paper  for  another,  in  order 
to  relieve  himself  from  personal  liability,  he  should  disclose 
not  only  the  fact  of  his  agency,  but  also  the  name  of  his 
principal."  So,  where  a  vendor  or  purchaser  of  goods  deals 
in  his  own  name,  without  disclosing  the  name  of  his  prin- 
cipal, he  is  piTsonally  bound  by  the  contract;  and  it  makes 
no  difiFerence  that  he  is  known  to  the  other  party  to  be  an 

•*  Nelson  v.  Andrews,  19  Misc.  (N.  T.)  623. 

» Argeralnger  v.  Hacnaughton,  114  N.  T.  535.  11  Am.  St.  Rep. 
687. 

««Kelner  v.  Barter,  L.  R.  2  C.  P.  180. 

"'Waddell  v.  Mordecal,  3  Hill  (S.  C.)  22. 

"Neele;  v.  State,  GO  Ark.  66,  46  Am.  St.  Rep.  148;  Rendell  v. 
Harrlman,  76  Me.  497.  46  Am.  Rep.  421;  Sonhegan  Nat  Bank  v. 
Boardman,  46  Minn.  293;  Caaco  Nat.  Bank  v.  Clark,  139  N.  Y.  307, 
36  Am.  8t.  Rep.  705;  end  other  cases  cited  In  notes   supra. 

■•Brown  t.  Ames,  69  Minn.  476. 
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auctioneer  or  broker,  who  13  usually  employed  in  selling 
property  as  the  agent  of  others.'"*  So  if  one  signs  a  submis- 
sion to  arbitration  as  agent  without  disclosing  the  name  of  bis 
principal,  the  principal  being  unknown  to  the  other  party, 
such  agent  is  personally  bound  by  the  submission.^'  80 
where  an  agent  bids  off  land  at  an  execution  sale,  as  agent, 
but  refuses  to  disclose  the  name  of  his  principal,  he  is  per- 
sonally liable  for  the  amount  of  the  bid,  and  the  fact  that  he 
discloses  his  principal  long  after  the  bid  was  entered  in  the 
sheriff's  book  of  sales  does  not  relieve  him.^' 

<d)  Application. — ^It  has  been  held  that  this  rule,  in  cases 
where  the  agency  but  not  the  name  of  the  principal  is  dis- 
closed, applies  primarily  to  certain  classes  of  agents,  as  auc- 
tioneers and  factors,  and  that  it  does  not  apply  to  other  agents 
except  where  evidence  of  a  usage  of  trade  is  admissible  to 
bind  the  agent  personally.'"  Thus,  this  rule  has  been  held 
to  apply  where  a  contract  is  made  with  an  auctioneer  for  the 
purchase  of  goods  at  a  public  sale,  and  no  disclosure  is  made 
of  the  principal  on  whose  behalf  the  goods  are  sold;''*  or 
where  an  agent,  at  the  time  of  the  purchase  of  goods,  acknowl- 
edges thtat  he  is  purchasing  for  another  person,  but  does  not 
then  name  him ;'"'  or  where  an  agent  signs  a  charter  party 
expressly  "as  agent  for  principals,"  without  disclosing  the 
^principals,'* 

mWbeeler  t.  R«ed,  36  111.  81;  Scaling  v.  Knollln,  94  111.  App. 
443. 

iiHacdonald  t.  Bond,  196  III.  122;  Wlnsor  t.  Qriggs,  G  Cnah. 
(Mass.)  210. 

"Long  V.  McKlsBlck,  60  S.  C.  318.  And  see  Lnll  y.  Anamosa 
Nat.  Bank,  110  Iowa,  637. 

"Wbarton,  Ag-  t  602;  Imperial  Bank  t.  London  A  St.  K.  Docks 
Co.,  S  Ch.  Dlv.  195;  Hutchinson  t.  Tathara,  L.  R.  8  C.  P.  482; 
Dale  T.  Humfrer,  EJl.  Bl.  ft  El.  1004;  Fleet  v.  Murton,  L.  R.  T  Q. 
B.  126. 

TfJonee  v.  Llttledale,  3  Adol.  Jb  K  486;  Hanson  t.  Roberdean, 
I  Peake,  163. 

M  Thomson  V.  Davenport,  9  Bam.  ft  C.  78. 

1*  Hutckinaon  t.  Tatham,  L.  R.  8  C.  P.  482. 
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§  fi70.    AdmiBtion  of  parol  eridenoe. 

Where  an  agent  contracts  in  writing  in  hie  own  name,  for 
an  imdisclosed  or  unnamed  principal,  parol  evidence,  as  has 
been  seen  in  the  former  chapter,  may  be  admitted  for  the 
purpose  of  charging  the  principal,  when  discovered,  on  the 
written  contract  as  an  additional  party  thereto,  or  in  other 
words,  for  the  purpose  of  showing  that  the  ostensible  princi- 
pal was  in  fact  acting  as  agent  for  another,  and  thus  giving 
the  real  principal  the  rights  on  the  contract  and  charging  him 
with  liabilities  thereon.^'  But  if  the  contract  contains  terms 
sufficient  to  bind  the  agent  personally,  whether  the  principal 
is  disclosed  or  undisclosed,  such  evidence  is  not  admissible 
for  the  purpose  of  discharging  or  exonerating  the  agent  from 
his  personal  responsibility  under  the  contract,  as  by  showing 
that  be  was  acting  merely  as  an  agent  for  a  principal  f  even 
though  he  should  propose  to  show,  if  allowed,  that  he  dis- 
closed his  agency  and  mentioned  the  name  of  his  principal 
at  the  time  the  contract  was  executed.^*  Thus,  persons  ex- 
ecuting a  contract  of  sale  as  apparent  principals  will  not  be 
permitted  to  show  by  parol  evidence  that  they  were  acting 
as  agents  of  another,  when  sued  on  a  warranty  implied  by 
such  contract*' 

This  evidence  is  admissible  in  the  former  case  because  it 
does  not  contradict  or  vary  the  terms  of  the  written  contract, 
but  shows  that  such  contract  also  binds  another;  but  it  ia  in- 
admissible in  the  latter  case  because  it  does  contradict  the 

>T  Ante,  g  839. 

TaHlgslns  V.  Senior,  8  Mees.  &  W.  S34;  Magee  v.  Atkinson,  2 
Meea.  ft  W.  440;  Jones  v.  Llttledale,  6  Adol.  ft  B.  4S6;  H7P«8  v. 
Grlffln,  89  III.  137;  Miller  v.  Early,  22  Ky.  L.  R.  826,  68  8.  W. 
TS9;  Lewis  t.  Weldealeld,  114  Hlcb.  681;  Kean  v.  Davis,  20  N.  J 
Law,  425;  Hettron  v.  Pollard,  73  Tex.  96,  16  Am.  St.  Rep.  764;  Bul- 
wlnkle  V.  Cramer,  27  S.  C.  376,  13  Am.  St.  Rep.  646;  Shuoy  v.  Adair, 
18  Wash.  188,  63  Am.  St.  Rep.  879;  Weston  v.  McMillan,  42  Wis. 
567;  Cream  City  OlUB  Co  v.  Prledlander,  84  Wis.  63,  36  Am.  8L 
Rep.  895. 

T»BuIwlnIile  V.  Cramer,  27  8.  C.  376,  13  Am.  St  Rep.  646;  Nash 
T.  Towne,  6  Wall.  (U.  S.)  703;  Kean  v.  Davis,  20  N.  J.  Law,  429. 

w  Bulwlnkle  v.  Cramer,  27  3.  C.  376,  13  Am.  St.  Rep.  845;  Cream 
City  OlasB  Co.  v.  Frledlander,  84  Wis.  63.  3#Am.  8t.  Rep.  896. 
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terms  of  the  written  contract  by  tending  to  discharge  from 
liability  thereon  one  Trhose  name  appears  on  the  contract,  and 
whom  it  pnrportfl  to  bind,  "To  allow  evidence  to  be  given 
that  the  party  who  appears  on  the  face  of  the  instrument  to 
be  personally  a  contracting  party,  is  not  such,  would  be  to  al- 
low parol  evidence  to  contradict  the  written  agreement, 
which  cannot  be  done."^^  Nor  can  parol  evidence  be  intro- 
dnced,  when  a  written  contract  is  made  in  the  name  of  the 
principal  ,and  signed  in  his  name  by  another  as  his  agent,  for 
the  purpose  of  showing  that  in  signing  the  contract,  the  one 
who  purported  to  sign  it  as  agent  signed  the  name  of  hia 
principal  for  his  own  benefit  with  the  intention  of  binding 
himself,  or  that  credit  had  been  given  to  the  agent  exclusive- 
ly. The  effect  of  such  evidence  would  be  to  show  an  inten- 
tion exactly  contrary  to  that  expressed  on  the  face  of  the 
writing,®' 

But  an  agent  may  show,  in  order  to  relieve  himself  frcan 
liability  upon  a  written  contract  apparently  binding  him, 
that  it  was  agreed  by  all  the  parties,  when  it  was  signed,  that 
it  should  not  take  efEect  aa  a  contract,  and  that  the  real  con- 
tract was  an  unwritten  one  which  bound  only  his  principal. 
In  other  words,  he  may  show  that  the  writing  was  a  mere 
colorable  transaction,  that  it  was  imderstood  by  the  parties  to 
be  not  a  contract  at  all,  and  that  the  real  contract  was  not  in 
writing,  and  bound  only  his  principa.1.*' 

g  571.     On  a  contnutt  for  an  incompetent  or  irreaponsible  prin- 
cipal. 

(a)  In  general. — Where  an  agent  enters  into  a  contract  for 
an  all^;ed  principal  who  is  incompetent  or  irresponsible,  that 
is,  has  no  legal  status  or  responsibility,  at  the  time  of  the 
contract,  the  presumption  is  that  he  contracts  on  his  own 
responsibility  and  intends  to  bind  himself,  and  unless  he  is 
relieved  from  such  responsibility  by  the  express  terms  of  the 

">  Hlggliu  T.  Senior,  S  Mees.  A  W.  834. 

"HefFron  t.  Pollard,  73  Tex.  96,  15  Am.  8t  Rep.  764;  HcCleman 
T.  Hall,  33  Md.  293. 

»*Heltroa  v.  Pollard,  78  Tex,  96,  16  Am.  St.  Rep.  764;  Rogers  v. 
Hadle;,  2  Hurl.  A  C.  227. 
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coQtraot  or  by  circumetancea  showing  an  intention  to  reliere 
himself,  he  will  ordinarily  be  perBonally  liable  on  the  con- 
tract** Thie  rule  is  based  upon  the  principle  that  where  one 
who  is  capable  of  contracting,  contracts  in  his  own  name, 
although  he  is  the  agent  of  another  who  is  incapable  of  ctm- 
traoting,  he  is  presumed  to  intend  to  bind  himself,  since  in 
no  other  way  could  the  contract  have  any  validity,**  for  there 
would  be  no  one  against  whom  it  could  be  enforced. 

As  has  been  said :  "The  rule  is  founded  upon  a  presump- 
tion of  fact,  and  is  not  the  expression  of  any  positive  or  rigid 
legal  principle.  The  presumption  referred  to  is  that  the 
parties  to  a  contract  contemplate  the  creation  of  a  l^al 
obligation  capable  of  enforcement,  and  that,  therefore,  it  is 
understood  that  the  obligation  shall  rest  on  the  individuals 
who  actively  participate  in  the  making  of  the  contract,  be- 
cause of  the  difficulty  in  all  cases,  the  impossibility  in  many, 
of  fijcing  it  upon"  a  principal  who  has  no  legal  status.  "If, 
however,  the  person  with  whom  the  contract  is  made  express- 
ly agrees  to  look  to  another  source  for  the  performance  of  its 
obligations,  or  if  the  circumstances  be  such  as  to  disclose  an 
intention  not  to  charge  the  agent,  there  is  no  longer  reason 
to  indulge  the  presumption,  and  it  may  be  rebutted  by  proof 
of  such  facts."" 

Thus,  this  rale  has  been  held  to  apply  to  a  contract  en- 
tered into  by  an  agent  in  his  own  name  for  a  married  wo- 

»t  Murphy  v.  Helmrlch,  66  Cal.  69;  Haattnga  »,  Lovering,  2  Pick. 
(Haae.)  214.  13  Am.  Dec.  420;  Heatb  t.  Ooslin,  iiO  Mo.  310.  GO  Am. 
Rep.  G06;  Blakely  v.  Benn«cke,  G9  Mo.  193;  ADdereon  v.  Stapel, 
80  Mo.  App.  116;  Codding  v.  Munson.  62  Neb.  680,  66  Am.  St.  Rep. 
624;  Learn  v.  Upstlll.  62  Neb.  271;  Booth  v.  Wooderlr.  36  N.  J. 
Law,  255;  Tlmhen  v.  Tallmadge,  54  N.  J.  Law,  120;  Blcbbaum 
•  T.  Irons,  6  Watts  k  S.  (Pa.)  67,  40  Am.  Dec.  640;  Edlnga  v.  Brown, 
1  Rich.  Law  (a.  C.)  266;  Button  v.  Wlnslow,  63  Tt.  430.  Where  a 
principal  Is  Incapable  of  iasulng  a  bill  or  note,  ble  agent,  on  iMulng 
It,  binds  bImBelt  personally-    Anderson  v.  Stapel,  80  Mo.  App.  116. 

Bs  Heath  V.  Qoalin,  BO  Mo.  310,  60  Am.  Rep.  605;  Tlmken  T.  Tall- 
madge,  64  N.  J.  Law,  120;  Booth  t.  Wonderly,  S6  N.  J.  Law,  266; 
Story,  Ag.  g  281, 

"B  Codding  T.  Munaon,  62  Neb.  680.  66  Am.  St.  Rep.  526. 
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man."  So,  the  members  of  a  committee  of  a  political  meet^ 
ing,  appointed  to  provide  a  free  public  dinner  for  the  party, 
have  been  held  personally  liable  for  the  bill.^^  So  an  agent 
is  liable  to  an  action  for  misleading  an  innocent  third  per- 
eoD,  by  agauming  to  act  on  behalf  of  a  principal  who  is  & 
lunatic*' 

(b)  UBincorporated  olnba  and  ■4M}ietie8. — Another  good  illus- 
tration of  this  rwle  is  in  the  case  of  a  contract  entered  into 

>'  Hoppe  r.  Saylor,  S3  Mo.  App.  4 ;  Bdlngs  t.  Brown,  1  Rich.  Law 
(S.  C.)    2G6. 

wBichbaam  t.  Irons,  6  Watte  t  S.  (Pa.)  67.  40  Am.  Dec.  640. 
"TblB  case  Is  anlque,"  says  Olbeon,  C.  1.,  "but  readily  resolTabli 
on  principle.  It  seemed,  at  first,  to  resemble  the  case  of  a  com- 
mittee sued  for  the  price  of  meats  and  wines  furnished  on  Its  or- 
der to  a  club;  but  though  the  defendants  acted  In  obedience  to  a 
constituency.  It  was  unlike  a  club,  which  Is  a  permanent  body,  an 
Intactlble  and  IrrespoDBtble  one.  The  plaintiff,  being  examined  with- 
out obJecUon,  testified  that  he  famished  the  dinner  on  the  order 
of  the  whig  party,  but  that  It  was  to  the  committee  he  looked  for 
paTment  It  Is  probable  that  neither  he  nor  they  spent  a  thought 
on  the  subject;  but  It  la  not,  therefore,  to  be  concluded  that  he 
agreed  to  sire  the  dinner  tor  nothing;  and  the  reBpomilbllltlea  of 
the  parties  concerned  are  to  be  determined  on  the  ordinary  prin- 
ciples of  the  law  of  contracts.  The  tacts  are,  that  Che  defendants 
and  others,  being  a  committee  constituted  by  a  popular  meeting 
to  order  and  manage  a  dinner,  contracted  with  the  plaintiff  to 
funtlBh  It,  and  directed  the  secretary  of  the  meeting  to  report  the 
proceeding  to  the  Tippecanoe  Club,  an  afflllated  society,  for  Its  ap- 
probation. Now  it  will  not  be  pretended  that  nobody  was  re- 
sponsible  to  the  plaintiff  for  the  order;  and,  If  the  defendant  were 
not,  who  else  wasT  Were  they  to  be  viewed  aa  the  agents  of  a 
club,  we  would  have  something  palpable  to  deal  with.  The  quee- 
tlon  would  be  whether  they  had  become  personally  liable  by  hav- 
ing exceeded  their  authority,  or  whether  they  had  not  contracted 
on  the  credit  of  their  constituent^  But  a  club  is  a  definite  asso- 
ciation, organised  for  Icdeflnlte  existence;  not  an  ephemeral  meet- 
ing, for  a  particular  occasion,  to  be  lost  !q  the  crowd  at  Its  die- 
solution.  It  would  be  unreasonable  to  presume  that  the  plaintiff 
agreed  to  trust  to  a  responsibility  so  desperate,  or  furnish  a  din- 
ner on  the  credit  of  a  meeting  which  had  vanished  into  nothing. 
It  was  already  defunct;  and  we  are  not  to  Imagine  that  the  plain- 
tiff consented  to  look  to  a  body  which  bad  lost  Its  Individuality 
by  the  dispersion  of  Its  members  In  the  genera)  mass." 

"•  Drew  V.  Nnnn,  4  Q.  B.  Dlv.  861, 
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by  an  agent  for  an  unincorporated  club,  society,  or  associ' 
ation.  The  liability  in  aiach  eases  depends,  of  course,  upoii 
to  vhom  credit  is  given.  If  it  is  expressly  understood  be- 
tween the  agent  and  the  other  contracting  party  that  credit 
shall  be  extended  to  an  unincorporated  club  or  society  alone, 
and  the  agent  was  authorized  to  pledge  its  credit,  he  would 
be  relieved  from  any  liability  on  the  contract.*"*  But,  in  the 
absence  of  such  an  understanding  between  the  parties,  an 
agent  contracting  for  such  a  principal  is  presumed  to  do  so 
upon  hia  own  credit,  and  he  will  be  personally  liable  on  the 
contract  ;*^  unless  there  is  a  statutory  enactment  in  the  par- 
ticular jurisdiction,  allowing  such  a  club  or  society  to  bind 
itself  by  contract,  in  which,  case  it  may  also  be  bound  by  its 
agent  J  and  the  latter  would  not  be  personally  liable  on  an 
authorized  contract  entered  into  by  him  for  such  society  or 

w  Steele  t.  Gourley,  3  Times  Law  R.  772;  Jooes  v.  Hope,  3  Tlmee 
Law  R.  247;  Codding  t.  Muneon,  52  Neb.  580,  66  Am.  St  Rep.  624; 
Pain  V.  Sample,  168  Pa.  428. 

■I  Steele  v.  GourLey,  3  Times  Law  R.  772;  OTerton  t.  Hewett, 
8  Timea  Law  R.  246;  Cullen  t.  Queensberry,  1  Brown  Ch.  101; 
Lewis  T.  Tllton,  64  Iowa,  220,  62  Am.  Rep.  436;  Comfort  t.  Gra- 
tarn,  87  Iowa,  295;  Reding  v.  Aoderson,  72  Iowa,  4S8;  Blakelr  v. 
Bennecke,  59  Mo.  193;  Codding  v.  Munaon,  62  Neb.  680,  66  Am.  St. 
Rep.  E24;  Elchbaum  v.  Irons,  6  Watta  &  B.  (Pa.)  67,  40  Am.  Dec. 
540;  Winona  Lumber  Co.  t.  Church,  6  S.  D.  4SS;  Steele  t.  McEl- 
roy,  1  Sneed  (Tenn.)  341. 

In  Cbeeny  t.  Clark,  3  Vt.  431,  23  Am.  Dec.  219.  It  vaa  held  that 
a  buUdlns  committee  of  a  mere  voluntary  asBoclmtlon  are  not  per- 
sonally liable  for  eervlcea  rendered  to  auch  association,  where  thej 
have  no  funds  of  the  aaeociatlon  In  their  hands  to  pay  tor  the 
serriceB.  The  court  In  this  cose  seemed  to  be  of  the  opinion  that 
a  committee  of  such  an  association  will  not  be  personally  liable 
on  contracts  for  It,  nnlese  they  make  an  express  promise,  or  pledge 
their  Individual  credit  and  resQanslbllity,  so  as  thereby  to  impose 
a  personal  obligation  upon  th^uelres;  or  unless  it  appears  that 
they  had  funds  In  their  bands  and  at  their  disposal  to  pay  for 
services  under  the  contract  This  would  eeem  to  state  a  diOerent 
rule  from  that  stated  In  the  text,  but  In  this  case  aa  the  plaintiff 
was  also  a  member  of  the  asaoclatlon,  for  which  the  committee 
was  acting,  the  latter's  nonliability  was  based  rather  on  the  rule 
that  one  of  several  persons  Jointly  concerned  In  a  common  pur- 
pose cannot  maintain  an  action  against  all  or  any  of  the  others 
for  work  and  labor  performed  tor  their  Joint  benefit. 
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clnb."  And  where  one  acting  for  such  a  society  or  associ- 
ation seeks  to  shield  himself  from  personal  liability  because 
he  made  the  contract  in  a  represeDtative  capacity,  it  is  in- 
cumbent on  him  to  establish  that  fact."  The  members  of 
a  committee  of  a  voluntary  association  are  individually  lia- 
ble on  a  contract  made  by  a  subcommittee  of  their  nimiber, 
under  authority  del^ated  by  the  whole  committee,  with  one 
who  contracted  on  the  credit  of  the  committee  personally,  and 
not  of  the  association,  although,  in  making  the  contract,  the 
subcommittee  assumed  to  act  as  ofBcers  of  the  association.'* 
Whether  credit  was  extended  to  the  agent  alone,  or  to  the 
club  or  society,  or  its  members,  ia  generally  a  question  of  fact 
to  be  determined  by  the  jury,  unless  the  contract  is  in  writ- 
ing when  it  is  a  question  of  law  for  the  court. 

An  unincorporated  society  or  club,  not  being  a  legal  entity 
in  the  absence  of  statute,  it  cannot,  as  such,  enter  into  a  con- 
tract, and  it  is  for  this  reason  that  an  agent  contracting  for 
it  is  held  personally  liable  on  the  contract;  but  there  is 
nothing  to  prevent  the  individual  members  of  such  society  or 
club  from  rendering  themselves  personally  responsible  as 
principals,  by  contracting  in  the  name  of  the  society  or  club 
or  by  authorizing  or  ratifying  such  a  contract  entered  into 
by  another  for  tbem.  This  consent  of  the  individual  mem- 
bers to  become  liable  on  a  contract  may  be  given  in  various 
ways,  as  by  the  constitution  or  by-laws  of  such  society  or 
dnb,  or  by  a  vote  of  the  members  at  a  meeting  in  which  they 
all  voted  or  acquiesced." 

§  B72.    On  contract  for  a  fictitious  or  noneziatin^  principal. 

The  same  rule  applies  where  an  agent  enters  into  a  con- 
tract, as  agent,  for  a  fictitious  or  nonezisting  principal,  for 
if  the  agent  were  not  held  personally  responsible  in  such 

•*See  Pain  v.  Sample,  1G8  Pa.  428. 

•■  Comfort  v.  Grabam,  87  Iowa.  295. 

■t  Fendendall  v.  Taylor,  23  Wis.  53S,  9S  Am.  Deo,  203. 

■•  Braitbwalte  v.  Skofleld,  9  Barn,  &  C.  101;  Flemmg:  v.  Hector. 
2  Hees.  A  W.  172;  Todd  v.  Emly,  7  Meee.  &  W.  427;  Wlllcoz  T. 
Arnold.  162  Mass.  577;  Raj  v.  Powere,  134  Haas.  22;  Heath  v. 
Goelln,  80  Mo.  310,  GO  Am.  Rep.  GOG. 
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cases  the  contract  would  be  inoperative.*'  "Where  a  erai- 
tract  IB  Bigned  by  one  who  profesBes  to  be  signing  'as  agent,' 
but  who  has  no  principal  existing  at  the  time,  and  the  con- 
tract would  be  altogether  inoperative  unless  binding  upon 
the  person  who  signed  it,  he  is  bound  thereby;  and  a  stranger 
cannot  by  a  subsequent  ratification  relieve  him  from  that  re- 
sponsibility."*^ Thus,  where  one,  as  agent,  enters  into  a 
contract  for  another,  his  alleged  principal,  whether  named 
or  unnamed,  and  be  is  in  fact  the  fwincipal,  the  alleged 
principal  being  merely  a  fictitious  one,  this  fact  may  be  shown 
and  the  agent  held  personally  liable  on  the  contract.**  So, 
where  a  person  leases  as  agent  of  a  company  which  has  no 
existence,  he  makes  himself  personally  liable  for  the  rent, 
when  it  appears  from  the  evidence  that  he  was  the  real  les- 
see, and  that  the  business  for  which  the  lease  was  made  was 
his  business.** 

A  good  illustration  of  this  rule  is  where  the  promoters  of 
a  projected  corporation  enter  into  a  contract  before  its  or- 
ganization, for  there  is  no  existing  principal  at  the  time  the 
contract  is  entered  into.  The  liability  of  the  promoters  in 
such  cases  depends  upon  the  terms  of  the  contract  and  the 
intention  of  the  parties.  The  contract  may,  of  course,  ex- 
pressly stipulate  that  there  shall  be  no  personal  responsi- 
bility on  the  promoters,  and  that  the  third  party  shall  look 
only  to  the  corporation,  when  it  is  formed;^""  but  in  the  ab- 
sence of  such  an  understanding,  the  promoters  will  be  per- 

p'Kelner  v.  Baxter,  L.  R.  2  G.  P.  174;  Patrick  v.  Bowman,  149 
U.  S.  411;  Washburn  v.  Frank,  31  La  Ann.  427;  CoddlDg  t.  Han- 
son. 52  Neb.  ESO,  66  Am.  St.  Rep.  E24;  Learn  v.  UpBtlll,  G2  Neb. 
271;  De  Remer  t.  Brown.  165  N.  Y.  410;  Heffron  v.  Pollard.  73  Tex. 
96,  IE  Am.  St.  Rep.  764. 

"  Kelner  v.  Baxter,  L.  R.  2  C.  P.  174. 

osAdamB  v.  Hall.  37  I^w  T.  (N.  S.)  70;  Rstlton  v.  Hodgson.  IS 
Bast.  67,  4  Taunt  676,  n.  (a):  Carr  v.  Jackson.  21  Law  J.  Bxch. 
137;  leham  y.  Burgett,  157  Mass.  546. 

M  Wasbbum  v.  FVank,  31  La.  Ann.  427. 

iDO  Landman  v.  EntwlBtle.  7  Excb.  632;  Rennle  v.  Clarke,  5 
Exch.  292;  WhetBtone  r.  Crane  Bros.  Mfg.  Co.,  1  Kan.  App.  320; 
Carmodr  v.  Powers,  60  Mich.  S6;  Queen  City  Furniture  A  Carpet 
Co.  T.  Crawford,  127  Mo.  356;  In  re  Heckman's  Estate,  172  Fa.  18S. 
And  Bee  Clark  A  M.  Corp.  S  107. 
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aonally  liable  on  the  contract'"*  Thus,  the  promoters  of  a 
corporation  are  peraonally  liable  on  a  contract  for  necesaaiy 
printing  made  by  an  attorney  employed  by  them  to  prepare 
the  papers  of  incorporation;*""  or  for  lke  aerricea  of  an 
agent  appointed  by  them  to  attend  the  legislature  for  the 
pnrpoae  of  procuring  a  charter.*"'  Where  the  promoters  of 
a  corporation  become  thus  personally  liable  on  a  contract,  the 
subsequent  adoption  of  the  contract  by  the  corporation,  when 
organized,  does  not  relieve  them  from  this  liability,  even 
though  the  corporation  may  thereby  become  liable,  unless  the 
other  party  consents,*"*  But  if  on  the  adoption  of  the  con- 
tract by  the  corporation,  it  is  agreed  between  all  the  parties 
that  the  corporation  alone  shall  be  liable,  and  the  promoters 
released,  such  release  of  the  promoters  is  supported  by  a  suf- 
ficient consideration,  and  they  cannot  thereafter  be  held  lia- 
ble on  the  contract.*"' 

There  seems  to  be  an  exception  to  this  rule,  however,  where 
an  agent  is  authorized  to  enter  into  a  contract  on  behalf  of  an 
existing  principal,  and  the  latter  dies  without  the  knowledge 
of  the  agent  before  the  contract  is  entered  into.  In  such  a 
case,  the  agent  is  not  personally  liable  on  the  contract."*" 

loiKelner  v.  Baitop,  L.  H.  2  C.  P.  174;  Bell  v.  Francis,  9  Car.  A 
P.  <6;  ColUagwood  t.  Berkeley.  15  C.  B.  (N.  S.)  145;  American 
Paper  Bag  Co.  v.  Van  Nortwlck,  52  Fed.  762;  Heree;  v.  Tull7,  S 
Colo.  App.  110;  Pratt  v.  Pinkie,  99  Ga.  616;  Wbetstone  t.  Crane 
Brofl.  Hfg.  Co.,  1  K&n.  App.  320;  Sproat  v.  Porter,  9  Moaa.  300; 
Carmody  v.  Powers,  SO  Hlch.  26;  Hoberte  MIg.  Co.  t.  Schllck,  62 
Ulnn.  332;  Johnson  v.  Coreer,  34  Minn.  355;  Martin  v.  Fewell,  79 
Mo.  401;  Hurt  v.  Salisbury,  55  Mo.  310;  Muoson  v.  Syracuse,  O.  ft 
C.  R.  Co.,  103  N.  T.  58,  76.    And  aee  Clark  &  M.  Corp.  9  107. 

■•»HerMy  v.  Tully,  8  Colo,  App,  110. 

ui  Sproat  T,  Porter,  9  Mass.  300. 

iMSee  Kelner  t.  B&zter,  L.  E.  2  C.  P.  174;  Humble  v.  Hunter, 
12  Q.  B,  310;  Queen  City  PDmlture  A  Carpet  Co.  t.  Crawford,  127 
Uo.  366;  Chapln  v.  Longwortb,  31  Oblo  St.  421;  Clark  A  M.  Corp. 
I  107. 

*»Van  Vlleden  t.  Welles,  6  Johns,  (N.  Y.)  85,  And  see  Case 
litg.  Co.  T.  Soxman,  I3S  U.  S.  431;  Ennis  Cotton-OU  Co.  t,  Burks 
(Tex,  ClT.  App,)   39  S.  W,  966. 

iMSmout  V.  Ilbery,  10  Mees.  &  W,  1;  Carrlger  v.  Wtalttlngton, 
26  Mo.  311,  72  Am,  Dec,  212;  Jenkins  v,  Atkins.  1  Humpb,  (Tenn.) 
294,  34  Am.  Dec.  648. 
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§  573.    On  contract  for  a  fneign  prinoipal. 

(a)  Former  mle. — ^It  was  formerly  held  that  where  an 
agent  entered  into  a  contract  for  a  foreign  principal,  that  is 
one  who  was  a  resident  in  a  foreign  country,  the  agent  was 
presumed  to  contract  on  hia  own  credit  exclusively,  and  that 
unless  this  presumption  was  rebutted  by  an  agreement,  ex- 
press or  implied,  to  give  credit  to  both  principal  and  agent, 
or  to  the  principal  only,  the  agent  alone  was  personally  liable 
on  the  contract,  notwithstanding  he  may  have  disclosed  both 
the  fact  of  his  agency  and  the  name  of  his  principal.'"^  And 
this  presmnption  was  considered  to  be  "so  strong  as  almost 
to  amoimt  to  a  conclusive  presumption  of  law."""  This 
rule  seemed  to  arise  "from  the  consideration,  that  the  mer- 
chant abroad  and  his  ability  to  discharge  his  obligations  may 
be  unknown  to  those  who  assume  pecuniary  responsibility, 
or  make  advances,  or  perform  services  on  his  account;  the 
presumption  is,  that  the  credit  is  given  exclusively  to  the 
foreigner's  agent,  unless  rebutted  by  an  agreement  express  or 
implied;  and  that  the  party  dealing  with  the  agent  intends 
to  trust  one,  who  is  known  to  him  and  resides  in  the  same 

1^7  Story.  Ag.  I  S68;  Armstrong  t.  Stokes,  L.  R.  7  Q.  B.  698; 
Gonzales  v.  Sladen,  Bull.  N.  P.  ISO;  Green  t.  Kopke,  18  C.  B.  G(9i 
Dnunburg  v.  Pollitzer,  28  Law  T.  (N.  S.)  470;  Blblnger  AcUeo- 
GeeellBctaaft  r.  Claye,  L.  R.  8  Q.  B.  313;  V&wter  v.  Baker,  23  Ind. 
63;  Thoroe  v.  Tait,  8  La.  Ann.  8;  New  Castle  Mfg.  Co.  v.  Red  River 
R  Cki.,  1  Rob.  (La.)  146,  36  Am.  Dec.  6SS;  HcKemle  v.  Nevlue.  22 
Me.  138,  38  Am.  Dec.  291;  Rogera  v.  March,  33  Me.  106;  HocbBter 
T.  Baruch,  6  Daly  (N.  T.)  440;  Merrick's  Estate,  6  WatU  &  3. 
(Pa.)  B. 

As  was  said  by  Blackburn,  J.,  In  Elblnger  Actlen-Oesellsclialt  v. 
Claye,  L.  R.  8  Q.  B.  313:  "Where  a  foreigner  baa  instructed  English 
merchants  to  act  for  hfm,  1  take  It  that  the  usage  of  trade,  estab- 
lished for  many  years,  has  been  that  It  Is  understood  that  the  for- 
eign constituent  has  not  authorized  the  merchants  to  pledge  hia 
credit  to  the  contract,  to  establish  privity  between  him  and  the 
home  supplier.  On  the  other  hand,  the  home  supplier,  knowing  that 
to  be  the  usage,  unless  there  is  something  In  the  bargain  showing 
the  intention  to  be  otherwise,  does  not  trust  the  foreigner,  and  so 
does  not  make  the  foreigner  responsible  to  him.  and  does  not  make 
himself  responsible  to  the  foreigner." 

losritory,  Ag.  g  290. 
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countrj  and  Bubject  to  the  same  lawa,  as  himself,  rather  thaii 
tmst  to  one  who,  if  known,  cannot,  from  his  residence  in  a 
foreign  country,  be  amenable  to  those  lawa,  and  whose  abilitj 
may  be  affected  by  local  institutions  and  local  exemptions, 
which  may  put  at  hazard  both  his  rights  and  his  remedies.'""* 

(b)  Kodem  rule. — ^According  to  the  more  modem  decisions, 
however,  it  is  held  to  be  the  better  rule  that  there  is  no  pre- 
sumption in  such  cases  that  exclusive  credit  is  given  to  the 
agent,  but  that  in  any  case  whether  the  foreign  principal  is 
fully  disclosed  or  not,  whether  or  not  exclusive  credit  is  given 
to  the  agent,  is  a  question  of  fact  as  to  the  intention  of  the 
parties,  to  be  determined  from  all  the  facts  and  circumstances 
of  the  case,  and  the  fact  that  the  agent  acts  for  a  foreign  prin- 
cipal is  merely  evidence  that  the  agent  intended  to  bind  him- 
self, but  it  must  be  taken  together  with  other  circumstances.'^" 
Thus  an  agent  acting  for  a  foreign  principal  is  not  personally 
liable  on  a.  contract  of  afFreightment,  the  fact  of  the  agency 
and  the  name  of  the  principal  being  disclosed."'  So  an 
agent  of  a  foreign  mercantile  house,  who  induced  a  merchant 
here  to  make  a  shipment  of  goods  to  his  principals,  to  be  sold 
on  commission,  and  engaged  that  insurance  should  be  effected 
either  here  or  in  Europe  on  the  property  shipped,  was  not 
liable  for  a  breach  of  the  agreement  to  insure.'" 

This  later  rule  is  so  well  discussed  in  a  Kassachusetts 
ease,  that  it  may  be  well  to  give  a  quotation  from  the  opinion 
of  that  case,  as  rendered  by  Bigelow,  C.  J.  He,  in  part, 
says:  "Where  goods  are  sold,  it  is  certainly  reasonable  to 
suppose  that  the  vendor  trusted  to  the  credit  of  a  person  re- 

iMMcKenzie  v.  Nevlus,  22  Me.  138,  38  Am.  Dec.  291.  And  see 
Story,  Ag.  i  290. 

"•Grwen  v.  Kopke,  18  C.  B.  549;  Armstrong:  v,  Stokes,  L.  R.  7 
Q.  B.  603;  Hntton  v.  Bullock,  L.  R.  9  Q.  B.  G72;  Ogden  v.  Hall,  (0 
lAW  T.  (N.  S.)  751;  Oelricto  v.  Ford,  ZS  How,  (U.  S.)  49,  65; 
Maury  v.  Ranger,  38  La.  Ann.  485,  58  Am.  Rep.  197;  Barry  v.  Page, 
10  Orajr  (Mass.)  398;  QoldBmlth  v.  Manhelm,  109  Maes.  187;  Bray 
T.  Kettell.  1  Allen  (Mass.)  SO;  Kaulback  v,  Cliurchfll,  59  N.  H.  296; 
Talntor  v.  Prendergaat.  3  Hill  (N.  T.)  72,  38  Am.  Dec.  618;  Klrfc- 
patrick  T.  Stalner,  22  Wand.  (N.  T.)  244. 

Ill  Maury  v.  Ranger,  38  La.  Ann.  486,  68  Am.  Rep.  197. 

Ill  Rirkpatrlck  v.  Stalner,  22  Wend.  (N.  T.)  244. 
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siding  in  the  same  country  with  himself,  subject  to  laws 
with  which  he  is  familiar,  and  to  proeesa  for  the  immediate 
enforcement  of  a  debt,  rather  than  to  a  principal  residing 
abroad,  under  a  different  system  of  laws,  and  beyond  the  ju- 
risdiction of  domestic  forum.  But  even  in  such  a  case,  the 
fact  that  the  principal  is  resident  in  a  foreign  country  is  only 
one  circumstance  entering  into  the  question  of  credit  and  is 
liable  to  be  controlled  by  other  facts.  So  in  the  case  of  a 
written  contract ;  it  depends  on  the  intention  of  the  parties. 
But  this,  as  in  all  other  cases  of  written  instruments,  must 
be  determined  mainly  by  the  terma  of  the  contract.  There 
may  be  cases  where  the  language  of  the  contract  is  am- 
biguous, and  it  is  doubtful  to  whom  the  parties  intended  to 
give  credit,  in  which  the  circumstance  that  the  principal  is 
resident  abroad  may  be  taken  into  consideration  in  determin- 
ing the  question  of  the  liability  of  the  agent.  But  where  the 
terms  of  the  contract  are  clear  and  unambiguous,  it  must  be 
deemed  the  final  repository  of  the  intention  of  the  parties; 
and  its  construction  and  legal  effect  cannot  be  varied  or 
changed  by  any  reference  to  facts  or  circumstances  affecting 
the  convenience  of  the  parties  or  the  reasonabjeness  of  the 
contract  into  which  they  have  entered.  In  such  a  case,  there- 
fore, it  makes  no  difference  whether  the  principal  is  a  for- 
eigner or  not.  If  by  the  language  of  the  contract  the  agent 
and  not  the  principal  is  bound,  such  must  be  its  construction ; 
and,  on  the  other  hand,  if  it  clearly  binds  the  principal,  and 
is  in  form  a  contract  with  him  only,  the  agent  must  be  ex- 
onerated, without  regard  to  the  fact  that  the  principal  is 
resident  in  a  foreign  country.  This  rule  can  work  no  hard- 
ship, because  parties  can  in  all  cases  make  their  contracts  in 
such  form  as  to  bind  those  to  whom  they  intended  to  give 
credit""' 

But  even  if  the  fcirmer  rule  was  considered  the  better  one, 
it  is  held  that  it  would  not  apply  to  cases  in  which  the  parties 
are  residents  of  two  different  states  of  the  United  States,  aa 
they  are  not  considered  foreigners  in  such  a  sense  as  to  make 
an  agent,  resident  of  one  state,  personally  liable  on  a  con- 

111  Bray  V.  Kettell,  1  Allen  (MasB.)  SO.  And  s«e  Ktrkpatrlck  v. 
Stalner,  22  Wend.  (N.  T.)  244. 
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tract  entered  into  by  him  for  his  principal,  resident  of  an- 
other state.*'*  Nor  does  it  extend  to  a  contract,  made  in  a 
state  here,  by  one  resident  here,  for  persona]  services  to  be 
rendered  in  a  foreign  coimtrj.*"* 

§  674.    On  oontzaots  under  teaL 

It  is  a  -well  settled  rule  of  the  common  law  that  only  those' 
persons  can  be  held  liable  on  a  sealed  instrument,  whoBe 
names  appear  on  such  inetrument  or  who  are  sufficiently  de- 
scribed therein.*^'  In  accordance  with  this  rule,  where  an 
agent  makes  a  contract  under  seal  in  his  own  name,  and  the 
terms  of  the  instrument  purport  to  hind  him,  he  will  be  per- 
sonally Uable  on  the  contract,  notwithstanding  he  may  have 
disclosed  the  fact  of  his  agency  and  contracted  as  each,  or 
even  though  he  discloses  his  principal's  name,  but  the  latter 
is  not  made  a  party  to  the  contract  or  bound  thereby."'  It 
is  not  safBcient,  to  discharge  himself  from  liability,  that  the 
agent  describes  himself  in  the  deed  as  acting  for,  and  in 
behalf  or  as  attorney  of,  the  principal,  but  it  should  be  made 
to  appear  that  he  treated  as  agent,  and  actually  bound  his 
principal  by  the  deed,  for  if  he  does  not  bind  the  latter,  but 

iiiVawter  v.  Baker,  23  Ind.  63;  Barry  t.  Page,  10  Oray  (Ma«i.> 
a98;  Talntor  t.  Prendergaal,  3  Hill  (N.  Y.)  72,  8S  Am.  Dec.  618; 
Klrkpatrlch  v.  Stalner.  22  Wend.  (N.  Y.)  24(;  Bartiain  v.  Bell.  112 
N.  C.  131. 

"■  Rog«rB  V.  March,  33  He.  106. 

"•  Beckham  v.  Drake,  S  Mees.  &  W.  79;  Sanders  t.  Partridge,  108 
Uass.  E&6;  Brlggs  v.  Partridge,  64  N.  Y.  S6T,  21  Am.  Rep.  617; 
Klerated  v.  Orange  *  A.  R.  Co..  69  N.  Y.  343,  26  Am.  Rep.  199;  Talt 
T.  Brewster,  9  Johns.  (N.  T.)  334,  G  Am.  Dec.  2S0;  and  many  other 
casee. 

I"  Appleton  v.  Binka.  G  Elaat,  148;  Hancock  t.  Hodgson,  12  Moore, 
G04;  Cass  v.  Rudele,  2  Vem.  2S0;  Hall  v.  Cockrell,  2S  Ala.  S13;  Hen- 
aeraon  t.  Hartln,  19  Ark.  477,  70  Am.  Dec.  606;  Mitchell  v.  Hazen, 
4  Conn.  496. 10  Am.  Dec.  169;  Stinclifleld  v.  Little,  1  Me.  231,  10  Am. 
Dec.  66;  Harper  v.  Little,  2  He.  14,  11  Am.  Dec.  26;  Einstein  v.  Holt. 
$2  Mo.  340;  Morgan  v.  Bergen,  3  Neb.  209;  Dayton  v.  Wame,  43  N. 
J.  Law,  669;  Stone  v.  Wood,  7  Cow.  (N.  Y.)  453,  17  Am.  Dec.  629; 
Briggs  V.  Partridge,  64  N.  Y.  357,  21  Am.  Rep.  617;  Taft  v.  Brewster. 
9  Johns.  (N.  Y.)  334,  6  Am.  Dec.  2S0;  Quigley  v.  DeHaaa,  82  Pa.  267; 
Bellas  T.  Hays,  6  Serg.  ft  R.  (Pa.)  427.  9  Am.  Dec.  386;  Steele  t. 
McElroy,  i  Sneed  <Tenn.>  341. 

C.  ft   B.— 79. 
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signs  hiB  own  name  and  seal,  such  expressions  are  but  desig- 
natio  personae,  it  re  his  own  act  and  deed,  and  he  is  bound 
personally.*^*  The  whole  question  in  such  cases  is  one  of 
intention,  to  be  determined  from  the  face  of  the  instrument. 
Was  the  instrument  executed  and  sealed  in  such  a  manner 
that  it  binds  the  principal  alone,  or  does  it  purport  to  be  bind- 
ing on  the  agent  only?  This  question  has  been  considered 
in  a  former  chapter  in  treating  of  "execution  of  author^ 
ity.""*  When  it  is  once  determined  from  the  rules  there  set 
forth  that  the  contract  was  executed  and  sealed  by  the  agent 
alone,  and  in  fact  purports  to  be  his  contract,  he  alone  is 
bound  thereby. 

Pnblio  agents.  Where,  however,  such  a  contract  is  en- 
tered into  by  a  duly  authorized  public  agent,  on  behalf  of 
the  government,  and  the  fact  so  appears,  notwithstanding 
the  agent  may  have  affixed  his  own  name  and  seal,  it  is  the 
contract  of  the  government,  who  alone  is  liable,  and  not  of  the 
agent*** 

§  575.    On  negotiable  initrnmentt. 

(a)  In  general. — It  is  also  a  well  settled  rule  that  only  buch 
persons  are  liable  on  a  negotiable  instrument  as  are  named 
or  described  therein ;  or  in  other  words  a  negotiable  instru- 
ment is  binding  on  the  person  only  by  whom  it  ia  signed.  If 
an  agent  is  authorized  to  make,  draw,  accept,  or  indorse  fl 
n^otiable  bill  or  note,  in  order  that  it  may  be  binding  on 
the  principal,  he  must  either  sign  the  principal's  name,  or 
must  make  it  appear  in  some  way  from  the  face  of  the  instru- 
ment that  it  was  executed  for  him ;  and  if  instead  of  doing  so 
he,  innocently  or  intentionally,  makes  it  appear  that  he  him- 
self is  the  party  to  the  instrument,  it  will  be  binding  on  him 

111  Stincbfleld  v.  Little,  1  He.  231, 10  Am.  Dec  66;  Fowler  v.  Shear- 
er, 7  Mass.  14;  Tucker  v.  Baaa,  5  Mass.  164;  Tatt  v.  Brewster,  9 
Johns.  (N.  T.)  334,  6  Am.  Dec.  380;  and  see  cases  cited  note  117, 
supra. 

11*  Ante,  if  293-309. 

"0  Stincbfleld  r.  Little,  1  He.  281,  10  Am.  Dec  65;  and  see  post, 
S  6TS. 
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alone.^"  When  therefore  an  agent  makes,  indorses,  or  ac- 
cepts a  negotiable  instrumeiit  in  his  own  name,  he  is  per- 
Bonallj  liable  thereon,  although  he  may  have  acted  in  good 
faith  and  may  have  disclosed  the  fact  of  his  agency  or  the 
name  of  his  principal ;  and  parol  evidence  is  inadmissible  for 
Ae  purpose  of  charging  another  or  relieving  the  agent  from 
liability  on  such  instrument."'  And  this  is  true  notwith- 
standing a  request  to  charge  the  bill  or  note  to  a  particular 
account,  and  although  the  payee  knows  the  maker,  acceptor 
or  indorser  to  be  an  agent.''' 

(b)  Statutory  proviiioni. — Nor  is  this  rule  abrogated  by 
any  statutory  provisions  touching  the  responsibility  of  prin- 
cipals upon  contracts  made  and  executed  by  their  authorized 
agents.  Even  if  those  provisions  should  be  held  to  apply  to 
any  contracts  not  pnrportiug  on  their  face  to  be  made  by  the 
agent  for  or  in  behalf  of  the  principal,  it  is  one  thing  to  ex- 
tend a  liability  to  a  real  party  in  interest,  and  afford  a  rem- 
edy against  him,  and  quite  a  different  thing  to  discharge  the 
liability  expressly  assumed  and  incurred  by  him  who  has 

111  Tncber  Hfg.  Co.  v.  Fairbanks,  98  Mass.  101;  and  aee  ante,  |i 
810-380. 

in  Eaton  V.  Bell,  6  Bam.  ft  Aid.  84;  Leadbltter  v.  Farrow,  &  Maul« 
ft  a.  345;  Price  v.  Taylor,  6  Hurl,  ft  N.  540;  Jones  v.  Jackson,  Z2 
l*w  T.  (N.  S.)  828;  Hobson  v.  HaBsett.  76  Cal.  203,  9  Am.  St  Rep. 
193;  Tannatt  v.  Rock?  Mountain  Nat  Bank,  1  Colo.  278,  9  Am.  Rep. 
156;  Burllngame  v.  Brewster,  79  111.  516,  22  Am.  Rep.  177;  Hypes 
T.  Orlffin.  8B  111.  134,  31  Am.  Rep.  71;  Sturdlvant  T.  Hull,  69  Ue. 
172,  8  Am.  Rep.  409;  Rendell  v.  Harrlman,  75  Me.  497,  46  Am.  Rep, 
421;  NewtaaU  t.  Dunlap,  14  Me.  180,  31  Am.  Dec.  46;  DavlB  v.  Eng- 
land, 141  Uass.  687;  Stackpole  v.  Arnold,  11  Mass.  27,  6  Am.  Dec. 
150;  Wllllama  T.  Robblns,  16  Gray  (Maaa.)  77,  7?  Am.  Dec.  396; 
Fowler  v.  Atkinson,  6  Minn.  67S;  Sparks  T.  Dispatch  Transfer  Co., 
104  Mo.  531,  24  Am.  St  Rep.  361;  Hills  v.  Bannister,  8  Cow.  <N.  T.) 
31;  Bank  of  Rochester  v.  Honteatb,  1  Denlo  (N.  Y.)  402,  43  Am. 
Dec.  681;  Pent*  v.  Stanton,  10  Wend.  (N.  Y.)  271,  25  Am.  Dec.  668; 
Cortland  Wagon  Co.  v.  Lynch,  82  Hun  (N.  Y.)  173;  Collins  v.  Buck- 
le State  Ins.  Co.,  17  Ohio  St:  216,  93  Am.  Dec.  612;  Bank  v.  Cook, 
SS  Ohio  St.  142;  Robinson  v.  Eaaawha  Valley  Bank,  44  Ohio  St.  441, 
68  Am.  Rep.  829;  Bank  of  Hamburg  t.  Wray,  4  Btrob.  (S.  C.)  87, 
61  Am.  Dec.  659  (indorsing);  Tarrer  t.  GarllngtOD,  27  S.  C.  107,  U 
Am.  St  Rep.  628;  Arnold  v.  Spragne,  84  Vt  402. 

lu  Newhall  v.  Dunlap,  14  Me.  180,  81  Am.  Dec.  46. 
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made  himself  a  party  to  the  contract.  These  provisioDB, 
therefore,  are  not  to  be  considered  as  applying  to  n^^tiable 
paper  in  such  ft  way  as  to  make  parol  evidence  of  the  nndei^ 
standing  and  intention  of  the  parties  admissible  to  relieve 
an  agent  who  has,  on  the  face  of  the  paper,  expressly  assumed 
the  liability  himself.^'* 

(c)  In  prinoipal's  name. — But  if  he  acts  and  signs  in  the 
name  of  his  principal  in  making  the  note  or  bill  he  cannot 
be  held  personally  liable  thereon. ^^^  The  important  ques- 
tion in  this  connection  is  to  ascertain  when  a  negotiable  in- 
strument is  so  made  as  to  be  binding  upon  the  agent  only. 
When  is  the  instrument  ao  signed  that  it  is  the  signature  of 
the  agent  alone  and  not  of  his  principal  ?  This  is  a  matter 
of  intentiwi  which  is  often  difficult  of  determination,  and 
which  is  to  be  determined  from  the  face  of  the  instrument 
without  the  aid  of  parol  evidence,  unless  the  face  of  the  in- 
strument shows  an  ambiguity  as  to  who  was  intended  to  be 
bound,  in  which  case  parol  evidence  of  such  intention  may 
be  admitted.  Parol  evidence  may  also  be  admitted  to  show 
that  the  principal  does  business  under  the  name  of  the  agent, 
and  that  although  the  instrument  was  signed  in  the  agent's 
name,  it  was  the  name  under  which  the  principal  does  busi- 
ness, and  in  fact  was  his  obligation. 

(d)  Detennination  of  ezeontion. — These  questions  as  to 
when  a  negotiable  instrument  is  executed  in  an  agent's  name 
and  is  therefore  binding  on  him  alone,  have  been  fully  con- 
sidered in  a  former  chapter,  in  treating  of  the  execution  of 
authority."*  If  it  is  determined  from  the  rules  there  set 
forth  that  the  signature  to  the  negotiable  instrument  is  that 
of  the  principal,  or  it  was  the  intention  of  the  instrument  to 
bind  him  alone,  he  alone  will  be  bound  and  the  agent  will 
be  relieved  from  any  liability  on  the  instrument.*"     If  on 

it<  Stardivant  T.  Hull,  B9  Me.  172,  8  Am.  Rep.  409  (constmlag 
Rev.  Bt  1857,  c.  73,  {  IE;  c.  1,  !  4,  clause  21);  Rendell  t.  Harrlman. 
75  Me.  497,  46  Am.  Rep.  421. 

iM  Wilson  T.  Bartbrop,  2  Mees.  A  W.  863;  Plerc7  v.  Hedrick,  2 
W.  Va.  458,  98  Am.  Dec.  774;  and  eee  ante,  S  310  et  sea- 
's* Ante,  ES  310-330. 
I3T  See  ante,  S|  310-330. 
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the  other  hand  it  is  determined  that  the  eignature  is  un- 
equivocally that  of  the  agent  aloae,  or  it  was  the  intention 
of  the  instnunent  to  bind  him  alone,  he  alone  will  be  bound 
thereby."* 

These  rales  do  not,  however,  as  a  general  rule,  apply  to 
public  agenta  who  make,  accept,  or  indorse  negotiable  in 
stnunentB  on  behalf  of  the  government.' " 

(e)  Where  signinp  is  nnaathorized. — Previous  to  the  nego- 
tiable iustrumentB  law,  it  was  held  that  where  an  agent 
signed  his  principal's  name  to  such  an  instrument  without 
authority,  the  agent  was  personally  liable  in  an  action  of 
gfflieral  assumpsit,'""  or  in  a  special  action  on  the  case.*'' 
But  the  n^;otiable  instruments  law  provides  that  where  the 
instrument  shows  either  in  the  body  thereof,  or  by  means  of 
words  added  after  the  signature,  that  it  was  signed  for  or  on 
behalf  of  a  principal,  or  in  a  representative  capacity,  the 
signer  is  not  personally  liable  if  he  is  duly  authorized ;  but 
the  mere  addition  of  words  describing  the  signer  as  an 
agent,  or  as  acting  in  a  representative  capacity,  without  dis- 
closing his  principal,  will  not  relieve  the  signer  from  per- 
BODal  liability.'"     From  this  provision  it  would  seem  to  fol- 

"8  S«e  ante.  BS  310-330. 

<»  See  post,  E  B76. 

luRosBlter  v.  Roselter.  S  Wend.  (N.  T.)  494,  24  Am.  Dec.  62; 
Frankland  v.  Johnaon,  147  III.  G20,  87  Am.  St  Rep.  234;  Bank  of 
Hamburg  v.  Wray,  4  Strob.  (S.  C.)  87,  61  Am.  Dee.  669;  Bdlnge  t. 
Brown,  1  Rich.  Law  (S.  G.)  26E.  As  wae  said  In  this  case:  "If 
one  Blgn  a  note  or  Indoree  a  bill  as  agent,  wben  be  is  not  agent, 
be  la  pereonally  liable  althongb  he  do  bo  bona  flde,  and  does  no 
other  act  to  deceive  or  mislead  tbe  person  with  wbom  he  deals, 
except  hy  tbe  aaBamptlon  of  agency  when  be  1b  not  agent." 

Bat  In  Duaenbury  v.  Bills,  3  Johns.  Cas.  (N.  Y.)  70,  2  Am.  Dec. 
144,  where  a  person  signed  a  note  In  tbe  name  of  another,  as  tbe 
attorney  ol  tbe  latter,  but  having  no  authority  from  him  tor  that 
pnrpoae,  he  was  held  personally  liable  on  tbe  note  to  tbe  party  who 
had  accepted  it  under  such  mistake  or  Impoeition. 

1*1  Long  T.  Colbum,  11  Mass.  97,  6  Am.  Dec.  160;  Ballou  v.  Tal- 
bot. 16  Mass.  461.  8  Am.  Dec.  146. 

i*s8ee  Neg.  Inst  Laws  ot  Colorado;  Connecticut;  District  of  Co- 
lomtila;  Florida;  Iowa;  Maryland;  Massachusetts;  New  York;  North 
Oarolina;  North  Dakota;  Oregon;  Rhode  Island;  Tennessee;  Utah; 
Virginia;  Washington;  Wisconsin,  etc. 
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low  that  where  such  an  inatrument  is  executed  by  an  agent, 
for  or  on  behalf  of  a  principal,  without  due  authority,  he  is 
personally  liable  directly  upon  the  instrument  itself."'  But 
aa  this  controverts  the  common-law  rule  of  permitting  only 
such  person  to  be  liable  upon  a  negotiable  instrument  as  ap- 
pears bound  upon  its  face,  it  has  been  suggested  that  this  law 
be  amended  by  striking  out  the  words  "if  he  was  duly  au- 
thorized."*'* 

§  576.  Liability  of  public  agents  on  oontraots  on  behalf  of 
the  f^vemment. 

(a)  In  general. — The  rules  that  have  been  considered  in 
the  preceding  sections  are  the  ones  applicable  to  cases  of 
private  agency;  but  when  we  come  to  consider  casee  of  public 
agency,  the  rules  applicable  thereto  are  found  to  be  different. 
"Where  a  public  agent  enters  into  a  coatract  on  behalf  of  his 
principal,  the  presumption  is  that  he  did  not  intend  to  bind 
himself  personally  by  the  contract,  but  that  his  intention  was 
to  bind  the  government  only,  although  he  may  have  con- 
tracted in  his  own  name.  It  is  also  presumed,  in  such  cases, 
that  the  other  contracting  party  did  not  intend  to  rely  upon 
the  individual  responsibility  of  the  agent,  but  rather  upon 
that  of  his  principaL 

It  is  a  general  rule,  therefore,  that  where  a  public  agent 
enters  into  a  contract  in  his  official  capacity,  on  behalf 
of  his  principal,  he  is  not  personally  liable  thereon,  even 
though  the  contract  is  ^tecuted  in  such  a  manner  that  if  the 
agency  were  a  private  one,  the  agent  would  be  personally 
bound.""     "Great  public  inconvenience  would  result  from 

»"»  Cbipman  v.  Foster,  119  Mftss.  189. 

IX  See  16  Harv.  Law  Rev.  266,  citing  a  number  ot  authorities 
against  tbla  doctrine. 

i"Macbeatb  v.  Haldimand,  1  Term  R.  ITS;  Palmer  v.  Hutchin- 
son, 6  App.  Caa.  619;  New  Tork  A  C.  S.'s.  Co.  v.  Harrison,  16  Fed. 
6SS;  Parks  v.  Ross,  11  How,  (U.  S.)  362;  Jones  v.  LeTombe.  8  Dall. 
(U.  S.)  384;  Hodgson  v.  Dexter,  1  Cranch  (U.  S.)  345;  Dwloelle  v. 
Henrlquez,  1  Cal.  3S7;  Adams  v.  Whittlesey,  3  Conn.  660;  Ogden 
V.  Raymond,  22  Conn.  379,  68  Am.  Dec.  429;  Tulee  v.  Canova,  11 
Fla.'  9;  Ghent  v.  Adams,  2  Oa.  £14;  Sparta  Scbool  Township  v. 
Mendell,  13S   Ind.  18S;    Murray  v.   Carothera,   1   Mete.    (Ky.)    71; 
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a  different  doctrine,  considw-ing  the  various  public  function- 
aries which  the  govemment  must  employ,  in  order  to  trans- 
act its  ordinary  buaineas  and  operations ;  and  many  persona 
would  be  deterred  from  accepting  important  offices  of  trust 
under  the  govemmMit,  if  they  were  held  personally  liable 
upon  all  their  official  contracts."^'"  Nor  will  it  make  any 
difference  if  the  promise  was  given  or  the  aervicea  were  per- 
formed at  the  special  instance  and  request  of  the  person 
so  acting  as  agent;  for  although,  in  common  and  ordinary 
cases,  the  law  implies  a  promise  and  personal  obligation  aa 
necessarily  resulting  from  services  performed  on  request,  yet 
such  implication  never  arises  where  it  appears  that  the  re- 
quest was  made  by  a  public  agent  acting  in  a  public  con- 
cern.'" 

A  school  trustee  deriving  his  official  character  from  gen- 
eral law  and  the  election  of  the  people  of  a  given  district 
is  as  much  a  public  agent  as  if  he  were  the  immediate  agent 
of  the  state  or  of  one  of  its  political  divisions,  and  as  such  is 
not  personally  liable  to  a  school  teacher  for  services  rendered 
is  teaching  a  school  at  the  request  of  the  defendant' ^^  So  a 
public  agent  in  his  known  official  capacity,  employing  a  man 
to  labor  on  government  work,  cannot  be  held  personally  lia- 

Preeman  v.  Otis,  9  Mobs.  272,  6  Am.  Dec.  66;  Brown  v.  Austin,  1 
Man.  Z08,  2  Am.  Dec.  11;  Dawes  v.  Jackaon,  9  Mbbb.  490;  Baln- 
brldge  T.  Downle,  6  Maes.  268;  SlmondB  v.  Heard,  23  Pick.  (Mau.) 
120.  84  Am.  D«c  41;  Sanbom  v.  Neal.  4  Minn.  126,  77  Am.  Dec. 
502;  Copes  v.  Matthews,  10  Smedes  ft  M.  (Mies.)  398;  Tutt  v. 
HobbB,  17  Mo.  486;  Reed  v.  Coswar,  26  Mo.  13;  Walker  v.  Swart- 
voat,  12  Johns.  (N.  T.)  441,  7  Am.  Dec.  334;  Fox  v.  Drake,  8  Cow. 
<N.  T.)  IBl;  Oaboroe  v.  Kerr,  12  Wend.  (N.  T.)  179;  Nichols  v. 
Uoody,  22  Barb.  (N.  T.)  611;  Tucker  v.  Justices  of  Iredell  County, 
36  N.  C.  (13  Ired.)  434;  Hammarakold  v.  Bull,  11  Rich.  Law  (S.  C.) 
493;  Miller  v.  Ford.  4  Rich.  Law  (S.  C.)  376,  56  Am.  Dec.  687;  Enloe 
T.  HaU,  1  Hompb.  (Tenn.)  303. 

»t  Story.  As.  i  302;  Miller  v.  Ford,  4  Rich.  Law  (8.  C.)  376,  56 
Am.  Dec  687. 

UT  Brown  T.  Austin.  1  Haaa.  308,  2  Am.  Dec.  11. 

i»»Ogden  V.  Raymond.  22  Conn,  379,  68  Am.  Dee.  428;  Adams  v. 
VbltUeaey.  3  Conn.  664;  Sanborn  v.  Neal,  4  Minn.  126.  77  Am.  Dec 
502;  Hodgson  y.  Dexter,  1  Crancb  (V.  S.)  346;  Olney  v.  Wlckes,  18 
Johns.  (N.  T.)  124;  Allen  v.  School  District,  15  Pick.   (Mass.)  36. 
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fale  for  the  wages  of  the  p&rty  so  employed."'  So  an  action 
on  the  promise  of  an  army  officer  in  hia  official  capacity  to 
pay  a  reward  for  apprehending  a  deserter  cannot  be  main- 
tained.'***  Bat  where  it  does  not  appear  that  an  agent,  in 
makiQg  a  contract,  acted  expressly  or  ostensibly  as  a  public 
agent,  it  will  be  deemed  a  private  contract.^**  A  public  ad- 
ministrator of  a  county  ie  held  not  to  be  a  public  agent  within 
the  meaning  of  this  rule.^*' 

(b)  When  pnblio  af^ent  is  penonaUy  bound. — But  although 
this  is  the  gwieral  rule,  it  is  founded,  as  has  been  seen  above, 
on  a  mere  presumption  which  may  be  rebutted  by  evidence 
tending  to  show  that  the  agent  clearly  intended  to  bind  himself 
personally,  and  that  the  other  party  to  the  contract  relied  upon 
his  personal  reaponsibility ;  but  it  is  incumbent  upon  the  per- 
son thus  seeking  to  hold  such  an  agent  personally  liable  to 
show  by  clear  proof  that  such  was  the  intention  of  the  par- 
ties.'*' "A  person  acting  as  a  public  agent  may  contract  with 
an  individual  in  such  a  manner  as  to  make  himself  personally 
liable;  but  the  facts  and  circumstances  must,  in  such  cases, 

1"  Walker  v.  Swartwout,  IZ  Johns.  (N.  T.)  444,  7  Am.  Dec.  83*. 
A  collector  of  cuatoma  of  the  Uolted  States  government  la  not,  in 
the  abaence  of  an  express  protnise  to  pay,  liable  for  the  wages  of  a 
peraon  employed  by  him  aa  night  watch  and  oarsman.  Nichols  v. 
Moodr,  22  Barb.  (N.  T.)  611. 

iM  Belknap  v.  Relnhart.  2  Wend.  (N.  T.)  375.  20  Am.  Dec  621. 

'"Swift  V.  Hopltlns.  13  Johns.  (N.  Y.)  313. 

""Dwlnelle  v.  Henrique*,  1  Cal.  387. 

»•"  Clutterbuck  v.  Coffin,  3  Man.  A  O.  842;  Auty  v.  Hutchinson, 
«  C.  B.  266;  Macbeath  v.  Haldlmand,  1  Term  B.  177;  New  York  A 
C.  a.  S.  Co.  T.  Harbison,  16  Fed.  SSS;  Parks  v.  Ross,  11  How.  (U. 
S.)  363;  Jonea  t.  LeTombe,  3  Dall.  (U.  S.)  384;  Anderaon  v.  Pearce. 
S6  Ark.  293,  88  Am.  Rep.  39;  Johnson  v.  Common  Council,  16  Ind. 
227;  Murray  v.  Carothers,  1  Mete.  (Ky.)  71;  Brown  v.  Bradlee,  156 
Mass.  28.  ZZ  Am.  St.  Rep.  430;  Sanborn  v.  Neal,  4  Minn.  126,  77 
Am.  Dec.  502;  Copes  t.  Matthews,  10  Smedes  ft  M.  (Miss.)  398; 
McClenticka  v.  Bryant,  1  Mo.  698,  14  Am.  Dec.  310;  Stone  v.  Wood, 
1  Cow.  (N.  T.)  468.  17  Am.  Dec.  629,  631;  Nichols  v.  Moody,  22 
Barb.  (N.  Y.)  Gil;  Sheffield  v.  Watson,  3  Caines  (N.  Y.)  68;  Os- 
borne T.  Kerr,  12  Wend.  (N.  Y.)  17B;  Tucker  v.  Juaticea  of  Iredell 
County,  36  N.  C.  (13  Ired.)  434;  Miller  v.  Ford,  4  Rich.  Law  (S.  C.) 
S76,  66  Am.  Dec.  687;  McGurdy  v.  Rogers,  21  Wla.  1S7,  91  Am.  Dec. 


Digitized  byGoOgIc 


5    576c  CONTRACTS— AUTHORIZED.  1257 

show  the  contract  to  be  very  special,  and  that  the  party  gave 
the  credit  to,  or  performed  the  labor  for,  the  individual  alone, 
and  on  his  promise  and  agreement  to  pay ;  or  the  fact  of  his 
being  a  public  agent  must  be  unknown,  and  must  not  be  dia- 
closed  at  the  time  of  making  the  contract.  The  great  in- 
quiry in  such  cases  is,  to  whom  was  credit  intended  to  be 
given?'"**  Even  an  express  promise  to  pay  is  not  always 
the  criterion ;  but  much  depends  upon  the  question  whether 
the  agent  intended  to  make  himself  personally  liable.'*'  It 
is  a  question  of  fact  for  the  jury  in  such  cases  to  determine 
to  whom  credit  is  given,**'  Thus,  an  offer  or  promise  to 
the  effect  that  a  sum  specified  will  be  paid  to  any  person 
furnishing  eridence  which  will  lead  to  the  arrest  and  convic- 
tion of  a  certain  person,  and  signed,  "Selectmen  of  Milton," 
is  a  personal  promise  of  the  persons  so  signing  it,  especially 
if  they  did  not,  in  their  official  capacity,  have  authority  to 
bind  the  town  of  which  they  were  selectmen.'*'  So  public 
agents  may  personally  bind  themselves  if  they  make  con- 
tracts beyond  their  authority,'*' 

A  public  agent  would  also  be  personally  liable,  if  he  should 
deny  to  the  government  that  he  had  entered  into  such  con- 
tract, and  by  such  interference  enforce  his  remedy  against 
the  government,  as,  by  his  conduct,  he  has  in  effect  disavowed 
his  acting  in  the  character  of  a  public  agent,"* 

(c)  Contracta  within  these  rules. — These  rules  apply  not 
only  to  simple  contracts,  other  than  negotiable  instruments, 
but  also  to  sealed  instruments  and  negotiable  paper,  for  the 
presumption  that  a  public  agent  does  not  intend  to  bind 
himself  applies  as  well  in  these  cases  as  in  simple  contracts. 
Hence  if  a  public  agent,  whilst  acting  in  his  official  capacity 

i««  Nichols  V.  Moody,  22  Barb.  (N.  T.)  611. 

""Walker  v.  Swartwout.  12  Johns.  (N.  T.)  444,  7  Am.  Dec.  B34; 
Nichota  r.  Moody.  22  Barb.  (N.  T.)  611;  Oaborne  v.  Kerr,  12  Wend. 
(N.  T.)  179. 

i««Auty  V.  HntchlnBon,  6  C.  B.  366;  Brown  v.  Rundlett.  16  N.  H. 
360;  Hammarekold  v.  Bull,  S  Rich.  Law  (S.  C.)  484. 

KT  Brown  V.  Bradlee,  1G6  Haas.  28,  32  Am.  St.  Rep.  430. 

»M  Post.  E  589. 

"•  Freeman  r.  Otis,  9  Mane.  272,  6  Am.  Dec.  66. 
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and  in  performance  of  his  official  duties,  makes  a  sealed  con- 
tract.*'"* or  negotiable  instrument,*''  on  behalf  of  the  gov- 
ernment, he  -will  not  be  bound  thereby,  although  he  affixes 
his  own  name  or  seal  to  it,  unless  there  is  clear  proof  show- 
ing an  intention  on  his  part  to  become  personally  bound. 
Xhufl,  a  sealed  contract  bj  persons  describing  themselves  as 
members  of  a  township  committee,  and  binding  themselves 
and  their  successors  in  office,  although  signed  by  them  as  indi- 
viduals, does  not  bind  them  individually.*"^  So  a  n^otiable 
note  made  by  school  trustees,  for  the  purposes  of  their  office, 
and  purporting  to  be  their  individual  obligation,  but  with 
the  addition  to  their  signatures  of  their  official  description, 
is  binding  upon  the  school  corporation,  and  not  upon  the 
trustees  individually.""  In  some  cases,  however,  it  is  held 
that  where  there  is  nothing  in  the  body  of  a  negotiable  instru- 
ment indicating  that  it  was  executed  by  the  public  agent,  in 
his  official  capacity,  the  mere  fact  that  he  adds  to  his  signa- 
ture words  indicating  his  official  capacity  does  not  relieve 
him  from  personal  liability  on  the  instrument,  and  hence,  in 
that  respect,  overlooking  or  not  recognizing  the  distinction 
between  public  and  private  agents.*"*  But  there  seems  to 
be  no  reason  why  it  should  not  apply  in  such  cases,  as  well 
as  in  other  cases  of  public  agents  or  on  other  contracts.*"' 
It  has  been  held  that  this  distinction  between  the  liability 

i«>MacbeaUi  v.  Haldlmand,  1  Term  R.  172;  Dnwln  v.  Wolaelef, 
1  Term  R.  674;  Hodgson  v.  Dexter,  I  Granch  (U.  B.)  31G;  Murray 
T.  Carothers,  1  Mete.  (Ky.)  71;  Btinchfleld  v.  Little,  1  Me.  231,  10 
Am.  E>ec.  66;  Knight  v.  Clark,  48  N.  J.  Iaw.  22,  67  Am.  Rep.  634; 
Randall  v.  Van  Vechten,  19  Johns.  (N.  T.)  60,  10  Am.  Dec.  19S. 

1*1  School  Town  of  Montlcello  v.  Kendall,  TS  Ind.  91,  37  Am.  Rep. 
139;  Hodges, T.  Runyon,  30  Mo.  491. 

iM  Knight  v.  Clark,  48  N.  J.  Law.  22,  57  Am.  Rep.  534. 

iti  School  Town  of  Hontlcello  v.  Kendall,  72  Ind.  91,  37  Am.  Rep. 
139. 

"«Wing  T.  OUck,  66  Iowa,  47S,  41  Am,  Rep.  118;  Fowler  v.  At- 
kinson, 6  Minn.  G79;  Trustees  of  Schools  of  Cahokla  v.  Rautanberg, 
88  111.  219. 

">  School  Town  of  Montlcello  v.  Kendall,  72  Ind.  91,  37  Am.  Rep. 
139;  Pine  Civil  Tp.  v.  Huber  Mfg.  Co.,  83  Ind.  121;  Wallls  v.  John- 
son School  Tp.,  76  Ind.  368;  Sanborn  v.  Neal,  4  Minn.  126,  77  Am. 
Dec.  602;  McClellah  y.  Reynolds.  49  Mo.  312. 


Digitized  byGoOgIc 


§  577  CONTRACTS—UNAUTHORIZED.  1259 

of  public  and  private  agents  does  not  appl;  to  contracts  made 
by  officers  of  municipal  corporations,  which  can  contract  for 
themselTee  and  be  sued  on  their  contracts.'" 

B.  On  Ufwutftot-ieed  Contractt. 
§  677.    In  gmeral. 

If  a  person  falsely,  whether  knowingly  or  throngh  mis- 
take, assumes  to  act  as  agent  for  another,  and  enters  into  a 
contract  in  his  name,  or  if  an  agent  enters  into  a  contract 
which  is  not  within  the  scope  of  either  his  actual  or  apparent 
authority,  and  the  contract  is  not  ratified  by  the  principal, 
all  of  the  courta  agree  that  the  ageat  is  personally  liable  to 
the  other  party,  in  some  form  of  action,  for  the  loss  sustained 
by  reason  of  his  wrongful  assumption  and  representation  of 
authority.  Or  as  the  rule  is  often  stated,  if  an  agent  acts 
without  or  in  excess  of  his  authority,  so  that  his  principal  is 
not  bound,  he  will  himself  be  liable  for  the  damages  thns  occa- 
sioned to  the  other  contracting  party,  although  he  may  have 
been  innocent  of  any  intention  to  defraud,"^  provided  the 
other  party  did  not  know  of  his  want  of  authority;"*  but 
the  courts  do  not  agree  as  to  the  remedy  of  the  other  party,'"* 
The  agent  may,  of  course,  when  entering  into  a  contract  on 
behalf  of  another,  expressly  agree  with  the  other  contracting 
party  that  he  will  not  be  personally, responsible  for  any  lack 
of  authority,  and  in  such  a  case  he  could  not  be  held  person- 
ally liable  if  the  contract  is   unauthorized.'*"     The  mere 

»■  ProTldence  v.  Milter,  11  R.  I.  272,  23  Am.  Rep.  KZ;  Hall  v. 
Cockrell,  28  Ala.  507;  Brown  t.  Bradlee,  156  Mass.  28,  32  Am.  St 
Rep.  430;  Slmonds  t.  Heard,  23  Pick.  (Mebb.)  120,  34  Am.  Dec.  41. 

iMPolhill  V.  Walter.  3  Bam.  ft  Adol.  114;  CoUen  t.  Wright.  8 
El.  A  Bl.  647;  Halbot  v.  Lens  [ISOl]  1  Ch.  344;  Dale  t.  Donald- 
Boo  Lumber  Co.,  48  Ark.  188,  8  Am.  SL  Rep.  224;  Noyee  y.  luring, 
56  He.  408;  Dusenbnry  t.  Ellis,  8  Johns.  Caa.  (N.  T.)  70.  2  Am.  Dec 
144;  BaltHD  t.  Nlcolar,  53  N.  T.  467;  Kroner  v.  Fltcaim.  101  Pa. 
311,  47  Am.  Rep.  718;  and  ottier  cases  cited  in  tbe  notes  following. 

!■■  Halbot  T.  Lens  [1901]  1  Cb.  344;  Hall  t.  Lauderdale.  46  N. 
T.  70;  Michael  r.  Jones,  84  Mo.  578. 

i»  See  post,  iS  586,  686. 

iM  Lilly  V.  Smales  [1892]  1  Q.  B.  466;  Ogden  v.  Raymond,  23 
Conn.  379,  58  Am.  Dec.  429;  McCurdy  t.  Rogers,  21  Wla.  197,  91 
Am.  Dec.'teS. 
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want  of  authority  in  an  ageot  to  bind  the  person  for  whom 
he  asBumea  to  act  does  not  render  him  individually  liable^ 
where  the  facts  and  circumstances  indicate  that  no  snch  lia- 
bility was  intended  by  either  of  the  parties.'*' 

These  questions  may  arise  under  various  circumstances, 
but  they  most  generally  arise  where  the  agent  makes  an  un- 
authorized contract,  (1)  when  he  knows  that  he  is  un- 
authorized, (2)  when  be  acts  without  any  anthority  bona 
fide  believing  he  has  such,  and  (3)  when  he  bona  fide  acts 
in  excess  of  his  authority.'*'  All  the  cases  in  which  the 
agent  has  been  held  personally  responsible  for  an  authorized 
contract  will  be  found  to  arrange  themselves  under  one  or 
the  other  of  these  classes.  In  all  of  them  it  will  be  found 
that  in  order  to  make  an  agent  personally  liable  where  he  did 
not  intend  to  become  so,  and  credit  was  not  given  to  him 
personally,  he  must  either  have  been  guilty  of  some  fraud, 
made  some  statements  which  he  knew  to  be  false,  or  stated 
as  true  what  he  did  not  know  to  be  true,  omitting  at  the  same 
time  to  give  such  information  to  the  other  contracting  party 
as  would  enable  him  equally  with  himself  to  judge  as  to  the 
authority  under  which  he  proposed  to  act.'" 

§  678.    Where  i^nt  knows  he  is  anaathorixed. 

Where  an  agent  knows  that  he  has  no  authority  to  enter 
into  a  contract  for  an  assumed  principal,  his  liability  in  re- 
spect thereto  may  arise  (1)  upon  an  express  representation 
that  he  possesses  the  authority  necessary  to  enter  into  such 
contract,  or  (2)  upon  an  implied  representation  that  he  pos- 
sesses such  authority. 

If  he  expressly  represents  that  he  has  the  requisite  author- 

1"  Michael  V.  Jones,  S4  Mo.  678. 

iiiTbe  caaeB  have  also  been  sometlmea  clasBlfled  as  tollows: 
"(1)  Where  the  agent  makes  a  false  representation  of  his  author- 
ity with  Intent  to  deceive;  (2)  where,  with  knowledge  of  hla  want 
ot  authority,  but  without  Intending  any  fraud,  he  assumes  to  act 
as  tbongh  he  were  fully  authorized;  and  (3)  where  he  undertakes 
to  act  bona  fide,  believing  he  lias  authority,  but  in  tact  has  none  " 
Kroeger  v.  Pttcalrn.  101  Pa.  311,  47  Am.  Rep.  718. 

lusmout  V.  Ilbery,  10  Mees.  A  W.  1;  McCurdy  v.  Rogers,  21 
WU.  187,  91  Am.  Dec.  468;  Halbot  v.  Lens  [1901]  1  Ch.  344. 
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ity  to  enter  into  the  contract  in  queetiou  on  behalf  of  the 
assumed  principal,  when  in  fact  he  fcnowa  that  he  has  not, 
it  is  evident  that  there  ia  an  intention  on  his  part  to  deceive 
the  other  party  and  to  induce  him  to  enter  into  the  contract, 
and  consequently  he  will  be  personally  liable  to  such  party 
for  any  injury  suffered  by  the  latter  by  being  thus  deceived 
and  misled."*  He  induces  the  other  party  to  enter  into  a 
contract  on  what  amounts  to  a  miBrepresentation  of  a  fact 
peculiarly  within  his  own  knowledge,  and  it  is  but  just  that 
he  who  does  ao  should  be  considered  as  holding  himself  out 
as  one  having  competent  authority  to  contract,  and  as  guar- 
anteeing the  consequencee  arising  frc«n  any  want  of  such 
authority.*"  Thus,  where  a  son  represents  himself  to  be 
the  agent  to  sell  his  father's  estate,  whereas  in  fact  he  is 
not,  and  in  such  capacity  accepts  from  a  third  party  a 
bona  fide  bid  to  buy  the  property,  which  he  fails  to  have 
carried  out,  be  is  personally  liable  to  such  third  person,  who 
made  or  procnred  the  bid  to  be  made,  in  such  sum  as  would 
be  8  reasonable  compensation  for  his  services  in  ne^tiating 
the  same.*'*  So  a  person  who  signs  a  release  of  liens,  falsely 
representing  that  he  has  authority  to  do  so  from  the  owner 
of  the  liens,  is  liable  in  damages  to  a  person  purchasing  the 
property  on  the  faith  of  the  release.'"^ 

And  this  is  also  true  where,  although  he  makes  no  ex- 
press representation  as  to  bis  authority,  yet  contracts  with 
the  third  party  in  such  a  manner  as  to  impliedly  represent 
that  he  posseeses  the  requisite  authority.     If  he  contracts 


i««Smout  y.  Ilberr,  10  Meoa.  t  W.  1;  Beattte  t.  Ebury,  7  Ch. 
App.  777;  Collen  v.  Wright.  S  El.  ft  Bl.  647;  Ware  t.  Morgan,  67 
Ala.  46S;  Levy  v.  Lane,  38  la.  Ann.  262;  Rlcbte  t.  Baee,  15  La.  Ann. 
668;  Dnffr  y.  HalUnkrodt,  81  Mo.  App.  449;  Weare  t.  Oove,  44 
N.  H.  196;  New  York  Bank  Note  Co.  v.  McKoige.  31  App.  Dlv.  (N. 
Y.)  188;  Parker  v.  Knox,  80  Hun  (N.  T.)  B50;  Noe  v.  Qregory,  7 
Daly  (N.  T.)  283;  Parmers'  CtMiperaUve  Trust  Co.  v.  Floyd,  47 
Ohio  St.  525,  21  Am.  St  Hep.  846;  Kroeger  ▼.  Pltcalra,  101  Pa.  311. 
47  Am.  Rep.  718;  l^ne  v.  Corr,  IE6  Pa.  2E0;  Lnttrell  T.  White  (Tenn. 
Ch,  App.)  42  8.  W.  61;  McReavy  v.  Eahelman,  4  Waeh.  760. 

iM  Smout  V.  Ilbery,  10  Moea.  A  W.  1. 

iMDtiitT  y.  HalUnkrodt,  81  Ho.  App.  449. 

i«i  Lane  y.  Corr,  156  Pa.  260. 


Digitized  byGoOgIc 


1262  LIABIUTT,  AGBNT  TO  THIRD    PHR80N.         §  579 

with  the  third  party  in  such  a  manner  as  to  impliedly  hold 
himself  out  as  having  authority  to  make  the  contract  on  be- 
half of  another,  when  in  fact  he  knows  that  he  is  not  au- 
thorized to  do  so,  he  will  be  personally  liable  for  all  injuries 
suffered  by  the  other  party  by  reason  of  such  representa- 
tions.*'* 

§  879.    Where  agent  bona  fide  acts  without  any  authority. 

The  same  rule  applies  where  the  ostensible  agent  acts  with- 
out any  authorily^,  bona  fide  believing  that  he  has  authority 
to  make  the  contract  in  question.  If  the  agent  has  acted 
without  any  authority  whatever,  the  mere  fact  that  he  did 
so  in  good  faith,  believing  that  be  possessed  the  requisite 
authority,  does  not  relieve  him  from  liability  to  a  third  party 
who  baa  been  injured  thereby.  Hence,  where  an  agent, 
without  authority,  enters  into  a  contract  on  behalf  of  an  as- 
sumed principal,  expressly  representing  that  he  has  author- 
ity to  do  so,  and  bona  fide  believing  he  has  such,  he  will  be 
personally  responsible  to  such  party  by  reason  of  hia  being 
deceived  and  misled  by  the  agent's  representations.*'*     In 

ttapolbtll  V.  Walter,  3  Bam.  ft  Adol.  114;  Randell  v.  Trimen,  18 
C.  B.  786;  Dale  t.  Donaldson  Lumber  Co.,  48  Ark.  188,  8  Am.  St. 
Rep.  224;  Charles  v.  Eahleman,  6  Colo.  107;  Franfelond  t.  JobiiBon, 
147  III.  620.  37  Am.  St.  Rep.  234;  Levy  v.  Lane,  38  Lb.  Ann.  252; 
Hewitt  T.  Roudebush,  24  La.  Ann.  2G4;  Keener  y.  Harrod,  2  Md.  70, 
S6  Am.  Dec.  706;  Solomon  v.  Penoyor,  89  Mich.  11;  Woodee  t.  Den- 
nett, 9  N.  H.  56;  White  v.  Madison,  26  N.  T.  117;  Simmons  t.  More, 
100  N.  Y.  140;  Farmers'  Co-operative  Trust  Co.  v,  Pioyd,  47  Ohio 
St.  525.  21  Am.  St  Rep.  816;  Kroeger  v.  Pitcalm,  101  Pa.  311,  47 
Am.  Rep.  718;  Lasher  v.  Stlmson,  145  Pa.  30;  Clark  v.  Foster,  8 
Vt.  98. 

AsBumlns  to  act  as  agent  of  a  foreign  corporation  In  a  state, 
knowing  that  he  was  not  anthorlzed  to  do  so,  and  In  violation  of 
a  statute,  makes  him  personally  liable  to  the  person  with  whom 
he  dealt  for  or  on  account  of  bis  principal;  and  the  penalty  pre- 
scribed by  statute  for  violating  It  Is  not  his  only  liability,  bat  It 
Is  In  addition  to  his  common-law  responsibility  to  the  person  with 
whom  he  unlawfnDr  dealt    Lasher  r.  Stlmeon,  145  Pa.  30. 

i«sSmout  V.  Ilbery,  10  Meee.  ft  W.  1;  Bartlett  v.  Tucker,  104 
Mass.  336,  S  Am.  Rep.  240;  Jefts  v.  York,  10  Cush.  (Mass.)  392; 
Kroeger  v.  Pltcalrn,  101  Pa.  311,  47  Am.  Rep.  718;  Hamburg  Bank 
V.  Wray,  4  Strob.  (S.  C.)  87,  51  Am.  Dec.  659. 
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these  cases,  it  is  tme,  the  agent  is  not  actuated  bj  any  fraud- 
ulent motives,  nor  has  be  made  any  statement  which  he 
knows  to  be  untrue.  But  still  his  liability  depends  ob  the 
same  principles  as  abova  It  is  a  wrong  different  in  moral 
degree  only,  but  not  in  its  essence,  from  the  case  stated  in 
the  preceding  section,  to  state  as  true  what  he  does  not  know 
to  be  true,  even  though  he  does  not  know  it  to  be  false,  but 
believes,  without  sufficient  grounds,  that  the  statement  will 
ultimately  turn  out  to  be  true.  And  if  that  wrong  produces 
injury  to  a  third  person,  who  is  wholly  ignorant  of  the 
grounds  on  which  such  belief  of  the  supposed  agent  is 
founded,  and  who  has  relied  on  the  correctness  of  bis  asser- 
tion, it  is  jnst  that  he  who  makes  such  assertion  should  be 
personally  liable  for  its  consequences.*'" 

And  the  same  is  true  where  be  bona  fide  acts  without  au- 
thority, believing  himself  to  have  such,  although  he  makes  no 
express  representation  as  to  his  authority.  There  is,  in  such 
cases,  an  implied  representation  on  his  part  that  he  pos- 
sesses the  requisite  authority,  and  the  fact  that  he  acted  in 
good  faith,  but  erroneously,  does  not  relieve  him  from  liabil- 
ity for  damages  caused  to  the  other  party,  any  more  than  it 
does  not  do  so  where  he  makes  express  representations  as  to 
his  authority.*'"  By  acting  as  agent  for  another,  when  he 
is  not,  though  he  thinks  he  is,  he  tacitly  and  impliedly  rep- 
resents himself  authorized,  without  knowing  the  fact  to  be 
true,  and  it  is  in  the  nature  of  a  false  warranty,  upon  which 
he  is  liable.*" 

This  rule  is  clearly  a  just  one,  for  however  innocent  the 
agent  may  have  been  of  any  actual  wrong,  his  acts  have  been 

1"  Bmout  V.  Ubery,  10  MeeB.  ft  W.  1. 

iTi  Rjcbardaon  v.  Williamson,  L.  R.  6  Q.  B.  276;  Randell  v.  Trlmen, 
18  C.  B.  786;  Ware  y.  Morgan,  67  Ala.  46S;  Hendenball  v.  Stewart, 
18  iDd.  App.  262;  Rice  v.  Western  Fuse  ft  Explosives  Co.,  64  111. 
App.  603;  Jefts  v.  York,  4  Cush.  (Mass.)  871,  60  Am.  Dec.  791; 
Bortlett  V.  Tucker,  104  Mass.  336,  6  Am.  Rep.  240;  Farmers'  Co- 
operative Trast  Co.  V.  Floyd,  47  Otilo  St  S2G,  21  Am.  St.  Rep.  846; 
Kroeger  v.  Fltcalm,  101  Pa.  311,  47  Am.  Rep.  71S;  Bank  of  Ham- 
burg V.  WraT,  4  Strob.  (S.  C.)  87,  51  Am.  Dec.  669;  McCurdy  v. 
ROEerfl,  21  Wis.  197,  91  Am.  Dec.  468. 

"aJefta  v.  York,  10  Cnah.  (MasB.)  892. 
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the  cause  of  loas  to  anotlier,  who  is  also  innocent,  and  it  is 
more  eqaitable  and  just  that  the  agent  whose  acts  have  caused 
the  loes  should  be  liable  therefor  rather  than  that  the  third 
party  should  suffer.  "The  fact  that  the  professed  agent  hon- 
estly thinks  that  he  has  authority  affects  the  moral  character 
of  his  act;  but  his  moral  innocence,  so  far  as  the  person 
whom  he  has  induced  to  contract  is  concerned,  in  no  way 
aids  such  person  or  alleviates  the  inconvenience  and  damage 
which  he  sustains.  The  obligation  which  arises  in  such  a 
case  is  well  expressed  by  saying  that  a  person,  professing  to 
contract  as  agent  for  another,  impliedly,  if  not  expressly, 
undertakes  to  or  promises  the  person  who  enters  into  such 
contract,  upon  the  faith  of  the  professed  agent  being  duly 
authorized,  that  the  authority  which  he  professes  to  hare  does 
in  point  of  fact  exist""'  Thus,  one  making,  accepting,  or 
indorsing  a  bill  or  note  as  agent  when  he  is  not  such,  is 
liable  personally,  although  he  does  so  bona  fide.*^*  So  where 
an  agent,  without  authority,  signs  his  principal's  name  to 
a  bill  of  credit,  though  he  bona  fide  believed  he  had  such 
authority,  he  is  personally  responsible  to  one  who  acts  in 
reliance  thereon.^'" 

n»  Wllles.  J..  In  Collen  v.  Wright,  8  El.  A  Bl.  647. 

And  u  vas  said  In  Weare  t.  Qotg,  44  N.  H.  196:  "Altbough 
no  fraud  or  wrongful  motive  can  be  Imputed  to  the  agent,  still  hla 
act  Is  an  affirmation  that  he  has  authority  to  make  the  contract, 
and  he  may  Juetly  be  held  reaponalble  for  the  truth  of  tt;  and  It 
Is  no  more  than  reaaonable  that  be  should  suffer  the  consequences 
of  hla  mistake,  rather  than  the  party  who  Is  mteled  by  It,  because, 
before  holding  himself  out  as  such  agent,  It  is  hU  duty  to  ascer- 
tain whether  his  claim  so  to  act  Is  well  founded  or  not;  and  be 
surely  cannot  be  beard  to  complain  that  others  have  confided  In 
bis  assertion  of  authority,  and  upon  the  strength  of  It  have  en- 
tered Into  reciprocal  engagements  with  him.  Even  If  wholly  inno- 
cent of  any  wrongful  purpose,  bis  case  falls  wltbln  the  familiar 
principle,  that  wfaen  one  of  two  Innocent  persons  must  suffer  a 
loss,  It  ought  to  be  borne  by  blm  who  has  been  the  means  of  caus- 
ing it,  by  inducing  the  other  to  conflde  in  the  truth  of  hla  repre- 
■entatlotui." 

■"Bank  of  Hamburg  t.  Wray,  4  Strob.  <S.  C.)  87,  El  Am.  Dec. 
869;  Edlngs  v.  Brown,  1  Rich.  Law  (S.  C.)  266;  Bartlett  v.  Tucker, 
104  Mass.  336.  6  Am.  Rep.  240. 

tTB  Hendeuball  v.  Stewart,  18  Ind.  App.  262. 
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This  rule  applies,  however,  only  where  the  third  party  has 
also  acted  in  good  faith,  for  if  he  knew,  or  by  using  reason- 
able care  cotild  have  koown,  that  the  agent  was  unantbor- 
iBed,  the  agent  would  not  be  liable.^'" 

All  these  rules  are  based  upon  plain  principles  of  justice, 
for  ever;  person  assuming  to  act  as  the  agent  of  another, 
by  a  natural  if  not  by  a  necessary  implication,  holds  himself 
out  as  having  competent  authority  to  make  the  contract  or 
do  the  act. 

§  580.     Where  ag«nt  hona  fide  acta  in  ezceu  of  anthority. 

So  the  same  rules  apply  where  an  agent  has  Boine  authority 
from  his  principal,  but  in  making  the  contract  in  question 
exceeds  that  authority,  and  the  principal  refuses  to  ratify  or 
be  bound  by  the  contract  In  such  a  case,  the  agent  will  be 
personally  liable  for  damages  to  the  person  with  whom  he 
contracted,  although  he  may  have  been  innocent  of  an  inten- 
tion to  deceive,  and  in  fact  bona  fide  believed  that  he  pos- 
sessed the  authority  which  he  assumed  to  exercise,*'^  unless 
the  other  contracting  party  knew  of  the  agent's  lack  of  au- 
thority.^^* Thus,  where  an  agent  exceeded  his  authority,  in 
sending,  in  his  principal's  name,  for  a  physician  to  attend 

"■Newman  t.  SylTeater,  42  Ind.  112;  Newport  v.  Smltb,  61  Minn. 
277.    See  poet.  S  GS2. 

I'T  Jones  V.  Downman,  4  Q.  B.  235;  Parrot  v.  Welta,  2  Vern.  127; 
Crawford  t.  Barhley,  IS  Ala.  270;  Lazarua  v.  Shearer,  2  Ala.  718; 
Dale  T.  Donaldson  Lumber  Co.,  48  Ark.  1S8,  3  Am.  St.  Rep.  224; 
Charles  t.  Esbleman,  G  Colo.  107;  Walker  v.  Haughejt,  25  111.  App. 
135;  Clay  v.  Cla;,  23  111.  App.  109;  Pitman  v.  Klntner.  5  Blackf. 
(Ind.)  250.  33  Am.  Dec.  4G9;  Lewis  y.  Reed,  11  Ind.  239;  Sandlord 
T.  McArtliur,  IS  B.  Mod.  (Ky.)  411;  Richie  t.  Bass.  16  La.  Ann.  668; 
Keener  v.  Harrod,  2  Md.  63,  56  Am.  Dec.  706;  Browa  v.  Johnson, 
12  Smedes  A  H.  (Miss.)  3&8,  51  Am.  Dec.  118;  Hj-era  Tailoring 
Co.  T.  Keeley,  58  Mo.  App.  491;  Taylor  t.  Nostrand,  134  N.  Y.  108; 
Meech  v.  Smith,  7  Wend.  (N.  T.)  315;  Feeter  t.  Heath,  11  Wend. 
(N.  Y.)  478;  Cochran  v.  Baker,  34  Or.  565;  Kroeger  v.  PItcalm,  101 
Pa.  311,  47  Am.  Rep.  718;  Hampton  t.  Spechenagle,  9  Serg.  A  R. 
(Pa.)  212,  11  Am.  Dec.  704;  Hopkins  v.  Everly,  150  Pa.  117;  Rob- 
erta V.  Button,  14  Vt.  195;  McCurdy  v.  Rogers,  21  Wis.  197,  91  Am. 
Dec.  468. 

lit  Jones  T.  Downman,  4  Q.  B.  236;  and  see  post.  §  682. 
C.  t  S.— 80. 
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an  employe  of  such  principal,  wounded  in  a  private  brawl, 
the  agent  was  held  personally  reaponeible  for  the  serrices 
of  such  physician."'  So  an  agent  renders  himself  person* 
ally  responsible  where  he  makee  a  contract  upon  terms  which 
he  knows  he  has  no  authority  to  agree  to,  although  the  con- 
tract be  made  in  the  line  of  his  business  as  agent*^** 

§  S81,    Exception  to  this  role — ^Death  of  principal 

An  exception  to  this  rule,  however,  exists  where  an  agent 
has  been  authorized,  but  the  principal  dies  before  the  con- 
tract is  made,  and  the  agent  and  other  party  are  ignorant 
of  this  fact.  In  such  case,  the  death  of  the  principal  revokes 
the  agent's  authority,  and  the  contract  thereafter  entered 
into  by  the  agent  on  his  behalf  is  made  without  authority, 
and  hence  there  is  no  contract  binding  on  the  principal  or 
bis  representatives,  but  as  there  is  no  fault  on  the  part  of 
the  agent  by  reason  of  which  the  third  party  is  injured,  there 
would  be  no  personal' liability  on  the  agent.***'  In  all  of 
the  above  cases,  in  which  the  agent  has  been  held  personally 
responsible,  be  has  either  been  guilty  of  some  fraud,  has 
made  some  statement  which  he  knew  to  be  false,  or  has  stated 
to  be  tme  what  he  did  not  know  to  be  true,  omitting,  at  the 
same  time,  to  give  such  information  to  the  other  contracting 
party  as  would  enable  him,  equally  with  himself,  to  judge 
as  to  t^e  authority  under  which  be  proposed  to  act.  But  the 
continnance  of  the  life  of  the  principal  must  be  deemed  a 
fact  equally  within  the  knowledge  of  both  contracting  par- 
ties, and  consequently  neither  is  deceived  or  misled  by  the 
other.  If,  then,  there  must  be  some  wrong  or  omission  on  the 
part  of  the  agent,  in  order  to  make  him  personally  liable,  it 
will  follow  that  he  is  not  responsible  where  the  principal  dies 

i»Dale  V.  -DonRldson  Lumber  Co.,  48  Ark.  188,  3  Am.  St.  Rep. 
221;  and  see  Bay  v.  Cook,  22  N.  J.  Law,  843. 

iMMaech  T.  Smith,  7  Wend.  (N.  T.)   31B. 

"iSmout  T.  Ilbei7.  10  Meea.  A  W.  1;  Carrlger  v.  Wblttington. 
26  Mo.  311,  72  Am.  Dec.  212;  Olaochio  v.  Porcella,  S  Brodf.  Sur. 
<N.  T.)  277;  Jenkins  v.  Atkins,  1  Humph.  (Tenn.)  294,  84  Am.  Dwj. 
«48. 

Bee  comment  on  Smout  v.  Ilhery,  eupra.  In  Keener'a  Quael-Gon- 
tractii,  8«. 
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without  bis  knowledge  before  the  contract  is  made,  and  of 
which  he  is  ignorant  at  the  time  of  the  contract^^'  In  other 
words,  there  ia  an  implied  understanding  between  the  par- 
ties that  the  contract  proceeds  upon  the  presumption  that  the 
principal  is  still  living,  and  capable  of  being  bound  bj  the 
contract,  and  that  the  agent  only  stipulatea  for  good  faith 
and  the  existence  of  an  original  authority  to  make  the  con- 
tract "If,  at  the  time,  the  agent  should  bona  fide  say  to 
the  other  party,  'I  know  not  whether  my  principal  is  dead 
or  living;  but,  if  living,  I  warrant  him  bound  by  the  con- 
tract ;'  no  doubt  could  be  entertained  that,  if  the  principal 
were  dead  at  the  time,  and  his  death  were  unknown  to  both 
parties,  the  agent  would  be  absolved  from  all  respoosibility ;" 
and  "in  legal  contemplation,  there  is  no  distinction  between 
such  sn  express  undertaking  and  an  implied  engagement  to 
the  same  effect,  virtually  understood  at  the  time  by  both  par- 
ties, from  the  very  circumstances  of  the  case."^*^  Thus, 
where  the  wife  of  an  intestate,  after  his  decease,  but  before 
the  news  of  his  death  had  reached  her,  received  debts  due  to 
him,  acting  as  his  agent  to  make  collections  during  his  ab- 
sence for  her  support,  and  having  appropriated  the  money 
to  the  purpose  authorized,  in  good  faith,  she  was  not  liable 
to  the  creditors  of  the  deceased,*** 

§  ff82.  QoaMoation  of  this  rule — Where  third  party  has 
knowle^e  of  agent's  want  of  authority. 
(ft)  In  general. — The  above  rules  in  respect  to  an  agent's 
liability  for  entering  into  a  contract  on  behalf  of  an  assumed 
principal  apply,  however,  only  where  the  third  party  has 
acted  in  good  faith  and  has  been  induced  or  misled  into  enter- 
ing into  the  contract  by  the  agent's  express  or  implied  repre- 
sentations as  to  authority.  In  order  that  such  party  may 
hold  the  agent  liable  for  damages,  it  is  necessary  that  he 
should  have  been  bona  fide  ignorant  of  the  extent  of  the  agent's 
authority.  If  he  knows,  or  has  knowledge  sufficient  to  put 
him  on  inquiry,  of  the  facts  and  circumstances  surrounding 

1S3  Smout  Y.  Ilbery,  10  Mees.  ft  W.  1. 

lu  story,  Ag.  S  26Sa:  and  see  cases  cited  in  preceding  notes. 

i84  01iiocblo  T.  Porcella,  3  Bradf.  Sur.  (N,  Y.)   277. 
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the  agency,  and  he  fails  to  make  use  of  audi  knowledge  or  to 
make  such  inquiry,  it  cannot  be  said  that  he  has  been  induced 
or  misled  into  the  contract  by  the  agent's  express  or  implied 
representations,  and  he  cannot  hold  the  agent  responsible  for 
any  injury  he  may  have  suffered  thereby,'*"  unless  the  ageni 
has  concealed  or  misrepresented  material  facts  to  his  in- 
jury,'*' Hence,  where  an  agent,  at  the  time  he  enters  into  the 
contract,  bona  fide  discloses  to  the  other  party  all  the  facts  and 
circumstances  in  the  case,  in  reference  to  the  authority  which 
he  claims  to  have,  such  party  cannot  say  that  he  has  been 
misled,  so  as  to  hold  the  agent  liable  for  any  damage  he  may 
have  incurred.'*' 

"sHalbot  V.  Lens  [1901]  1  Ch.  344;  Jones  t.  Downman.  4  Q.  B. 
235;  Ware  t.  Morgao,  67  Ala.  461;  Ogden  t.  Raymond,  22  Cann.  379. 
es  Am.  Dec.  429;  Newman  t.  SrlTeeter,  42  Ind.  106;  Thllmany  t. 
Iowa  Paper  Bag  Co.,  lOS  Iowa.  357,  75  Am.  St.  Rep.  259;  Abeles 
V.  Cocbran,  22  Kan.  405,  31  Am.  Rep.  194;  Murray  v.  Carotbers. 
1  Mete  (Ky.)  71;  Sandtord  t.  McArthur,  18  B.  Hod.  (Ky.)  411; 
Barry  v.  PJke.  21  La.  Ann.  221;  Newport  t.  Smith,  61  Minn.  277; 
Michael  V.  Jonee,  S4  Mo.  67S;  Humphrey  v.  Jones,  71  Mo.  62; 
Western  Cement  Co.  y.  Jones,  S  Mo.  App.  373;  Halt  t.  Lauderdale, 
46  N.  Y.  70;  Snow  v.  Hlx.  54  Vt.  478;  McCurdy  v.  Rogers,  21  Wto. 
197.  91  Am.  Dec.  468. 

is«Ogden  T.  Raymond.  22  Conn.  379,  58  Am.  Dec.  429;  Newman 
T.  Sylvester.  42  Ind.  106;  Barry  v.  Pike,  21  La.  Ann.  221.  As  was 
said  by  Ellsworth,  J.,  in  Ogden  v.  Raymond,  22  Conn.  379,  58  Am. 
Dec.  429:  "It  does  not  follow  that  an  agent,  acting  either  in  a 
public  or  private  capacity,  Is  of  necessity  made  personally  liable, 
although  he  does  not  give  a  cause  of  action  against  some  one 
else.  We  believe  the  law  to  be.  that  if  a  person  assumes  to  act 
and  enter  Into  I'onCractB  In  the  name  of  another  as  his  principal, 
and  does  this  with  an  honest  latent,  openly  and  fully  disclosing  all 
the  facts  touching  hU  supposed  authority,  or  which  may  be  fairly 
implied  from  his  situation,  and  especially  if  he  provides  against 
his  personal  liability,  in  any  event  be  cannot  be  held  liable  unless 
he  be  guilty  of  fraud  or  false  representation." 

1S7  Smout  V.  Ilbery,  10  Meea.  ft  W.  1;  Halbot  v.  Lens  [1901]  1 
Ch.  344;  Ware  v.  Morgan.  67  Ala.  461;  Ogden  v.  Raymond,  22  Conn. 
379.  68  Am.  Dec.  429;  Newman  v.  Sylvester.  42  Ind.  106;  Barry 
V.  Pike.  21  La.  Ann.  221;  Newport  v.  Smith,  61  Minn,  277;  Hum- 
phrey T.  Jones.  71  Mo.  62;  Michael  v.  Jones,  84  Mo.  578;  Hall  v, 
Lauderdale,  46  N.  T.  70. 

In  Louisiana  this  is  provided  for  by  statute;     "The  mandatory. 


Digitized  byGoOgIc 


f 


CONTRACTS— UNAHTHORIZBJD. 


(b)  Hatnal  mutake  of  law.— So  where  all  the  facts  and  cii- 
cmnstancea  surroimding  the  case  are  known  to  both  the  agent 
and  third  party,  but  there  is  a  mutual  mistake  aa  to  a  mattei 
of  law — as  the  principal'a  liability  or  the  legal  effect  of  thf 
agent's  written  authority — the  agent  cannot  be  held  person- 
ally responsible  by  reason  of  the  mere  fact  that  the  principal 
cannot  be  held,^**  nnlese  the  agent  by  some  apt  expression 
guarantees  the  contract  or  assumes  it  himself.*^'  Thus, 
where  the  agent's  want  of  authority  grows  out  of  the  law,  it 
is  a  matter  of  law  as  open  to  the  knowledge  of  the  person  con- 
tracting with  him  as  to  the  agent  himself,  and  the  agent  can- 
not be  held  personally  liable  for  making  a  contract  in  excess 
of  snch  authority,  unless  he  has  made  false  representations 
or  concealed  material  facts.*'"  If  there  is  no  misrepresen- 
tation in  point  of  fact,  but  merely  a  mistake  or  misreprescn- 

who  haa  communtcaited  his  antborlty  to  &  pernon  with  wbom  he 
contractB  In  that  capacltr,  la  not  censurable  to  the  latter  for  aii7- 
tblng  done  beyond  It,  unless  he  has  entered  Into  a  perBonnl  guar- 
antee." Art  3012  ot  the  Civil  Code;  Levy  v.  Laue,  S8  La.  Ann. 
i52. 

iMBeattle  v.  Bbury,  T  Ch.  App.  777:  Seeberger  v.  McCormlcb, 
178  ni  404,  416;  Abeles  v.  Cochran.  22  Kan.  40S,  31  Am.  Rep.  IM; 
Jelta  V.  York,  10  Cush.  (Mass.)  392;  Michael  v.  Jones,  84  Mo.  67S; 
Humphrey  v.  Jones,  71  Ho.  62;  Western  Cement  Co.  v.  Jones,  8  Mo. 
App.  373;  HcReavy  v.  Bshelman,  4  Wash.  760.  And  see  Oliver  v. 
Bank  ot  Bnglond  [1902]  I  Ch.  610. 

As  vas  said  In  McReavy  v.  Kshelman,  4  WEish.  760:  "If  the 
agent  represents  that  he  has  a  certain  authority,  and  Uie  repre- 
sentation be  talse,  the  third  person  cannot  charge  the  agent  where 
the  authority  claimed,  if  it  had  existed,  would  not  have  warranted 
the  contract  based  upon  it,  or  bound  the  principal  to  Its  perform- 
ance, unless  the  agent  by  some  apt  ex^rsHsion  guarantees  the  con- 
tract or  assumes  It  himself.  Such  c|pes  often  arlee  where  the  legal 
effect  of  an  agent's  written  auth^^y  is  challenged  after  the  agent 
and  the  third  person  have  const^ed  it  in  a  manner  different  from 
Its  true  effect.  In  such  casesJ^  principal  is  not  bound  and  neither 
Is  the  agent,  because  the^ntention  was  not  to  bind  the  agent. 
Tbere  Is  a  mutual  mlatak^if  the  law  which  one  1b  bound  to  know 
as  well  as  the  other."    /^ 

1"  McReavy  v.  Esfaelman,  4  Wash.  760. 

iMAbelee  v.  Cochran,  22  Kan.  405,  31  Am.  Rep.  194.  The  power 
ot  bank  directors  is  a  matter  of  law.  Sandford  v.  McArthur,  18  B. 
Mon.  (Ky.)  411. 
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tation  in  point  of  law,  that  is  to  saj  if  the  person  who  deals 
with  the  agent  is  fully  aware  in  point  of  fact  what  the  extent 
of  the  agent's  authority  to  hind  hia  principal  is,  but  makes 
a  mistake  as  to  whether  that  authority  is  siiiEcient  in  poin: 
of  law  or  not,  under  those  circumstances  the  agent  could  not 
be  liable.^**  "Tor  instance,"  aaya  Mellish,  L.  J.,"'  "3up;ws- 
ing  when  an  agent  comes  and  proposes  to  make  a  contract  on 
behalf  of  his  principal,  instead  of  trusting  fais  representation 
that  he  has  power  to  bind  his  principal,  the  person  dealing 
with  the  agent  were  to  ask  to  see  his  authority,  and  a  power  of 
attorney  executed  by  the  principal  was  shown  to  him,  and  he 
took  the  opinion  of  his  lawyer  as  to  whether  the  power  of  at- 
torney was  sufficient  to  hind  the  principal,  and  was  advised 
that  it  was  sufficient  to  bind  the  principal,  and  then  after  that, 
a  contract  was  made,  and  it  turned  out  when  the  point  was 
raised  in  a  court  of  law  that  the  power  of  attorney  was  in- 
sufficient,— under  such  circumstances  I  am  clearly  of  opin- 
ion that  there  wouW  he  no  warranty  on  the  part  of  the  agent 
that  the  power  of  attorney  was  good  in  point  of  law." 

§  583.  Ag^nt  not  liable  unlets  contract  wonid  have  been 
enforceable  against  principal  if  autboriwd. 
An  agent  will  not  be  liable,  however,  where  he  makes  an 
unauthorized  contract  for  an  assumed  principal,  unless  the 
contract  is  one  that  could  have  been  enforced  against  the 
principal  if  authorized.  Or  in  other  words:  In  order  to 
make  the  agent  liable  in  such  a  case,  the  unauthorized  con- 
tract must  be  one  which  the  law  would  enforce  against  the 
principal  if  it  had  been  authorized  by  him.  "Otherwise  the 
anomaly  would  exist  of  giving  a  right  of  action  against  the 
assumed  agent  for  an  unauthorized  representation  of  his 
power  to  make  a  contract,  when  the  breach  of  the  contract 
itself,  if  he  had  been  authorized  to  make  it,  would  have  fur- 
nished no  ground  of  action.'"*'     For  example,  a  contract 

1*1  Beattte  v.  Bbnry,  7  Ch.  App.  777. 

"1  Beattie  v.  Ebury,  7  Ch.  App,  777, 

"iBaltien  v,  Nlcolay,  G3  N.  Y.  467;  Dung  y.  Parker,  G2  N.  Y. 
494;  Tbllmany  v.  Iowa  Paper  Bag  Co.,  IDS  Iowa,  SET,  75  Am.  St. 
Rep.  259;  Snow  v.  His.  54  Vt.  478.  But  see  Knickerbocker  v.  Wil- 
cox. 83  Mich.  200,  21  Am.  St.  Rep.  E96. 
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invalid  b;  the  statute  of  frauds  confers  no  rights,  and  cre- 
ates no  obligation,  as  between  the  parties  to  it,  and  no  claim 
can  be  founded  upon  it  as  against  third  persons.  Thus, 
where  defendant  falsely  represented  that  ho  had  authority 
to  act  as  agent  for  another,  and  in  his  assumed  capacity 
made  a  parol  contract  for  the  leasing  of  certain  property  to 
the  plaintiff  for  the  term  of  two  years,  in  consequence  of 
which  the  plaintiff  incurred  expense  in  procuring  fixtures  to 
fix  up  the  property,  inasmuch  as  the  contract  would  have  con- 
ferred no  right  upon  the  plaintiff  had  defendant  possessed 
the  authority  claimed,  plaintiff  was  not  injured  by  the  rep- 
resentation, and  could  not  maintain  an  action  either  upon 
the  contract  or  in  tort.'"*  So,  as  a  national  bank  has  no 
authority  to  enter  into  a  contract  of  guaranty,  an  officer  or 
agent  of  such  a  bank,  entering  into  such  a  contract  on  behalf 
of  the  bank,  cannot  be  held  personally  liable.'"* 

§  684.    Effect  of  ratiflcation. 

If  the  principal  ratifies  the  contract  thus  made  by  the 
agent  without  or  in  excess  of  his  authority,  it  is  the  same  as 
if  originally  authorized  and  relieves  the  agent  from  any 
personal  liability,  unless  the  contract  was  made  to  charge 
him  personally.'"*  But  this  would  not  hold  good  in  cases 
in  which  suit  for  damages  had  been  brought  against  the 
agent  before  ratification,  nor  in  cases  in  which  injury  had 
resulted  to  plaintiffs  from  the  agent's  acts  before  ratification, 
or  in  which  the  effect  of  making  the  ratification  thus  relate 
back  would  be  to  pnt  the  plaintiffs  in  a  worse  position  than 
they  would  have  othenvise  been  in,  in  consequence  of  such 
unauthorized  contract.'^'  Nor  would  this  rule  hold  good 
in  those  cases  which  hold  an  agent  personally  liable  on  a  con- 

"<  DuDg  V.  Parker,  62  N.  T.  194. 

iM  Tbllmanr  v.  Iowa  Paper  Bag  Co.,  108  Iowa,  367,  75  Am.  8L 
Rep.  269.  But  Bee  Knickerbocker  v.  Wilcox,  83  Mich.  200,  21  Am. 
SL  Rep.  G96. 

]««HopkfDe  v.  Everly,  ISO  Pa.  117;  Slieffleld  v.  Ladue,  16  Minn. 
SS8.  10  Am.  Rep.  146.     See  ante,  B  160. 

>•'  SheOeld  v.  Ladue,  10  Minn.  388,  ID  Am.  R«p.  146. 
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tract  which  he  has  entered  into  on  behalf  of  an  asBumed 
principal,  but  without  hia  authority.'** 

§  686.  Katnre  of  agent'i  liability  in  rapect  to  nnaathorised 
oontrocta. 
(a)  On  contract  in  agent'i  name. — Of  course,  if  an  agent 
enters  into  an  unauthorized  contract  on  behalf  of  an  assumed 
principal  in  his  own  name  or  uses  apt  words  to  bind  himself, 
the  words  descriptive  of  his  agency  may  be  rejected  as  sur- 
plusage, and  he  may  be  held  personally  liable  directly  on  the 
contract.'**  And  this  will  also  be  true  where  he  expressly 
pledges  his  own  credit,  or  where  exclusive  credit  is  given  to 
him  upon  the  contract.**"*  And  in  some  cases  the  rule  has 
been  stated  that  if  a  person  having  no  authority  to  aet  as  agent 
undertakes  so  to  act  in  making  a  contract,  if  the  contract 
which  he  makes,  rejecting  that  part  of  it  which  lie  was  not 
authorized  to  put  into  it,  contains  apt  words  to  charge  him- 
self, he  is  personally  liable.*"'  Where  an  assumed  agent 
receives  the  consideration  on  a  contract,  there  is  an  implied 
promise  to  pay,  on  which  an  action  may  be  maintained 
against  him."" 

""Palmer  v.  Steptona,  1  Dealo  (N.  Y.)  471;  Roaolter  v.  RoBaiter. 
8  Wend.  (N.  T.)  494,  24  Am.  E>ec.  SS. 

oKHaU  V.  Crandall,  29  Cal.  567,  89  Am.  Dec  64;  Wallace  t. 
BenUey,  77  Cal.  19,  11  Am.  8t  Rep.  231;  Ogden  v.  Raymond,  22 
Conn.  S79,  ES  Am.  Dec,  429;  Taylor  v.  Shelton,  80  Conn.  122;  Dun- 
can V,  Niles.  32  III.  532,  S3  Am.  E>ec.  293;  Hancock  v.  Tunher,  S3 
111.  20S;  Rice  v.  Western  Fuse  A  Bxploalves  Co..  64  III.  App.  603; 
StetBon  V.  Fatten,  2  Me.  35S,  11  Am.  Dec.  Ill;  Cole  v.  O'Brien,  34 
Neb.  68,  33  Am.  St.  Rep,  616;  Farmers'  Co-operative  Trust  Co.  v. 
Floyd,  47  Ohio  St.  525,  21  Am.  St.  Rep.  846;  McCurdy  v.  Rogers, 
21  Wla.  197,  91  Am.  Dec..  468. 

vn  McCurdr  v.  Rogers,  21  Wis.  197,  91  Am.  Dec.  468.  See  ante. 
S  665. 

"'Woodes  V.  Dennett,  8  N.  H.  65;  Weare  v.  Gove,  44  N.  H.  196; 
Byars  v.  Doores'  Adm'r,  20  Mo.  284;  Moor  v.  WUbob,  26  N.  H.  832: 
Savage  v.  Rlx,  9   N.  H.   268. 

Ku  Rosaell  V.  Koonce,  104  N.  C.  237,  holding  that  an  agent  does 
not  become  Individually  liable  upon  a  contract  because  his  author- 
ity to  bind  his  principal  Is  disowned  by  the  latter,  unless  the  con- 
sideration Is  received  by  the  agent,  out  of  whtcb  arises  an  Implied 
promise  to  pay.     In  such  case  the  agent  may  become  personally 
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(b)  On  contract  in  pri&oipal't  name. — But  where  an  agent 
assumes  to  make  a  contract  in  the  name  of,  or  on  behalf  of, 
an  allied  principal,  when  lie  has  in  fact  no  anthoritj  to  do 
80,  as  to^whether  or  not  the  agent  is  personally  liable  directly 
on  the  contract,  the  authorities  do  not  agree.  In  some  cases 
it  has  been  held  that  where  an  agent  makes  a  written  con- 
tract, except  a  sealed  instrument,  in  the  name  of  or  on  be- 
half of  an  assumed  principal,  when  be  in  fact  has  no  au- 
thority to  do  so,  all  matters  which  the  contract  contains  in 
relation  to  the  principal  will  be  treated  as  surplusage,  and 
the  agent  will  be  personally  liable  on  the  contract  on  the 
ground  that  it  must  hare  been  his  intention  to  bind  some 
one  by  the  contract,  and  since  it  doee  not  bind  the  assumed 
principal  because  it  was  unauthorized,  it  must  have  been 
intended  to  bind  the  agent  himself,  for  otherwise  no  one 
would  be  bound  by  the  contract.*"'     But  in  order  to  fix  and 

anaverable  upon  the  contract,  but  otherwise  the  action  must  be 
tor  damages  for  ble  false  assumption  of  authority. 

MSQiiiasple  T.  WesBon,  7  Port.  (Ala.)  454,  31  Am.  Dec.  715; 
Mitchell  T.  Hazen.  4  Conn.  496,  10  Am.  Dec.  169;  TerwUliger  v. 
Murphy,  104  Ind.  32;  Pitman  t.  Klntner,  6  Blackf.  (lod.)  251.  33 
Am.  Dec  469;  Andrews  t.  Tedford,  37  Iowa,  314;  Levy  T.  Lane. 
38  La.  Ann.  252;  Richie  t.  Base,  IB  La.  Ann,  668;  Keener  v.  Har- 
rod.  2  Md.  63,  66  Am.  Dec.  70S;  Hatch  v.  Smith.  5  Mass.  42.  62; 
Coffman  t.  Harrison,  24  Mo.  624;  Byars  t.  Doores'  Adm'r,  20  Mo. 
2S4;  Myers  Tailoring  Co.  t.  Keeley,  68  Mo.  App.  491;  Woodes  t. 
Dennett.  S  N.  H.  56;  Dueenbury  v.  Ellis,  3  Johns.  Gas.  (N.  Y.)  70. 
2  Am.  Dec.  144;  White  v.  Skinner,  13  Johns.  (N.  T.)  307,  7  Am. 
Dec.  381;  Collins  v.  Allen.  12  Wend.  (N.  T.)  366.  27  Am.  Dec.  130; 
Rosslter  v.  Rosslter.  g  Wend.  (N.  T.)  494,  24  Am.  Dec.  62;  Meech 
V.  Smith.  7  Wend.  (N.  T.)  316  (and  see  Walker  v.  Bank  of  New 
York  State,  9  N.  Y.  682,  explaining  the  rule  In  these  cases;  but 
see  later  New  York  cases  In  note  209  post) ;  Hampton  v.  Speckenagle, 
9  Serg.  ft  R.  (Pa.)  212,  11  Am.  Dec.  704;  Roberts  v.  Button,  14  Vt. 
195;  Clark  t.  Foster,  8  Vt.  98. 

In  Knickerbocker  ▼,  Wllcos.  S3  Mich.  300.  21  Am.  St.  Rep.  696. 
It  was  held  that  a  letter  written  by  the  cashier  of  a  national  bank 
on  the  letter-head  of  bla  bank,  to  a  ttank  In  another  state,  to  the 
effect  that  If  the  latter  bank  will  sign  a  replevin  bond  for  custom- 
ers of  the  writer's  tiank,  "we  will  stand  between  you  and  all  harm," 
and  signed  by  the  writer  as  "cashier."  constituted  an  agreement, 
when  acted  upon.  Into  which  a  national  bank  cannot  legally  enter. 
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enforce  this  personal  liability,  it  muBt  appear  that  the  party 
sought  to  be  charged  signed  as  agent — that  ia,  professed  to 
act  for  another — and  that  such  act  waB  without  authority.*"* 
Under  such  rule  a  subsequent  ratification  by  the  urincipal 
would  not  relieve  the  agent  from  his  liability  on  the  con- 
tract."*^ Thus,  where  an  agent,  under  pretense  of  antior- 
ity  from  another,  executed  a  note  in  his  name,  it  has  been 
held  that  the  name  of  the  person  for  whom  he  assumed 
to  act  should  be  rejected  aa  surplusage,  and  the  agent  held 
personally  bound  thereby.*"'  So,  it  has  been  held  that  where 
a  person  executes  a  bond  as  agent  for  another,  without  au- 
thority, such  person  so  assuming  to  act  ia  personally  bound, 
as  though  he  had  covenanted  in  his  own  name  simply,"' 
So,  it  has  been  held  that  where  an  agent  employed  to  bid  for 
the  vendor  at  a  public  sale,  at  a  limited  price,  exceeds  his 
authority,  he  will  be  considered  as  making  the  purchase  on 
his  own  account,  and  be  liable  as  purchaser.*"* 

(o)  Same — ^Better  rule. — By  the  weight  of  authority,  how- 
ever, the  principle  upon  which  the  above  eases  rest,  if  they 
are  supposed  to  present  the  only  ground  of  liabUitj  of  the 
agent,  has  been  substantially  repudiated,  and  it  ia  now  gen- 

and  binds  the  writer  personally,  in  tbe  absence  of  clear  and  un- 
equivocal proof  that  he  was  clalmlag  to  act  for  his  bank,  and  did 
not  intend  to  bind  himself. 

Id  Bay  v.  Cook,  22  N.  J.  Law,  343,  It  was  held  that  where  an  over- 
seer of  the  poor,  or  any  other  agent,  makes  contracts  without  sut- 
llclent  authority  legally  to  bind  the  township  or  his  principal,  he  Is 
personally  responsible,  although  the  contract  may  be  In  the  name  of 
the  principal,  and  credit  given  to  the  principal. 

M^BipiBCOpal  Church  of  Bt  Peter  v.  Varlan,  28  Barb.  (N.  T.) 
644. 

100  Palmer  v.  Stephens,  1  Denio  (N.  Y.)  471;  Roaslter  v.  Roeslter, 
8  Wend.  (N.  Y.)   494,  24  Am.  Deo.  62. 

»o»Dusenbury  v.  Ellis,  3  Johns.  Gas.  (N.  Y.)  70,  2  Am.  Dec.  144. 
It  was  a&ld  in  this  case:  "The  party  who  accepts  e  note  under 
such  mistake  or  imposition,  ought  to  have  the  same  remedy  against 
the  attorney  (agent),  who  Imposes  on  him,  aa  he  would  have  had 
against  the  pretended  principal  It  he  had  been  really  bound."  And 
see  Roaslter  v.  Roeslter.  S  Wend.  (N,  Y.)  494.  24  Am.  Dec.  62. 

iOTWhlU  v.  Skinner,  13  Johns.  (N.  Y.)  307.  7  Am.  Dec.  381. 

MS  Hampton  v.  Speckenagle,  9  Serg.  A  R.  (Pa.)  ZIZ.  11  Am.  Dec. 
704. 


Digitized  byGoOgIc 


§  585c  CONTRACTS— UNAUTHORIZED.  1275 

erally  agreed  that  the  agent  does  not  become  personally  liable 
on  the  contract,  in  such  cases,  unless  it  contains  apt  words  to 
charge  hiin,  as  such  a  course  would  be  making  a  new  contract 
between  the  parties  instead  of  construing  the  old  one;  but  his 
only  liability  in  such  cases  is  in  an  action  for  deceit  or  in  an 
action  for  the  breach  of  his  warranty  of  authority.'"'     By  the 

»*JeDklnB  T.  Hutcblnson,  13  Q.  B.  744;  Lewie  v.  NicholBOn,  18 
Q.  B.  e03;  Collen  t.  Wrlgbt,  S  El.  A  Bl.  647;  Dale  t.  DonaldBon 
Lumber  Co.,  48  Ark.  188.  3  Am.  8t  Rep.  224;  Hall  v.  Crandall,  29 
Cal.  667,  89  Am.  Dec.  64;  Senter  r.  Monroe,  77  Cal.  347;  Wallace 
T.  BeDtle7.  77  Cal.  19,  11  Am.  St.  Ren.  231;  Taylor  t.  Shelton,  30 
Conn.  122;  Ogden  v.  Raymond.  22  Conn.  S79,  S8  Am.  Dec.  429; 
Johnson  V.  Smith.  21  Conn.  627;  Duncan  ▼.  NUea,  32  111.  532,  83 
Am.  Dec.  293;  Hancock  t.  Yunker,  S3  111.  208;  HcHenry  v.  Duf- 
fleld,  7  Btackf.  (Ind.)  41;  Tbllmany  v.  Iowa  Paper  Bag  Co.,  108 
Iowa,  367,  75  Am.  St.  Rep.  259;  Hanur  t.  Little.  2  Me.  14,  11  Am. 
Dec  25;  Noyes  v.  Lorlng,  66  Me.  408;  Stetson  v.  Fatten.  2  Me.  358, 
11  Am.  Dec.  Ill;  Bartlett  t.  Tucker,  104  Mass.  341.  6  Am.  Rep.  240: 
Abbey  t.  Chase,  6  Cush.  (Mass.)  64;  Ballou  t.  Talbot,  16  Mass. 
461.  8  Am.  Dec.  146;  Sbeffleld  t.  Ladue,  16  Minn.  388.  10  Am.  Rep. 
145;  Cole  v.  O'Brien.  34  Neb,  68.  33  Am.  St.  Rep.  616;  Brong  v. 
Spence,  66  Neb.  638;  Patterson  t.  Lipplncott,  47  N.  J.  Law,  457,  64 
Am.  Rep.  178;  Baltzen  v.  Nlcolay.  53  N.  Y.  467;  Simmons  y.  More. 
100  N.  Y.  140;  White  v.  Madison.  26  N.  Y.  117;  Noe  v.  Gregory. 
7  Daly  (N.  T.)  283;  Taylor  t.  Nostrand,  134  N.  Y.  108;  Hegeman 
r.  Johnson,  35  Barb.  (N.  Y.)  200;  Dellua  v.  Cawtbom,  13  N.  C.  (2 
Dev.)  90;  Parmers'  Co-operative  Trust  Co.  t.  Floyd,  47  Ohio  8L 
62S,  21  Am.  St.  Rep.  846;  Cocbran.v.  Baker,  34  Or.  556;  Hopkins  v. 
Mehaffy,  II  Serg.  A  R.  (Pa.)  126;  McReavy  v.  Eshelman,  4  Wash. 
760;  McCurdy  v.  Rogers,  21  Wis.  197,  91  Am.  Dec.  468. 

"It  la  not  unfrequently  laid  down  as  a  rule  of  law,"  says  Ells. 
wortb,  J..  In  Ogden  t.  Raymond,  22  Conn.  379.  58  Am.  Dec.  429, 
"that  II  an  agent  does  not  bind  his  principal  he  binds  bimself;  but 
this  rule  needs  quallBcatlon,  and  cannot  be  said  to  be  universally 
true  or  correct.  *  *  *  If  the  form  ot  tbe  contract  is  such  that 
the  agent  personally  covenants,  and  then  adds  his  representative 
character,  which  he  does  not  In  truth  sustain,  bis  covenant  re- 
mains personal  and  In  force,  and  binds  him  as  an  Individual;  but 
If  tbe  form  of  the  contract  Is  otherwise,  and  the  language,  when 
fairly  Interpreted,  does  not  contain  a  personal  undertaking  or  prom- 
ise, he  Is  not  personally  liable;  for  It  Is  not  his  contract,  and  tbe 
law  will  not  force  It  upon  him.  He  may  be  liable.  It  Is  true,  for 
tortious  conduct  if  he  baa  knowingly  or  carelessly  assumed  to 
bind  another  without  authority;  or,  wben  making  tbe  contract,  has 
concealed  the  true  state  of  hfs  authority,  and  falsely  led  others  to 
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former  rule,  courts  would  often  make  contracts  for  parties 
which  thej  ueither  intruded,  nor  would  have  consented,  to 
make.  The  contract,  if  binding  upon  one  party,  must  be 
binding  upon  both;  and  where  burdensome  conditions  pre- 
cedent were  to  be  performed  by  the  party  contracting  with  the 
assumed  ageut,  before  performance  could  be  demanded  of  the 
other  party ;  or  where  the  agent  should  undertake  to  sell,  lease, 
or  mortgage  the  property  of  the  assumed  principal,  or  where 
credit  should  be  given,  which  the  responsibility  of  the  agent 
would  not  justify,  great  injustice  might  result  from  such  a 
rule.  In  such  cases,  the  party  contracted  with,  on  learning 
the  facts,  must  have  the  right  to  repudiate  the  contract,  and 
to  hold  the  assumed  agent  immediately  responsible  for  dam- 
ages, without  waiting  for  the  time  when  an  action  might  be 
maintained  on  the  contract  itself" 

(d)  Same — ^Implied  wamnty  of  authority. — Where  an  agent 
makes  a  contract  on  behalf  of  bis  principal,  he  impliedly  war- 
rants that  he  has  authority  to  bind  that  principal,  and  if  it 
turns  out  that  he  has  no  authority  to  bind  his  principal  and 
the  principal  does  not  ratify  the  contract,  and  loss  is  thereby 
occasioned,  then  an  action  on  that  warranty  can  be  main- 
repose  In  hie  autborfty;  but,  as  we  have  Baid,  he  ta  not  of  course 
liable  on  the  contract  itaelf,  nor  In  any  form  of  action  whatever. 
The  question  In  these  cases  will  be  found  to  be  one  of  construction 
of  the  language  and  meaning  of  the  person  who  attempts  to  act 
for  another,  and  Is  a  question  often  attended  with  verj'  great  diffi- 
culty and  doubt;  but  when  the  Intention  la  ascertained,  that  Inten- 
tion should  ever  be  the  rule  for  deciding  whose  contract  It  la." 

And  as  was  said  by  Sanderson,  J.,  In  Hall  v.  Crandall,  29  Gal. 
667,  B9  Am.  Dec.  64 :  "If  an  agent  In  executing  a  contract  employ 
terms  which  In  legal  effect  charge  himself,  be  may  be  sued  upon 
the  Instrument  Iteelf  as  a  contracting  party.  This  Is  so  because 
by  the  use  of  such  terms  he  has  made  the  contract  bis  own.  But 
If  the  Instrument  does  not  contain  such  terms,  or  In  other  words, 
contains  language  which  In  legal  effect  bind  the  principal  only, 
the  agent  cannot  be  sued  on  the  Instrument  Itself,  tor  the  obvious 
reason  that  the  contract  la  not  his.  If.  then,  the  contract  Is  not 
binding  upon  the  principal  because  the  agent  bad  no  authority  to 
make  It.  and  Is  not  binding  on  the  agent  because  It  does  not  contain 
apt  words  to  charge  him  personally,  It  Is  wholly  void." 

"0  White  V.  Madison,  2e  N.  Y.  117,  123. 
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tained.^^'  And  as  this  will  give  the  injured  party  full  re- 
drees,  there  seenm  to  be  no  reason  for  stretching  the  rule  so 
ae  to  render  the  agent  liable  directly  on  the  contract.  An 
action  upon  such  warranty  must  always  be  appropriate  where 
personal  liability  attaches  to  an  agent,  in  consequence  of  hie 
contracting  without  authority.  In  such  action  the  plaintiff 
would  be  relieved  from  the  necessity  of  showing  performance 
of  conditions  precedent,  and  from  the  delay  which  the  terms 
of  the  contract  might  require,  if  the  remedy  were  limited 
to  an  action  on  the  contract.'*'  Thus,  if  a  person  signs  the 
name  of  another  as  maker  of  a  promissory  note,  who  has  not 
authorized  him  to  do  so,  and  who  therefore  is  not  bound  by 
the  signature,  the  signer  is  not  personally  liable  in  an  ac- 
tion on  the  note  itself,  even  if  he  signs  his  own  name  also  as 
that  of  the  agent  affijiing  the  other  signature ;  but  his  liabil- 
ity extends  only  to  the  wrong  done  in  falsely  representing 
himself  to  he  authorized  to  sign  the  name  of  the  other  per- 
son.'** So,  where  a  person,  acting  as  agent,  borrows  money 
for  his  principal,  and  gives  the  latter's  obligation  for  it,  and 
it  turns  out  that  the  principal  was  not  of  legal  capacity  to 
m&ke  such  contract,  and  of  course  could  confer  no  power  on 
another,  the  agent  is  not  personally  liable  on  the  contract, 
as  his  contract;  and  if  in  fact  he  was  not  authorized  he 
would  be  liable,  in  an  action  on  the  case."*  So  one  who 
assumes,  without  authority,  to  act  as  the  agent  of  another  and 
to  sign  his  name  to  a  dae-bill  as  maker,  is  not  himself  per- 
sonally liable  thereon,  when  there  is  nothing  on  the  face  of 
the  instrument  to  show  that  he  personally  promises  to  pay 
the  amount  named  therein.'"* 

iiiBeattie  v.  Ebury,  7  Ch.  App.  777;  Noe  v.  aregory,  7  Daly  (N. 
T.)  2S3:  White  v.  Hadlaon,  26  N.  Y.  117;  Simmons  t.  More,  100 
N.  Y.  140. 

2IJ  White  T.  MadlBon,  26  N.  Y.  117.  124. 

"■Bartlett  t.  Tucker,  104  Maaa.  336,  6  Am.  Rep.  240;  Long  v. 
Colbura,  11  Mass.  97,  6  Am.  Dec.  160;  Ballou  t.  Talbot,  16  Mass. 
461,  8  Am.  Doc.  146;  Jelta  v.  York,  4  Cuah.  (MaM.)  371.  50  Am.  Dec. 
791;  Hall  V.  Crandall,  29  Cal.  E67,  89  Am.  Dae.  64;  ShefBeld  v.  Ladne, 
16  MlDD.  38S.  10  Am.  Rep.  145. 

»4JeftB  V.  York,  10  Cusb.   (Maes.)  392. 

«i>Cole  V.  (TBrleD,  34  Neb.  68,  33  Am.  St.  Rep.  616. 
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§  686.    Fona  of  action  ^;aiiut  agent. 

The  form  of  action  or  remedy  that  may  be  maintained 
against  an  agent  for  entering  into  a  contract  on  belialf  of 
another,  without  the  latter'a  authority,  depends  upon  the 
facts  and  circumstances  of  the  particular  case.  In  those 
cases  in  which  the  agent  has  made  an  express  or  implied 
representation  of  his  authority,  knowing  that  he  does  not 
possess  such,  whether  he  is  acting  without  any  authority,  or 
in  excess  thereof,  that  is,  where  he  is  guilty  of  some  fraud, 
the  most  usual  remedy  of  the  third  party  against  the  agent  is 
in  an  action  on  the  case  for  deceit,  to  recover  for  the  injury 
caused  by  his  falsely  assuming  to  have  authority;"'  and 
some  of  the  cases  hold  that  this  is  the  only  action  that  may 
be  maintained  against  him  in  such  cases,^^^  though  in  some 
jurisdictions,  in  such  cases,  an  action  on  the  case  for  the  tort 
is  concurrent  with  an  action  of  assumpsit  for  the  breach  of 
an  express  or  implied  warranty  of  authority,  and  the  injured 
party  may  bring  either  one  or  the  other.*" 

"«  Jenkins  v.  HutehlMon,  13  Q.  B.  744;  PolhlU  t.  Walter,  3  Bam. 
ft  Adol.  114;  Ogden  v.  Raymond,  22  Conn.  379,  6S  Am.  D«c.  429; 
Taylor  t.  Sfaelton,  30  Conn.  122;  Duncan  v.  Nlles,  32  111.  632,  SS 
Am,  Dec.  293;  Hancock  t.  Yunker,  83  111.  208;  Thllmany  t.  Iowa 
Paper  Bag  Co.,  108  Iowa.  357,  75  Am.  St  Rep.  259;  Noyes  v.  Loring, 
55  Me.  408;  Harper  t.  Little,  2  Me.  14.  11  Am.  Dec.  26;  JeftB  v. 
York.  1  Cush.  (Mass.)  371,  60  Am.  Dec.  791;  Jefts  v.  York.  10  Guab. 
(Maaa.)  392;  Long  t.  Colburn,  11  Maae.  97,  6  Am,  Dec.  ISO;  Bart- 
lett  T.  Tucker,  104  Mass.  336,  6  Am.  Rep.  240;  Ballou  t.  Talbot,  16 
Maaa.  461,  8  Am.  Dec.  146;  Sbeffleld  t.  Ladue,  16  Minn.  388,  10  Am. 
Rep.  145;  Skaaraaa  v.  Flnnegan,  32  Minn.  107;  Cole  t.  O'Brien, 
34  Neb.  68,  33  Am.  St.  Rep.  616;  Parker  v.  Knox.  60  Hun  (N.  T.) 
650;  Noe  V.  Gregory.  7  Daly  (N.  Y.)  283;  Clark  t.  Foster.  8  Vt  98. 

"TNoyea  t.  Loring,  66  Me.  408;  Bartlett  v.  Tucker,  104  Maaa. 
338,  6  Am.  Rep.  240;  Jefta  v.  York.  10  Cueh.  (Maaa.)  392;  Abbey 
V.  Chase,  6  Cueh.  (Mass.)  54;  Deltua  T.  Cawtborn,  13  N.  C.  (2  DeT.) 
90. 

iisLewlB  V.  Nicholson,  IS  Q.  B.  503;  Jenkins  v.  Hutchinson.  13 
Q.  B.  744;  Randell  y.  Trimen,  18  C.  B.  786;  Seeberger  t.  McCormlck. 
178  111.  404;  Dung  v.  Parker,  52  N.  Y.  494;  White  v.  Madison,  26 
N.  Y,  117;  Parker  t.  Knox.  60  Hun  (N.  Y.)  G60.  In  White  v.  Mad- 
ison. 26  N.  Y.  124,  Selden,  J.,  eaya;  "It  tbe  act  of  the  agent  were 
fraudulent,  an  action  for  deceit  would  He,  but  it  would  be  a  con- 
current remedy  with  an  action  on  the  warranty,  aud  so  I  appre- 
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Bnt  if  the  agent  has  acted  in  good  faith,  full;  disclosing  to 
the  other  party  all  the  facts  relating  to  bis  authority,  and  he 
has  innocently  acted  without  or  in  excesa  of  hia  authority, 
there  being  no  fraud  on  his  part,  the  proper  action  maintain- 
able against  him,  except  in  those  cases  allowing  an  action 
directly  on  the  contract,  is  an  action  of  assumpsit  upon  the 
breach  of  an  express  or  implied  warranty  of  authority.'^'  In 
such  cases  there  can  be  no  action  for  deceit  against  the  agent 
becaiise  there  has  been  no  deceit  on  his  part,  but  the  law  im- 
plies that  be  has  warranted  the  authority  which  he  assumes, 
and  in  order  to  give  the  injured  party  a  remedy  will  hold  him 
liable  in  an  action  for  damages  for  breach  of  his  warranty  of 
authority.''*  But  an  agent  could  not  be  held  liable  even  in 
an  action  for  breach  of  warranty  of  authority,  where  in  mak- 
ing the  unauthorized  contract  he  has  expressly  agreed  with 
the  other  party  that  he  will  not  be  personally  responsible  for 
any  want  of  authority.^" 

Whether  or  not  the  bringing  of  one  form  of  action  in  cases 
where  the  agent's  acts  are  fraudulent  prevents  the  maintain- 
ing of  the  other,  depends  upon  the  view  taken  of  these  rem- 
edies in  the  particular  jurisdiction,  whether  they  are  held  to 
be  independent  and  inconsistent,  or  whether  they  are  held  to 
be  concurrent  and  consistent.  If  they  were  inconaistent, 
the  plaintiff  by  bringing  an  action  for  deceit  with  the  knowl- 
edge of  all  the  facta  must  be  deemed  to  have  made  his  election 
of  remedies ;  he  could  not  thereafter  maintain  an  action  for  a 
breach  of  the  express  or  implied  warranty.     But  if  they 

hend  must  be  tbe  action  on  the  contract  Itaelt,  If  the  caeee  which 
sustain  Buch  action  are  to  be  regarded  as  correctly  decided."  And 
In  Duns  V.  Parker,  58  N.  T.  600,  Andrews,  J.,  Bays:  "I(  the  act  of 
tbe  agent  was  fraudulent,  an  action  tor  the  deceit  is  a  concurrent 
remedy  with  assumpait." 

«*CoIlen  V.  Wright,  8  El.  ft  Bl.  647;  Baltzen  v.  Nlcolay.  S3  N.  Y. 
467;  Dung  v.  Parker,  52  N.  Y.  494;  White  v.  Madiaon,  £6  N.  Y.  117; 
Noe  V.  Qregoiy,  7  Daly  (N.  T.)  283;  Campbell  v.  Muller,  19  Misc. 
(N.  T.)  189;  Cochran  t.  Baker,  84  Or.  665.  And  see  Firbank'a  Ex'ra 
T.  Humphreys,  18  Q.  B.  DIt.  64. 

"oCollen  T.  Wright,  8  Bl.  ft  Bl.  647;  and  see  cases  in  preceding 

m  Lilly  V.  Smales  [1892]  I  Q.  B.  466. 
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were  coDBiatent  and  concurrent,  then  an  action  for  deceit 
without  satiBfaction  would  not  bar  an  action  upon  the  agent's 
warranty,  whether  express  or  implied,  as  a  party  may  prose- 
cute ae  many  remedies  as  he  legally  has,  provided  they  are 
consistent  and  concurrent.  *** 

§  587.    Bnrdea  of  proof. 

In  those  cases  where  an  action  is  brought  against  the 
agent  on  an  unauthorized  contract  entered  into  by  the  latter, 
in  order  to  relieve  himself  from  perstmal  liability  on  the 
contract,  the  burden  of  proof  is  on  the  agent  to  show  that  he 
waa  authorized  to  make  the  contract  on  behalf  of  the  person 
whom  he  undertakes  to  bind.  It  is  not  incumbent  on  the 
plaintiff  to  show  that  the  agent  had  no  authority,  but  it  is 
upon  the  agent  to  show  that  he  had.**'  But  in  an  action  for 
a  breach  of  the  implied  warranty  of  authority,  after  it  ap- 
pears that  the  defendant  assumed  to  act  as  agent  for  third 
persons,  the  burden  of  proof  is  not  thereby  cast  on  the  de 
fendant  to  show  that  he  had  actual  authority  to  so  act,  but 
it  is  upon  the  plaintiff  to  show  that  he  did  not  have  such 
authority.*'* 

§  688.    Xeasure  ct  damagek. 

(a)  In  e^eral. — The  measure  of  damages  in  an  action 
against  an  agent  for  breach  of  warranty,  or  for  deceit,  for 
entering  into  an  unauthorized  contract  with  the  plaintiff  on 
behalf  of  an  assumed  principal  is  in  general  the  actual  loss 
sustained  by  the  plaintiff  as  the  natural  and  probable  conse- 
quences of  the  agent's  lack  of  authority.""     It  is  the  loss  sus- 

»«  Parker  v.  Knoi,  60  Hun  (N.  T.)  560,  666.  And  aee  Bowen  v. 
Mandevllle,  95  N.  Y.  240. 

iiiOlllaBple  V.  Wesson.  7  Port.  (Ala.)  464,  31  Am.  Dec.  716:  Bay 
T.  Cook,  22  N,  J.  Law,  3B2;  MoH  v.  Hicka,  1  Cow.  (N.  T.)  513.  13 
Am.  Dec.  560;  Miller  v.  Stock,  2  Bailey  (S.  C.)  163;  Clark  v.  Fos- 
ter. S  Vt.  98. 

"4Noe  V.  Gregory.  7  Daly  (N.  Y.)    283. 

»»Ooawtn  T.  Francis,  L.  R.  5  C.  P.  295;  Speddlng  v.  Novell,  L. 
R.  4  C,  P.  212;  Flrbank's  Ex'rs  t.  Humphreys.  18  Q.  B.  Dlv.  54; 
White  V.  Madison,  26  N.  Y.  117;  Taylor  v.  Nostrand,  134  N.  Y.  108; 
Parker  v.  Knox.  60  Hun  <N.  T.)  550;  Dung  v.  Parker,  52  N.  Y. 
494. 
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tained  by  the  other  eoutracting  party  by  reason  of  his  not  hav- 
ing the  benefit  of  the  valid  contract  which  the  agent  assumed 
to  make,  or  in  other  words  it  is  the  lose  which  could  have  been. 
recoverfMl  from  the  principal,  had  the  contract  been  authorized 
and  the  principal  failed  to  perform  it.'**  Or  as  has  been  said, 
it  is  the  profits  which  he  might  have  made  if  the  person  for 
whom  the  agent  had  assumed  to  act  had  performed  the  agree- 
ment which  the  agent  without  authority  made  in  his  name.'" 

And  where  an  agent  exceeds  his  authority  in  making  a  con- 
tract, the  other  contracting  party  is  not  bound  to  look  to  the 
principal  for  so  much  of  the  contract  aa  the  agent  was  au- 
thorized to  make,  but  may  hold  the  agent  responsible  to  the 
full  amount  of  the  contract'"  Thus,  where  an  action  was 
brought  to  recover  the  damages  alleged  to  have  resulted  to 
the  plaintiff  from  the  defendant's  fraudulent  act,  in  falsely 
representing  himself  to  the  plaintiff  to  be  the  agent  of  a  third 
person,  and  in  having  thus  bought  from  the  plaintiff  for 
future  delivery  hops  which  he  subsequently  refused  to  take, 
by  reason  of  which  a  loss  resulted  to  the  plaintiff  throu^ 
their  fall  in  price,  the  measure  of  damages  was  the  difference 
between  the  contract  price  and  what  the  hops  were  worth  at 
the  time  when  they  should,  by  the  terms  of  the  contract,  have 
been  delivered.'** 

(h)  Special  damagei.— The  damages,  however,  are  not  neo- 
essarlly  measured  by  the  contract ;  but  if  any  special  damages, 
such  as  the  costs  of  an  unsuccessful  suit  against  the  all^d 
principal,  have  been  sustained  by  reason  of  the  agent's  lack  of 
authority,  these  also  may  be  recovered  from  him,"°     Thus, 

iMSlmoDfl  v.  Patchett,  7  El.  ft  Bl.  668;  In  re  National  Coffee 
Palace  Co..  24  Ch.  Div.  367;  Meek  v.  Wendt,  21  Q.  B.  Dlv.  126; 
Wallace  v.  Bentley,  77  Cal.  19,  11  Am.  St.  Rep.  281;  Seeberger  v. 
HcCormlck,  178  111.  404;  Simmons  t.  More,  100  N.  T.  140;  Fu-men' 
CcHiperative  Truet  Co.  v.  Floyd,  47  Ohio  St  62B,  21  Am.  St  Rep. 
S46. 

>»  Wallace  t.  Bentley.  77  Cal.  19,  11  Am.  St.  Rep.  231. 

"•Feeler  v.  Heatb,  11  Wend.  (N.  T.)  478. 

"•Parker  v.  Knwt,  60  Hun  (N.  T.)  650. 

"■Speddlng  T.  Nevell,  L.  R.  4  C.  P.  212;  Randell  t.  Trlmen,  18 
C  B.  786;  Collen  v.  Wright,  8  BI.  A  Bl.  647;  Godwin  t.  Prancla,  L. 
R.  E  C  P.  295;  Hall  v.  Crandall,  29  Cal.  667,  89  Am.  Dec.  64;  Wal- 
C.  ft   a.— 81. 
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the  injured  party  mav  recover,  from  an  agent  making  a  con- 
tract with  him  on  behalf  of  another  without  authority,  for  the 
losa  of  improvements  made  in  good  faith  in  pursuance  of  the 
contract,  in  addition  to  hia  damagea  for  the  loss  of  his  bar- 
gain.*'* So  where  an  agent  made  an  unauthorized  Bale  of 
real  estate  to  another,  by  reason  of  which  the  latter  was  non- 
suited in  an  action  against  the  owners  of  the  estate,  it  was 
held  that  the  measure  of  damages  for  the  breach  of  warranty 
of  authority  was  (1)  the  costs  of  investigating  the  title ;  (2) 
the  costs  of  the  action  up  to  the  nonsuit;  and  (3)  the  diffei^ 
ence  between  the  contract  and  market  prices  of  the  estate,^'" 
And  it  has  been  said  that  even  exemplary  damages  may  bo 
recovered  from  the  agent,  if  a  fraudulent  intent  appears,'^' 
But  he  is  not  liable  for  damages  which  are  not  the  natural 
and  probable  consequences  of  his  acts.  Thus  he  is  not  liable 
for  special  damages  by  reason  of  false  representations  of 
authority  to  sell  property,  on  account  of  which  the  plaintiff 
failed  to  negotiate  with  the  owner,  or  with  his  authorized 
agent,  and  thus  failed  to  obtain  the  property,  as  the  plaintiff's 
failure  to  do  so  was  not  a  necessary  consequence  of  the  agent's 
representations.'** 

§  589.    Application  of  these  mlei  to  public  stents. 

These  rules,  however,  do  not  apply  with  full  force  to  pub- 
lic agents,  where  the  fact  that  they  are  public  agents  is  dis- 
closed to  the  parties  with  whom  they  deal  as  such  agents,  for 
the  reason  that  since  such  an  agent's  authority  is  given  to 
him  by  public  laws  or  statutes,  a  person  dealing  with  him  is 
bound  to  take  notice  thereof,  and  is  presumed  to  know  the 
extent  of  the  agent's  authority.  As  htft  been  seen,  the  law 
raises  a  very  strong  presumption  against  any  credit  being 
given  to  a  public  agent  acting  in  the  scope  of  his  authority, 

lace  T.  Bentley,  77  Cal.  IB,  11  Am.  St  Rep.  231;  White  v.  Madison. 
26  N.  T,  117;  Campbell  v.  Muller,  IS  MIbc.  (N.  T.)  189;  Taylor  v. 
NoBtraad,  134  N.  Y.  lOS.    But  see  Fow  v.  Davis,  1  Beet  tc  8.  220. 

i»  Skaanuu  y.  Flnnegan,  32  Minn.  107. 

*»»  Godwin  v.  FranclB,  L.  E.  5  C.  P.  395. 

*"  Sheffield  v.  Ladue.  16  Minn.  388,  10  Am.  Rep.  145. 

'»*  Wallace  v.  Bentley,  77  Cal.  19,  11  Am.  St  Rep.  231. 
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and  requires  a  clear  intention  on  his  part  to  charge  himself 
in  order  to  make  him  personally  liable.  This  presumption 
of  the  law  is  equivalent  to  an  implied  agreement  that  he  shall 
not  be  liable  while  acting  within  bis  authority.  If  he  acta 
in  a  case  where  he  has  no  authority  and  fully  discloses  to  the 
party  with  whom  he  is  dealing  his  want  of  authority,  or  such 
want  of  authority  is  otherwise  known  to  the  other  party,  there 
seems  to  be  no  reason  why  the  same  presumption  should  not 
then  be  raised  against  the  liability  of  the  agent  as  when  he  was 
acting  within  the  scope  of  his  authority;  and  if  such  an 
agent  has  not  personally  bound  himself  to  the  other  party 
by  an  express  agreement  or  has  been  guilty  of  no  fraud,  he 
will  not  be  personally  liable,  either  in  an  action  for  deceit 
or  in  an  action  for  breach  of  warranty  of  authority,  although 
through  ignorance  of  the  law  he  may  have  exceeded  his  au- 
thority."^  Thus,  where  an  agent  acts  under  a  public  stat- 
ute, the  person  with  whom  he  deals  will  be  held  to  a  knowl- 
edge of  the  powers  it  confers,  and  consequently  should  have 
known  that  the  agent  was  exceeding  his  authority,  and  the 
latter  cannot  be  held  personally  liable.**"  So,  an  agent  of 
the  government,  appointed  to  superintend  the  execution  of 
a  contract  with  the  United  States,  but  not  to  make  a  contract 
with  any  one,  is  not  personally  liable  for  demanding,  through 
a  misconstruction  of  its  terms,  more  than  the  contract  calls 
for.*"  So,  where  commissioners  of  highways,  in  a  proceed- 
ing to  lay  out  a  highway,  being  unable  to  agree  with  a  land- 
owner as  to  the  damages  he  would  sustain,  submitted  the 
matter  of  damages  to  arbitration,  and  executed  their  bond  in 
their  individual  names  containing  an  express  covenant  to 
abide  by  and  perform  the  award,  they  having  no  power  to 
bind  their  town  in  this  manner,  they  were  held  not  individ- 
ually liable  on  such  bond.*'* 

"■New  Tork  ft  C.  S.  S.  Co.  v.  Harbison,  16  Fed.  681.  G88;  Curtis 
V.  U.  S.,  2  Ct.  CI.  144;  Perry  v.  Hyde,  10  Conn.  328;  Mann  v.  Ricli- 
■rdson,  66  111.  481;  Broadwetl  v.  Chapln,  2  III.  App.  511;  Hull  v. 
Marshall  County,  12  Iowa,  142;  Murray  v.  Carothere,  1  Mete.  (Ky.) 
71:  Sanbom  v.  Neal,  4  Minn.  126,  77  Am.  Dec.  502;  McCurdy  v. 
Rogers,  21  Wis.  197,  91  Am.  Dec.  468. 

"•  McCnrdy  v.  Rogera,  21  Wis.  197,  91  Am.  Dec.  468. 

*»»  Webster  v.  Drlnkwater,  5  Me.  319,  17  Am.  Dec.  238. 

i>*  Mann  v.  Ricbardson,  66  lU.  481. 
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This  exception  in  favor  of  public  agents,  however,  does  not 
extend  to  agents  of  public  corporations,  such  as  cities,  towns, 
etc.,  when  not  in  the  exercise  of  governmental  functions,  hut 
only  to  agents  of  the  government  as  principal,  or  of  such  coi^ 
porations  when  in  the  exercise  of  some  governmental  duty  or 
function.  80  if  thej  go  beyond  their  authority  as  agent  of  the 
government,  and  act  in  some  other  capacity  than  public  agent 
in  making  contracts,  they  may  be  held  personally  liable.'*' 
Thus,  where  the  selectmen  of  one  town  made  a  written  prom- 
ise, without  authority,  to  the  selection  of  another  town  to  pay 
for  support  furnished  a  certain  pauper,  and  by  reason  of  eudi 
promise  the  selectmen  of  the  latter  town  forebore  to  proceed 
under  the  statute  against  the  former,  and  became  personally 
liable  to  their  own  town,  it  was  held  that  an  action  could  be 
maintained  by  them  on  such  promise  against  the  selectmen  of 
the  former  town,  thou^  they  made  the  promise  as  select- 


0.  On  QuaH  ContTocts — For  Moneji  Had  and  Received. 
§  500.    In  general. 

As  a  general  rule,  in  order  that  a  person  may  be  bound 
by  a  contract,  there  must  be  an  agreement  or  intuition  on  his 
part  to  become  so  bound ;  but  there  are  many  cases  in  which 
the  law  imposes  obligations  upon  a  person,  without  r^ard 
to  his  will,  which  it  permits  to  be  enforced  by  the  remedies 
applicable  to  contracts.  These  obligations  are  termed  quasi 
contracts.'*'  Thus,  it  is  a  well  settled  principle  of  the  law 
of  contracts  that  if  a  man  has  money  or  property  to  which, 
in  equity  and  good  conscience,  another  is  entitled,  the  law 
creates  a  promise  on  his  part  to  pay  it  to  the  latter,  and  the 
latter  may  enforce  the  obligation  either  at  law  or  in  equi- 
ty.'*' In  accordance  with  this  doctrine,  it  may  be  stated 
generally  that  where  an  agent  has,  in  his  possession,  money 

M* HcCIenticks  v.  Bryant,  1  Mo.  G9S,  14  Am.  Dec.  SIO;  Under- 
hlll  T.  Gibson.  2  N.  H.  352,  9  Am.  Dec.  82. 

»"  Underbill  v.  Gibson.  2  N.  H.  8B2,  9  Am.  Dec.  82, 
>«>  See  Hammon,  Cont  28. 
t*2  See  Hammon,  Cont.  721. 
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or  property  which  in  equity  and  good  consdence  belongs  to 
another,  a  third  person,  there  is  an  implied  promise  on  hie 
part  to  pay  it  07er  to  such  person,  and  the  latter  may  main- 
tain an  action  against  the  agent  to  enforce  such  promise. 
These  quasi  contracts  of  an  agent  for  money  received  may 
arise  in  two  ways :  (1)  Where  he  has  received  money  from 
a  third  person,  through  mistake  or  fraud,  to  be  paid  over  to 
bis  principal,  and  which  the  third  person  seeks  to  recover ; 
and  (2)  where  he  has  received  money  from  bis  principal 
which  be  undertakes  to  pay  to  a  third  person,  but  which  the 
agent  has  misappropriated  and  failed  or  refused  to  pay  over. 

g  S81.  For  money  received  from  tliiid  person  for  prineipal  by 
mistake  or  fraud. 
(a)  In  general. — Where  an  agent  receives  money  from  a 
third  person  for  bis  prindpal,  under  such  circumstances  that 
it  could  be  rea>vered  from  the  principal,  tbe  agent's  liability 
therefor  depends  upon  the  facts  and  oircujnstances  of  the  par- 
ticular ease ;  as  whether  or  not  be  has  paid  it  over  before  or 
after  notice  not  to  do  bo  ;  whether  he  has  changed  his  legal 
position  before  notice ;  whether  he  has  disclosed  his  agency ; 
whether  it  has  been  given  to  bim  voluntarily,  or  by  extoi^ 
tion  or  fraud;  or  whether  the  contingencies  or  conditions 
upon  which  it  is  to  be  paid  over  have  happened  or  have  been 
performed.  But  it  may  be  stated  generally  that  so  long  as 
tbe  money  remains  in  tbe  agenf  s  possession  without  his  hav- 
ing done  anything  to  change  his  original  legal  position,  as 
by  paying  it  over  to  his  principal,  a  third  person,  having  the 
ri^t  to  recover  it  from  his  principal,  may  recover  it  from 
tbe  agent  in  an  action  of  assumpsit.'*^     An  action  of  aa- 

"*Buller  T,  Harrieon,  Cowp.  668;  Cox  v.  Prentice,  8  Maule  A  8. 
«8i  Elliott  V.  Swartwout.  10  Pet.  (U.  S.)  137,  166;  WalHs  v. 
Shelly,  80  Fed.  747;  Eufaula  Grocei7  Co.  v.  Mlseourl  Nat.  Bank, 
118  Ala.  408;  Law  v.  Nunn,  3  Qa.  90;  McDonald  t.  Napier,  14  Qa. 
89;  Smith  v.  Binder,  75  111.  492;  Gray  v.  Callender,  Igl  111.  173; 
U  Parse  y.  Kneeland,  7  Cow.  (N.  Y.)  466;  Herrlck  v.  Gallagher, 
to  Barb.  (N.  T.)  666;  Metcalf  v.  Denson,  4  B&zt.  (Tenn.)  566; 
and  eee  caeea  dted  in  following  notes. 

In  KunawBkl  t.  Schneider,  179  Pa.  600,  It  Is  held  that  an  agent 
1>  not  liable  in  an  action,  b7  a  purcbaaer,  for  money  paid  on  ac- 
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8ump3it  for  motie;  had  and  received  may  be  brought  against 
&n  agent  who  received  for  hia  principal,  the  amount  of  an 
execution  in  the  letter's  favor,  on  the  judgm^it  being  Bub- 
eequently  reversed  and  restitution  ordered;  the  money  not 
having  been  actually  paid  over,  or  so  applied  as  to  exonerate 
the  agent.'**  So  where  a  party  insuring  has  paid  the  pre- 
mium to  the  agent  of  the  company,  and  before  the  agent  has 
paid  over  the  same,  or  assumed  any  liability  on  account  of 
it,  the  company  becomes  insolvent,  and  such  party  notifies 
the  agent  that  he  claims  the  money,  and  does  not  rely  upon 
the  policy  issued  to  him,  which  is  worthless,  he  may  recover 
back  the  premium  in  a  suit  against  the  agent,  even  though 
he  does  not  surrender  the  policy  until  after  suit  brought."' 
And  in  an  action  against  an  agent  by  one  who  has  paid 
money  to  him  on  account  of  his  principal,  it  being  abown 
diat  the  money  was  paid  to  the  agent,  it  will  not  he  presumed, 
in  the  absence  of  proof  on  that  subject,  that  the  agent  has 
paid  over  the  money  to  his  principal,  for  where  the  existence 
of  a  partictilar  subject-matter  or  relation  has  once  been 
proved,  its  continuance  is  presumed  till  proof  be  given  to 
the  contrary,  or  till  a  different  presumption  be  afforded  by 
the  very  nature  of  the  subject-matter,'** 

But  where  the  agent  is  known  as  such  to  the  third  person, 
and  he  receives  the  money  from  such  person  in  pursuance  of 
a  valid  authority,  without  any  fraud,  duress,  or  mistake,  he 
is  not  liable  to  such  person  in  an  action  to  recover  it  back, 
although  he  has  not  paid  it  over  to  his  principal.  In  such 
case  an  agent  is  answerable  only  to  his  principal,  and  the 
third  person  must  sue  the  principal,  to  recover  back  such 

coont  of  a  coatract  for  the  purchase  of  land  from  his  principal,  on 
the  proof  of  foots  which  vould  enable  the  purchaser  to  rescind 
t&e  contract.  Where  a  check  for  the  proceeds  of  a  discounted  note 
Is  drawn  to  the  order  of  the  Indorser  on  the  note,  and  Is  Indorsed 
hy  him.  It  Is  not  a  sufficient  affidavit  of  defense  In  an  action  for 
money  had  and  received  on  the  check,  that  he  did  not  receive  the 
money  personally,  and  that  he  was  merely  an  agent  tor  other  par- 
Ues.    Cook  V.  P^irker,  193  Pa.  461. 

MtLangley  v.  Warner,  1  Sandf.   (N.  T.)    209. 

Ml  Smith  V.  Binder,  75  111.  492. 

"»  Shipherd  V.  Underwood.  65  111.  47E, 
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manBj**''  Nor  ia  he  liable,  under  eucli  circumBtancea,  to  an 
action  on  behalf  of  a  third  person  who  ia  ultimately  entitle<l 
to  the  money,  for  n^lecting  to  pay  the  same  upon  request.'** 

(b)  Where  paid  orer  after  notice. — ^If  a  third  person  vol- 
untarily paya  money  to  an  agent  for  the  us©  of  hia  principal, 
hut  does  so  through  a  mistake  of  fact,  he  has  a  right  to  re- 
cover it  back,  and  if  he  gives  notice  to  the  agent  of  the  mis- 
take and  demands  him  not  to  pay  it  over  to  his  principal,  but 
the  agent  does  so  after  he  has  received  such  notice,  the  latter 
may  be  compelled  to  repay  the  money  in  an  action  of  assump- 
sit for  money  had  and  received."*  This  rule  applies,  how- 
ever, only  where  the  money  has  been  paid  to  the  agent  under 
a  mistake  of  fact;  a  mistake  of  law,  as  to  the  liabilify  of  the 
principal,  or  a  failure  of  consideration  would  not  be  suffi- 
cient"'"' An  agent  who  has  received  usurious  interest  for 
his  principal,  and  has  been  notified  that  he  will  be  held  ac- 
countable for  it  to  the  party  having  paid  it,  cannot  escape 
liability  therefor,  on  the  ground  that  the  suit  should  be 
against  the  principat'" 

(c)  Where  paid  over  before  notioe. — ^But  where  in  such  a 
case  the  agent  does  not  receive  notice  of  the  mistake  until 
after  he  has  in  good  faith  paid  the  money  over  to  his  prin- 

MTGalf  City  CouhC.  Co.  t.  LoulavlUe  ft  N.  R.  Co.,  1^1  Ala.  621; 
Huffman  v.  Newman,  55  Neb.  713;  Stephens  v.  Bacon,  7  N.  J.  Law,  1. 

M»Colvln  V-  Holbropk,  2  N.  T,  126. 

KBBuUer  V.  Harrison,  Cowp.  &6S;  Edwards  v.  Hoddfng,  6  Taunt. 
815;  Penliallow  v.  Doane,  3  Dall.  (U.  S.)  54;  Elliott  t.  Swartwont, 
.  10  Pet.  (U.  S.)  137;  Orimtli  v.  Johnson's  Adm'r,  2  Har  (Del.)  177; 
Law  V.  Nunn,  3  Qa.  90;  McDonald  t.  Napier,  14  Ga.  g9;  Shepard 
T.  Sherln,  43  Mian.  382;  O'Connor  v.  Clopton,  60  Miss.  349;  La 
Pargo  v.  Kneeland,  7  Cow.  (N.  T.)  456;  Herrlck  v.  Gallagher,  60 
Barb.  (N.  T.)  566;  Hearsay  v.  Pniyn,  7  Johns.  (N.  Y.)  179.  An 
agent  who  receives  part  payment  on  an  option  to  purchase  from 
hlB  principal,  and  agrees  to  return  such  payment  If  the  purchaser 
does  not  buy,  cannot  relieve  himself  from  liability  by  paying  over 
such  amount  to  his  principal.    White  v.  Taylor,  113  Mich.  643. 

iM  Ellis  V.  Ooulton  [1893]  1  Q.  B.  SEO;  Engels  t.  Heatly,  6  Cal. 
136;  Fowler  v.  Shearer,  7  Mass.  14;  Bleau  v.  Wright,  IIO  Mich. 
183;  Michael  v.  Jones,  84  Mo.  579;  Humphrey  v.  Jones,  71  Mo.  62; 
Mowatt  V.  Wright,  1  Wend.  (N.  Y.)  356, 

Ml  O'Connor  v.  Clopton,  60  Mlaa.  349. 
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cipal,  he  would  not  be  liable  therefor.  The  third  person's 
remedy  would  be  against  the  principal  alone,  and  he  could 
not  maintain  an  action,  for  money  had  and  received,  against 
the  agent  ;^^  and  the  fact  that  no  settlement  has  been  made 
of  an  open  running  account  between  the  principal  and  the 
agent  is  immaterial.''^'  If,  in  such  cases,  the  money  has  in 
fact  reached  the  principal's  hands,  without  notice  on  the 
part  of  the  agent  that  he  should  not  pay  the  same  over,  then, 
since  the  money  has  reached  the  very  person  to  whom  the 
plaintiff  intended  to  pay  it,  in  circumstances  implying  noth- 
ing inequitable  on  the  part  of  the  agent  in  paying  it  over, 
the  plaintiff  should  assert  his  claim  against  the  principal,  and 
not  against  the  agent.^"*  Thus,  an  agent  who  borrows  money 
on  the  ncte  of  his  principal,  who,  however,  had  no  legal 
capacity  to  give  a  note,  is  liable  to  the  lender,  for  money  had 
and  received,  if  the  same  be  demanded  before  he  has  paid  it 
over  to  his  principal,  or  has  otherwise  accounted  to  him  for 
it»" 

Wliat  milloiettt  notice.    The  notice  of  the  mistake, 

and  requirement  not  to  pay  it  over  to  the  principal,  need  not 
be  formal.  The  rule  that  if  he  pays  over  without  notice,  he 
is  not  liable,  is  for  the  agent's  protection,  and,  to  deprive 

isiBulIer  V.  Harrison,  Cowp.  568;  'WalKs  v.  Shelly,  30  F«d.  747; 
Elliott  V.  Swartwout.  10  Pet.  (U.  S.)  137;  United  SUtes  v.  Plnover, 
3  Fed,  30B;  Upchurch  v.  Noreworthy,  IB  Ala,  706;  Law  v.  Nunn, 
8  Oa.  90;  Smith  t.  Binder.  75  111.  492;  Pool  v.  Adkisson,  1  Dana 
(Ky.)  110;  Jetts  v.  York,  12  Cueh.  (Mass.)  196;  Qarland  v.  Salem 
Bank,  9  Mass.  408,  6  Am.  Dec.  36;  Fowler  v.  Shearer,  7  Mase.  14, 
22;  Cabot  v.  Shaw,  148  Mbbb.  459;  Bailey  v.  Cornell,  66  Mich.  IDT; 
Oranger  v.  Hathaway,  17  Mich.  500;  Shepard  t.  Sberia,  43  Minn. 
382;  Ashley  v.  JenniogH,  48  Mo.  App.  142;  La  Farge  v.  Kneeland, 
7  Cow.  (N.  Y.)  4B6:  Herrtck  t.  Gallagher,  60  Barb.  (N.  Y.)  666; 
Frye  v.  Lockwood,  4  Cow.  (N.  Y.)  454;  Bixby  v.  Drexel,  66  How. 
Pr.  (N.  Y.)  478;  Hobensack  t.  Hallman,  17  Pa.  164;  Dlcklna  v. 
Jones,  6  Yerg.  (Tenn.)  483  <haldlng  that  money  paid  to  the  aberlit 
for  assessed  taxes,  although  a  part  thereof  could  not  be  lawfully 
aueSBed,  cannot  be  recovered,  especially  after  the  sherlH  bad  paid 
over  the  money  to  the  treasury). 

iM  Cabot  v.  Shaw,  148  Mass.  469. 

tit  See  Keener,  Quasl-ConlractB,  62. 

wtjefts  V.  York,  12  Cush.   (Mass.)  196. 
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him  of  that  protection,  the  notice  to  him  need  only  be  Buffi- 
eient  to  apprise  him  of  whet  the  mistake  is,  and  that  by  reason 
of  it  the  party  paying  it  to  him  intends  to  reclaim  it"'  The 
notice  ehould  be  given  by  the  person  so  paying  the  money 
to  the  agent  under  a  mistake,  or  by  one  having  authority 
from  him,  and  not  by  one  having  no  interest  nor  authority  in 
the  matter.^"'  Thus,  the  indorser  of  a  promissory  note,  igno* 
rant  that  a  demand  had  not  been  duly  made  on  the  maker, 
nor  due  notice  given,  paid  the  amount  to  a  bank  where  it 
was  left  by  the  holder  for  collection,  which  amount  was 
passed  to  the  holder's  credit  by  the  bank.  Within  three  days 
the  indorser  having  discovered  his  mistake,  and  the  money 
not  yet  having  been  paid  over,  reclaimed  it  from  the  com- 
pany. It  was  held  that  the  indorser  could  recover  the  money 
from  the  bank,  although  after  the  reclamation  they  had  paid 
the  amount  to  the  holder,'"® 

(d)  Wliere  agent'i  petition  has  ohan^  before  notice. — 
This  rule  also  applies  where,  in  such  a  case,  the  agent  has 
changed  his  legal  position,  on  the  faith  of  such  payment  to 
him,  before  he  has  received  notice  of  the  mistake,  so  that  It 
would  be  detrimental  to  him  to  require  him  to  repay  the 
money  to  the  third  person  from  whom  he  received  it,*"**  If 
upon  the  faith  of  such  payment,  and  without  notice  that  it 
was  made  under  a  mistake  of  fact,  the  agent  has  had  certain 
dealings  with  his  principal  which  would  be  prejudiced  if  the 
money  should  be  recovered  back,  the  person  so  paying  the 
money  to  the  agent  will  not  be  permitted  to  recover  it  The 
mere  fact,  however,  that  the  agent  has  placed  such  money  to 
his  principal's  credit  on  account,  is  not  such  a  change  in  his 
legal  position  as  will  prevent  the  person,  from  whom  the 
money  was  received,  from  recovering  it  from  the  agent,  where 
it  was  paid  under  a  mistake  of  fact.""     But  if  a  new  credit 

lu  Shepard  t.  Sberin,  43  Minn.  382. 

WT  Shepard  v.  Stierln,  43  Minn.  382. 

»s  QKTlBud  V,  Salem  Bank,  9  Mass.  408,  6  Am.  Dec.  86. 

i^BuUer  v.  Harrleon,  Cowp.  GG8;  Cox  t.  Prentice,  3  Maule  *  B. 
W;  ElllB  T.  GoultoQ  [1893]  1  a  B.  350;  McDonald  v.  Napier,  14 
Ga.  89. 

xto  Buller  V.  Harrison,  Cowp.  668;  Cox  v.  Prentice,  3  Maule  A  S. 
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has  been  given  to  the  principal  since  the  payment,  or  if  bills 
have  been  accepted,  or  if  advances  have  been  made  on  the 
faith  of  it,  the  payment  cannot  be  recovered.'*' 

(e)  Where  ageaey  was  nndiieloBed. — If,  however,  the  agent 
does  not  act  as  such  but  acts  for  an  undiscIoBed  principal,  a 
third  person  paying  money  to  him  mider  a  mistake  of  fact 
may  recover  it  from  the  agent  even  though  he  has  paid  it 
over  to  hia  prinoipaL"^ 

(f)  Where  money  was  obtained  illeg^al^ — ^By  fraud. — 
Where  an  agent  obtains  money  from  a  third  person,  for  his 
principal,  by  means  of  illegal  practices,  as  by  compulsion  or 
extortion,  he  may  be  held  liable  therefor,  in  an  action  of  as- 
sumpsit, to  such  person,  even  though  he  has  no  notice  not  to 
pay  it  over,  and  he  has  paid  it  over  to  his  principal,"'  "If 
the  agent  acts  in  bad  faith,  or  with  knowledge  of  hia  prin- 
cipal's want  of  right  to  receive  the  money,  or  is  himself  a 
party  to  an  illegal  exaction  of  the  money,  or  is  not  authorized 
by  his  assiimed  principal  to  act  for  him,  as  where  his  power 
of  attorney  is  a  forgery,  payment  of  the  money  over  will  be 
no  defense,"'®*  When  one  extorts  money  from  another,  and 
is  Bued  for  it,  he  cannot  set  up  in  defense  that  he  received 

348;  Bmith  v.  Binder.  75  III.  492:  Garland  v.  Salem  Bank.  9  Mass. 
4DS,  e  Am.  Dec  86. 

Crediting  the  principal  In  account,  and  thereupon  settling  a  pre- 
cedent debt  due  the  agent,  after  the  agent  la  apprised  of  a  writ  of 
error  being  Issued  to  reverse  the  Judgment,  is  not  such  a  parmeat 
to  the  principal  as  will  shield  the  agent  from  Uablllt;  to  refund 
on  the  Judgment  being  reversed.  Langlej  t.  Warner,  1  Sandf.  (N. 
Y.)  209. 

siiBuller  V.  Harrison,  Cowp.  668;  Smith  v.  Binder.  76  III.  1S2; 
Mowatt  V.  McLelan,  1  Wend.  (N.  Y.)  173. 

2«2Newall  V.  Tomlinaon.  L.  R.  6  C.  P.  406;  United  States  v. 
Plnover.  3  Fed.  309;  Smith  v.  Kelly.  43  Mich.  390;  Canal  Bank  v. 
.  Albany  Bank,  1  Hill  (N.  Y.)  287;  Holt  v.  Rosa,  54  N.  Y.  472,  13 
Am.  Rep.  615. 

>»Snowdon  v.  Davis.  1  Taunt.  369;  Gates  v.  Hudson,  6  Ezch. 
346;  Elliott  V.  Swartwout.  10  Pet.  (U.  8.)  137;  Bocchino  v.  Cook, 
67  N.  J.  Law,  467;  Frye  v.  Lockwood,  4  Cow.  (N.  Y.)  468;  Ripley 
V.  Geleton,  9  Johns.  (N.  Y.)  201.  6  Am.  Dec.  271;  Metcalf  v.  Den- 
son,  4  Baxt.  (Tenn.)  566. 

"**  United  States  v.  Plnover.  3  Fed,  309. 
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the  mone;  as  agent  and  has  paid  it  over  to  another  as  prin- 
cipaL  The  relation  of  principal  and  agent  cannot  exist  for 
any  such  purpose.^*^  And  this  is  also  true  where  an  agent 
receives  money  for  his  principal  which  it  ia  unlawful  for  him 
to  receive.**'  Thus,  where  a  person  under  fear  of  an  ille^ 
gal  warrant  of  distress  pays  money  to  a  bailiff,  the  latter  is 
personally  liable  to  repay  it,  though  he  has  paid  the  amount 
over  to  the  sheriff.  ^^  So  where  a  collector  levies  a  tonnage 
duty  illegally,  and  the  same  is  paid  compulsorily,  he  is  liable 
to  refund  the  amount,  notwithstanding  he  has  paid  over  the 
money  to  the  government,  and  no  notice  was  given  to  him 
not  to  pay  over  the  amount  so  collected."* 

This  rule  applies,  where'  it  has  been'  obtained  by  fraud, 
either  of  the  principal,  the  agent  participating  therein,  or  of 
the  agent,  and  especially  if  the  fraud  is  that  of  the  agent 
alone.  In  such  case,  an  action  for  money  had  and  received 
may  be  maintained  against  the  agent  for  its  recovery,  al- 
though it  had  been  paid  over  to  his  principal  without 
notice.***  But  if  the  fraud  is  committed  by  the  principal 
alone,  and  the  agent  is  innocent  of  any  knowledge  of,  or  par- 
ticipation therein,  notice  thereof  must  be  given  to  the  agent 
before  money  can  be  recovered  from  him  by  the  person  pay- 
ing it;  and  if  he  has  paid  it  over  to  his  principal,  or  any 
change  has  taken  place  in  the  legal  situation  of  the  agent 
since  the  payment  to  him  and  before  such  notice,  he  is  not 
personally  liable.*"* 

(g)  Wliere  money  ii  to  be  paid  over  on  the  happening  of  a 
contingency  or  performance  of  a  condition. — Where  an  agent 
receives  money  to  be  paid  over  only  upon  the  happening  of 

Mt  Boccblno  V.  Cook,  67  N.  J.  Law,  467. 

iMLarkln  v.  Hapgood.  56  VL  687;  Sharland  v.  Mildon.  5  Hare, 
469;  Bs  parte  Edwards,  13  Q.  B.  Dlv.  747. 

*"  Snowdon  v.  Davis,  1  Tannt.  3&9. 

M«  Ripley  V.  Qelston,  S  Johns.  (N.  Y.)  201,  S  Am.  Dec.  271, 

M»  Bailer  t.  HairlBon,  Cowp.  568;  SLtpherd  v.  Underwood,  eb 
111.  475;  Hoora  v.  Shields,  121  lad.  267;  Hardy  v.  American  Exp. 
Co.,  182  Haas.  328;  Seldel  v.  Peckworth,  10  Serg.  &  R.  (Pa.)  442; 
Wright  V.  Baton.  7  Wis.  695. 

i»Owen  T.  Cronk  [1S95]  1  Q.  B.  266;  Herrick  v.  Qallagber,  60 
Barh.  (N.  Y.)  666. 
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a  certain  coutingeucj  or  the  performance  of  certain  condi- 
tions, bnt  he  pays  it  over  before  Buch  contingency  or  condi- 
tions have  happened  or  been  performed,  he  will  be  liable 
therefor  to  the  person  who  becomes  entitled  to  it,  and  an  ac- 
tion for  money  had  and  received  may  be  maintained  against 
him  for  it.'^*  So  if  the  agent  still  retains  the  money  in  bis 
possession,  and  the  contingency  has  not  happened  or  the  con- 
dition performed,  it  may  be  recovered  from  him.  Thus, 
where  an  agent  receives  a  certain  sum,  from  another,  to  be 
applied  in  payment  of  rent  for  the  first  month  in  case  an 
agreement  for  the  leasing  was  finally  consummated,  and  no 
such  agreement  is  made,  the  agent  may  be  compelled  to  re- 
turn the  amount  so  received.'^' 

§  692.    For  money  reoeived  from  prinoipal  for  third  person. 

(a)  In  general. — Where  an  agent  receives  money  from  his 
principal  to  be  paid  to  a  third  person,  the  mere  fact  that  the 
agent  has  received  the  money,  with  orders  or  instructions  to 
pay  it  to  another,  does  not  create  a  privity  between  the  agent 
and  such  other,  so  as  te  impose  any  duty  or  obligation  on 
the  agent  to  pay  the  money  to  him.  In  order  that  such  a 
privity  may  exist,  the  agent  must  assent  to  the  appropria- 
tion and  undertake  to  carry  out  the  orders  and  directions  of 
his  principal  in  reference  to  the  payment.  Primarily  the 
agent's  duty  under  such  circumstances  is  to  his  principal 
alone,  and  until  be  has  undertaken  or  promised,  expressly  or 
impliedly,  to  pay  over  the  money  to  the  third  person,  the 
principal  may  at  any  time  revoke  the  agent's  authority  to 
make  such  payment.'^'  Nor  can  the  agent,  under  such  cir^ 
cnmstances,  be  held  liable  to  the  third  person  in  an  action 
of  assumpsit,  for  in  order  that  such  an  action  may  be  main- 

3T1  Edwards  v.  Hoddlng,  5  Taunt  816;  Burraugh  t.  Skinner,  5 
Burrow,  2639;  Gray  v.  Outterldge,  S  Car.  k  P.  40;  Purtado  v.  Lum- 
ley,  G  Times  Law  R.  16S. 

IT*  Wheeler  v.  Cannon,  S4  111.  App.  691. 

n«  Williams  v.  EWerett.  14  Bast,  682;  Malcolm  v.  Scott,  6  Bxch. 
601;  Stewart  v.  Fit.  T  Taunt.  S39;  Brlnd  v.  Hampshire,  1  Meea.  * 
W.  365;  Tlernan  v.  Jackson,  6  PeL  <?.  8.)  680;  Dennr  t.  Lincoln, 
6  UasB.  3SE;  Se&man  t.  Whitney,  24  Wend.  (N.  T.)  260,  86  Am. 
Dec.  618. 
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tained  there  must  be  some  privity  between  the  agent  and  third 
person,  aa  by  the  agent  assenting  to  the  appropriation,  or 
otherwise  obligating  himself  expressly  or  impliedly  to  pay 
the  money  to  him."* 

Bnt  where  the  agent  has  assented  to  or  undertaken  to  make 
such  payment,  and  has  promised,  expressly  or  impliedly,  to 
pay  it  to  the  third  person  so  that  he  is  under  obligation  to  the 
latter,  the  principal  cannot  thereafter  revoke  his  orders  or 
directions  to  the  agent ;  and  the  agent  thereby  becomes  liable 
to  such  person  for  the  money  thus  appropriated  to  his  use, 
and  if  the  agent  converts  it  to  his  own  use,  or  otherwise  fails 
or  refuses  to  pay  it  over  to  such  person,  the  latter  may  main- 
tain an  action  of  assumpsit  against  him  for  money  had  and 
received  to  his  use.""  Thus,  where  a  principal  sent,  by  let- 
ter, a  certain  amount  of  money  by  a  bill  to  his  agent  with  a 
request  that  it  be  paid  to  certain  persons,  therein  named,  to 
one  of  which  persons  tie  agent  refused  to  act  on  the  letter, 
though  admitting  that  he  had  received  it,  the  question  was 
whether  the  agent  by  receiving  the  bill  did  not  accede  to  the 
purposes  for  which  it  was  professedly  remitted  to  him,  and 
bind  himself  so  to  apply  it,  and  whether,  therefore,  the  amount 
of  such  bill  paid  to  him  when  due  did  not  instantly  be«!0me, 
hy  operation  of  law,  money  had  and  received  for  the  use  of 
the  persons  named  in  the  letter,  and  of  course  money  had  and 
received  to  the  use  of  the  plaintiff,  one  of  such  persons.  In 
this  connection  Lord  Ellenborough  said :  "It  will  be  observed 
that  there  is  no  assent  on  the  part  of  the  defendants  to  hold 
this  money  for  the  purposes  mentioned  in  the  letter;  but,  on 
the  contrary,  an  express  refusal  to  the  creditor  so  to  do.  If, 
in  order  to  constitute  a  privity  between  the  plaintiff  and  de- 
f^idants  as  to  the  subject  of  this  demand,  an  assent  express 

"iwnilame  v.  Everett,  14  Bast.  68S;  Seaman  v.  Whitney,  24 
Wend.  (N.  T.)  260,  36  Am.  Dec.  618. 

WB  Crowfoot  V.  Gumey,  9  Blng.  372;  WllllamB  v.  Everett,  1* 
Bast.  E82;  Stevens  v.  Hill,  5  Esp.  247;  Walker  v.  RoBtron,  9  Mees. 
ft  W.  411;  Tatea  v.  Hoppe,  9  C.  B.  641;  McLean  v.  Ficke,  94  Iowa, 
283;  Ooodwin  v.  Bowden,  G4  Me.  424;  Keene  v.  Sage,  75  Me.  138; 
Freeman  v.  Otis,  9  HasB.  272,  6  Am.  Dec.  66;  Wyman  v.  Smith,  2 
Sandt  (N.  T.)  831. 
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or  implied  be  neceseary,  the  aesent  can  in  this  case  be  only  an 
implied  one,  and  that,  too,  implied  against  the  express  dissent 
of  the  parties  to  be  chained.  By  the  act  of  receiving  the  bill, 
the  defendants  agree  to  hold  it  till  paid,  and  it^  contents  when 
paid,  for  the  use  of  the  remitter.  It  is  entire  to  the  remitter 
to  give,  and  countermand,  hia  own  directions  respecting  the 
bill  as  often  as  he  pleases,  and  the  persons  to  whom  the  bill  is 
remitted  may  still  hold  the  bill  till  received,  and  its  amount 
vhen  received,  for  the  use  of  the  remitter  himself,  until  by 
some  engagement  entered  into  by  themselves  with  the  person 
who  is  the  object  of  the  remittance,  they  have  precluded  them- 
selves from  so  doing,  and  have  appropriated  the  remittance 
to  the  use  of  such  person.  After  such  a  circumstance,  they 
cannot  retract  the  consent  they  may  have  once  given,  but  are 
bound  to  bold  it  for  the  use  of  the  appointee."*^*  If  a  pei^ 
son,  to  whom  the  money  is  thus  appropriated,  requests  the 
agent  to  pay  it  to  another,  it  has  been  held  that  the  latter 
may  maintain  such  an  action  against  the  agent.*^' 

(b)  Ai«iit— Consideration.— As  to  what  will  constitute  a 
sufGcient  assent  or  undertaking  on  the  part  of  the  agent  to 
pay  the  money,  so  as  to  create  a  privity  between  him  and  the 
third  person  and  impose  an  obligation  upon  him  in  favor  of 
the  latter,  no  definite  nile  can  be  stated.  It  is  not  required 
that  there  shall  be  any  definite  words  or  that  they  shall  be 
given  in  any  particular  manner ;  this  assoit  or  undertaking 
may  be  either  express  or  implied.  All  that  is  necessary  is 
that  the  assent  shall  be  such  as  to  show  an  intention  on  the 
part  of  the  agent  to  carry  out  the  princip»al's  orders  or  direc- 
tions, and  to  be  willing  to  obligate  himself  to  the  third  person 
to  pay  the  money.  And  if  the  agent  after  receiving  the 
money  from  the  principal  for  the  use  of  the  third  person 
promises  the  latter  to  pay  it  to  him,  no  consideration  need 
pass  from  such  person  to  the  agent  in  order  to  support  an  ac- 
tion on  such  promise.  The  money  already  in  the  agent's 
hands  and  appropriated  to  the  use,  of  the  ^ird  person  is  a 
sufficient  consideration  for  such  promise."^* 

iTowilllamB  V.  Everett,  14  East,  582. 
ITT  Keeoe  v.  Sage,  T6  Me.  138. 
"■Goodwin  v.  BowdeD,  64  He.  424. 
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§  593.    In  sreneral. 

It  ma;  be  stated  as  a  general  and  well  settled  principle 
that  every  agent  ia  personally  responsible  for  all  torts  com- 
mitted by  him  whereby  another  ia  injured ;  and  the  fact  that 
he  was  acting  under  the  directions  or  on  behalf  of  another  at 
the  time  of  the  commission  of  such  tort  does  not  in  any  way 
lessen  or  relieve  him  from  such  responsibility.  Nor  is  hie 
liability  affected  by  the  fact  that  the  principal  also  may  be 
liable  for  the  same  tort,  or  by  the  fact  that  he  acted  erro- 
neously, negligently,  or  willfully.  "Every  one,  whether  he 
is  principal  or  agent,  is  responsible  directly  to  persons  in- 
jured by  his  own  negligence  in  fulfilling  obligations  resting 
upon  him  in  bis  individual  character  and  which  the  law 
imposes  upon  bim,  independent  of  contract.  No  man  in- 
creases or  diminishes  bis  obligations  to  strangers  by  becoming 
an  agent.  If,  in  the  course  of  his  agency,  he  comes  in  con- 
tact with  the  person  or  property  of  a  stranger,  he  is  liable  for 
any  injury  he  may  do  to  eithet,  by  his  n^ligence,  in  respect 
to  duties  imposed  by  law  upon  him  in  common  with  all  other 
men."*" 

But,  as  will  be  seen  in  the  following  sections,  n  distinction 
is  made  between  an  agent's  liability  to  a  third  person  for 
such  injuries  as  are  caused  by  nonfeasance,  and  for  those 
caused  by  misfeasance  or  malfeasance.  A  distinction  will 
also  be  found  to  exist  between  a  private  agent's  liability  for 
his  torts  and  a  public  agent's  liability  therefor.  These  ques- 
tions will  be  considered  in  the  following  sections,  treating 
first  of  the  liability  of  private  agents  and  secondly  of  public 
agents. 

A.  private  Agents. 
§  594.    For  nonfeiuanoe. 

Considering  first,  then,  the  liability  of  a  private  agent  for 
nonfeasance,  or  in  other  words  for  omitting  to  perform  his 
undertaking,  it  may  be  stated  that  primarily  an  agent's  duty, 
arising  oat  of  the  relation  is  to  his  principal  only.    Whether 

tr*  Delaney  v.  Rochereau,  34  La.  Ann.  1123,  44  Am.  Rep.  456. 
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or  Dot  he  will  perform  the  undertaking  is  a  question  between 
himself  and  his  principal  alone,  and  a  third  person  acquires 
no  rights  which  he  can  enforce  against  the  agent,  by  the  sim- 
ple fact  that  the  agent  has  undertaken  to  perform  certain 
duties  for  his  principal.  If  the  relation  goes  no  further 
than  tbe  mere  contract  of  agency  to  perform  certain  under- 
takings, there  is  no  duty  on  the  agenf  s  part  to  third  persons 
or  to  the  public  in  general.  His  only  duty,  in  such  cases,  is 
to  his  principal,  to  carry  out  his  undertaking,  and  to  him 
only  is  the  agent  liable  for  a  failure  to  do  so.  "An  agent  is 
,  iteraonally  responsible  to  third  parties  for  doing  something 
I  ^vhich  he  ou^t  not  to  have  done,  but  not  for  not  doing  some- 
thing which  he  ought  to  have  done,  the  agent,  in  the  latter 
case,  being  liable  to  bis  principal  only.  For  nonfeasance, 
or  mere  neglect  in  the  performance  of  duty,  the  responsibility 
therefor  must  arise  from  some  express  or  implied  obligation 
between  particular  parties  standing  in  privity  of  law  or  con- 
tract with  each  other.  No  man  is  bound  to  answer  for  such 
violation  of  duty  or  obligation  except  to  those  to  whom  he 
has  become  directly  bound  or  amenable  for  his  conduct. 
*  *  *  An  agent  is  not  responsible  to  third  persons  for 
any  negligence  in  performance  of  duties  devolving  updn  him 
purely  from  his  agency,  since  he  cannot,  as  agent,  be  sub- 
ject to  any  obligations  towards  third  persons  other  than  those  , 
of  his  principal.  Those  duties  are  not  imposed  upon  him 
by  law.  He  has  agreed  with  no  one,  except  his  principal, 
to  perform  them.  In  failing  to  do  so,  he  wrongs  no  one  but 
his  principal,  who  alone  can  hold  him  responsible,"^" 

It  is  the  general  rule,  therefore,  that  for  nonfeasance,  or 
mere  failure  to  perform  duties  which  he  has  engaged  to  per- 
form, an  agent  is  responsible  only  to  his  principal,  and  that  he 
cannot  be  held  personally  liable  to  third  persons  for  injuries 
caused  thereby ;  the  principal  alone  being  liable  to  them 
therefor,  tbe  rule  of  respondeat  superior  applying  in  such 
cases.'"*     Thus,  an  agent  is  not  personally  liable  to  a  third 

iM  Delane]'  v.  Rocberean,  3i  Ls.  Ann.  1123,  44  Am.  Rep.  456. 

isiLane  v.  Cotton,  12  Mod.  472;  Carey  t,  Rochereau,  16  Fed.  87: 
Retd  T.  Humber.  49  Qa.  207;  Dean  t.  Brock,  11  Ind.  App.  607;  De- 
la&eT  V.  Rocbereau,  34  La.  Ann.  1123,  44  Am.  Rep.  466;  Brown  Paper 
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person  for  resulting  loss  where,  acting  aa  agent  of  a  cotton 
factor,  he  fails  to  communicate  to  his  principal  the  direction 
of  Huch  third  person  as  to  the  sale  of  cotton  shipped  by  him 
to  the  factor.**'  So  an  agent  who  merely  carries  on  a  mill 
for  the  owner's  beneUt  is  not  liable  for  its  dam,  a  permanent 
structure  of  which  he  had  neither  possession  nor  control, 
being  maintained  at  too  great  a  height,  whereby  the  water 
was  set  back  to  the  injury  of  another  mill  owner.**'  So  it 
seems  that  the  agent  will  not  be  responsible  for  injuries 
caused  to  third  persons  by  an  omission  to  perform  hie  duties 
to  his  principal,  even  thoiigh  such  omission  be  with  a  mali- 
cious intent.  Thus  it  has  been  held  that  an  agent  having 
charge  of  a  plantation  is  not  liable  for  damage  resulting  to 
the  owner  of  an  adjoining  plantation,  by  his  failure  and  re- 
fusal to  keep  open  a  drain  which  it  was  his  duty  to  his  prin- 
cipal to  keep  open,  and  the  fact  that  he  acted  maliciously  in 
such  neglect  and  refusal  was  immaterial. ^^* 

A  nonfeasance,  or  failure  to  enter  upon  the  i)('rformancc 
of  duties  which  he  owes  to  his  principal,  must  not  be  con- 
fused with  an  omission  or  failure  to  perform  duties  which 
he  owes  to  third  persons.  Once  he  enters  upon  the  perform- 
ance of  his  contract  with  his  principal,  and  in  doing  so  he  '. 
omits  or  fails  to  take  reasonable  care  or  to  do  some  act  which 
he  should  do  in  its  performance,  whereby  a  third  person  is 
injured,  he  is  as  responsible  therefor  as  if  he  had  committed 
some  active  wrong.  ^*" 

Co.  V.  Dean,  123  Mass.  267;  B«I1  v.  Josaelrn,  3  Qray  (Maes.)  309, 
63  Am.  Dec.  7*1;  PettUB  v.  Swan,  62  HlBS.  415;  Blsaell  v.  Roden, 
34  Mo.  63,  S4  Am.  Dec.  71;  Harrlnuui  v.  Stowe,  67  Mo.  93;  Hill  v. 
Caverly,  7  N.  H.  215,  26  Am.  Dec.  786;  Denny  v.  Mantiattaa  Co., 
2  Deato  (N.  Y.)  116,  6  Denio,  639;  Crane  v.  Onderdonk,  67  Barb. 
'  (N.  Y.)  47;  Van  Antwerp  v.  Unton,  89  Hun  (N.  Y.)  417,  affirmed 
In  167  N.  T.  716;  Murray  v.  Ualier,  117  N.  Y.  B42;  Mitchell  v.  Dnr. 
tuun,  13  N.  C.  (2  Dev.)  538;  Henahaw  v.  Noble,  7  Oblo  St.  226; 
Drake  v.  Hasan,  108  Tenn,  265;  Labadie  v.  Hawley,  61  Tex.  177,  48 
Am.  Rep.  278;  Oreenberg  v.  Whitcomb  Lumber  Co.,  90  Wia.  226. 
48  Am.  St.  Rep.  911. 

"»  Held  V.  Humber.  49  Ga.  207. 

281  Brown  Paper  Co.  v.  Dean,  123  Maes.  267. 

isiFeltuB  T.  Swan,  62  Mies.  415. 

»s  See  poet,  i  596. 
C.  A   S.— 82. 
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§  686.    For  misfeaaauee. 

But  where  an  agent  is  guilty  of  misfeasance,  th&t  is,  ^ere 
he  has  actually  entered  upon  the  performance  of  his  duties 
to  his  principal,  and  in  doing  so,  fails  to  respect  the  rights 
of  others,  by  doing  some  wrong,  whether  it  is  a  wrong  of 
omission  or  a  wrong  of  commission,  as  where  he  fails  or 
neglects  to  use  reasonable  care  and  diligence  in  the  perform- 
ance of  his  duties,  he  will  be  personally  responsible  to  a 
third  person  who  is  injured  by  reason  of  such  misfeas- 
ance.***    The  agent's  liability  in  such  cases  is  not  based  up- 

i!ieL,ysiey  T.  Clarke,  14  Bng.  Law  &  Eq.  510;  Ferkins  t.  amlth. 
I  WllB.  328;  M&yer  r.  Tbompson-HutchlBOD  Bldg.  Co.,  104  Ala.  611. 
63  Am.  St.  Rep.  88;  Brownell  v.  Fisher,  57  Cal.  IGO;  Mtli«r  v. 
Staples,  3  Colo.  App.  SS;  Bennett  y.  Ives,  30  Conn.  329;  Reed  t. 
Peterson,  91  III.  288;  Peck  t.  Cooper,  112  III.  192,  64  Am.  Rep.  231; 
Jobaeon  t.  Barber,  10  lit.  426,  50  Am.  Dec.  416;  Baird  v.  Shipman, 
132  III.  IE,  22  Am.  St.  Rep.  604;  Berehoff  T.  McDonald.  87  Ind.  549: 
McNaughton  v.  Elkhart,  S6  Ind.  3S4;  Blue  v.  Brlgge,  12  Ind.  App. 
105;  Poole  v.  Adklaaon,  1  Dana  (Kr.)  110;  Campbell  v.  Hlllman, 
16  B.  Mod.  (K;.)  608,  61  Am.  Dec.  195;  Martin  r,  LouUvllle  ft  N. 
R.  Co.,  95  K7.  612;  Delaney  v.  Rochereau,  34  La.  Ann.  1123,  44  Am. 
Rep.  456;  Richardson  v.  Kimball,  28  Me.  463;  Campbell  t.  Port- 
land Sugar  Co.,  62  Me.  562,  16  Am.  Rep.  503;  Hedden  v.  ariOln. 
136  Mass.  229,  49  Am.  Rep.  25;  Oeborne  v.  Morgan,  130  Mass.  102, 
S9  Am.  Rep.  437;  Weber  v.  Weber,  47  Mich.  669;  JOBselyn  v.  Mc- 
Allister, 22  Mtch.  300;  Starkweather  V.  Benjamin,  32  Mlcb.  306; 
SUlB  V.  McNaughton,  7S  Mich.  237,  16  Am.  St.  Rep.  308;  Buls  t. 
Cook,  60  Mo.  391;  Harrlman  v.  Stowe,  67  Mo.  93;  Martin  v.  Benolat, 
20  Mo.  App.  262;  Lottman  v.  Barnett,  62  Mo.  169;  Homer  t.  Law- 
rence, 37  N.  J.  Law,  46;  Jenne  t.  Sutton,  43  N.  J.  Law,  257,  SV 
Am.  Rep.  578;  Crane  v.  Onderdonk,  67  Barb.  (N.  Y.)  47;  Murr&y 
T.  Usher,  117  N.  Y.  542;  Suydam  t.  Moore,  g  Barb.  (N.  Y.)  358; 
Van  Antwerp  t.  Linton.  89  Hun  (N.  Y.)  417.  afllrmed  In  157  N.  Y, 
716;  Brwln  t.  Davenport,  9  Helsk.  (Tenn.)  44;  Drake  v.  Hagan. 
108  Tenn.  265;  Baker  t.  Waason,  53  Tex.  150;  Oreenberg  v.  Wtalt- 
comb  Lumber  Co.,  90  Wis.  225,  48  Am.  St.  Rep.  911.  One  operating 
a  factory  as  owner  and  proprietor,  so  far  as  the  public  and  the 
workmen  employed  are  aware,  is  liable  as  principal  for  his  negli- 
gence, notwithelandlng  he  may  have  acted  as  the  agent  for  an 
undlBclosed  principal.  Morris  v.  Malone,  200  111.  132.  Where  an 
act  done  le  unlawful,  creating  a  nuisance  per  se.  an  agent  who 
actlrely  participated  therein  la  liable  alike  with  his  principal.  Mc- 
Naughton T.  Elkhart,  S5  Ind.  884. 
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on  the  ground  of  his  agency,  but  on  the  ground  that  he  is  a 
wrong-doer,  and  as  such,  is  responsible  for  any  injury  he 
may  cauae. 

As  has  been  said :  "It  is  not  his  contract  with  hia  prin- 
cipal which  exposes  him  to  or  protects  him  from  liability  to 
third  persons,  but  his  common  law  obligation  to  so  use  that 
which  he  controls  as  not  to  injure  another,"^*'  Thus  an  agent 
is  guilty  of  misfeasance  in  negligently  directing  water  t{>  be 
admitted  to  water  pipes  in  a  room  in  a  house  owned  by  hia 
principal,  but  which  is  under  his  general  management,  with- 
out first  examining  the  conditions  of  such  pipes  by  reason 
of  which  injury  results,  and  he  is  liable  to  the  tenant  of 
the  shop  below  for  damages  therefrom,  and  the  fact  that  the 
room  in  which  the  pipes  are  is  let  to  a  tenant  at  that  time 
does  not  relieve  him  from  liability.^**  So  an  agent  is  per- 
sonally liable  for  illegal  distress,  where  be  aigns  a  distress 
warrant,  and  after  the  warrant  is  issued,  and  before  it  is 
executed,  refuses  a  tender  of  the  rent."*  But  where  the 
agent's  authority  is  limited  to  leasing  and  collecting  rents 
of  premises,  of  which  he  has  not  the  possession,  he  is  not 
liable  for  the  unsafe  condition  of  such  premises  whereby 
another  is  injured.**" 

§  896.  Distinfition  between  nonfeasance  and  miafeaaanoe — 
Keonlng  of  terms, 
(a)  In  general. — As  has  been  stated  above,  there  is  a  dis- 
tinction between  nonfeasance  and  misfeasance  or  malfeasance ; 
and  this  distinction  is  often  of  great  importance  in  determin- 
ing an  agent's  liability  to  third  persons.  By  reason  of  some 
of  the  cases  failing  to  clearly  notice  this  distinction  there  has 
been  some  confusion  in  the  decisions  on  this  point.  In  this 
connection,  nonfeasance  means  the  total  omission  or  failure  of 
an  agent  to  enter  upon  the  performance  of  some  distinct  duty 
or  undertating,  which  he  has  agreed  with  his  principal  to 

MTBalrd  t.  Shipman,  132  111.  16,  22  Am.  St.  Rep.  504;  Mayer  t. 
Tbompeon-HutchlEon  Bldg.  Co.,  104  Ala.  611.  S3  Am.  St.  Rep.  SS. 
"■Bell  V.  Jossel^n.  3  Gray  (MasB.)  309,  63  Am.  Dec.  741. 
»s»  Bennett  v.  Bayee,  5  Hnrl.  ft  N.  391. 
i»  Kubnert  t.  Ansell,  10  N.  D.  59,  SS  Am.  St.  Rep.  6T5. 
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do ;  misfeasance  means  the  improper  doing  of  an  act  which 
the  agent  might  lawfully  do,  or  in  other  words,  it  is  the 
performing  of  his  duty  to  his  principal  in  such  a  manner 
as  to  infringe  upon  the  rights  and  privileges  of  third  per- 
sons ;  and  malfeasance  is  a  doing  of  an  act  which  he  on^t 
not  to  do  at  all.***  In  the  following  sections  the  term  mis- 
feasance will  inclnde  malfeasance. 

From  these  meanings,  it  will  be  seen  that  it  is  not  every 
omission  or  failure  to  perform  a  duty  that  will  constitute  a 
nonfeasance,  but  only  an  omission  to  perform  such  distinct 
duties  as  he  owes  to  his  principal,  as  distinguished  from  those 
which  be  owe?  to  third  persons  or  to  the  public  in  general,  as 
a  member  of  society.  Nonfeasance  does  not  extend  to  the 
omission  or  failure  to  do  some  act  whereby  a  third  person  is 
injured,  after  he  has  once  entered  upon  the  performance  of 
bis  contractual  obligations. 

For  example,  if  an  agent  undertakes  to  perform  certain  acts 
for  another  and  he  refuses  or  fails  to  enter  upon  such  per 
formance,  it  is  a  nonfeasance ;  but  if  he  once  begins  the  per- 
formance of  snch  acts  and  in  doing  so  fails  or  omits  to  do 
certain  acts  which  he  should  have  done,  whereby  a  third  pe^ 
son  is  injured,  it  is  not  a  nonfeasance,  hut  a  misfeasance. 
Misfeasance  may  involve  the  omission  to  do  something  whidi 
ought  to  he  done ;  as  where  an  agent  engaged  in  the  perform- 
ance of  bis  undertaking,  omits  to  do  something  which  it  ia 
his  duty  to  do  under  the  circumstances, -as  when  he  does  not 

iMBell  T.  Josselyn,  3  Gray  (Mrbb.)  808,  63  Am.  IHSC  741;  WrlfW 
V.  Spencer,  1  Stpw.  (Ala.)  576,  18  Am.  Dec,  76;  Colte  v.  Ljnes,  3S 
Conn.  109;  Greenberg  t.  Whltcomb  Lumber  Co.,  90  Wla.  225,  4S  Am. 
St.  Rep.  911. 

The  dlBtlnction  between  nonteaaance  and  misfeasance  haa  been 
expressed  by  the  courts  of  New  York  as  follows:  "If  the  duty 
omitted  by  the  agent  or  servant  devolved  upon  him  purely  from 
his  agency  or  employment,  his  omission  Is  only  o(  a  duty  he  oves 
hlB  principal  or  master,  and  the  master  alone  Is  liable.  While  K 
the  duty  rests  upon  him  In  hia  Individual  character,  and  was  one 
that  the  lav  Imposed  upon  blm  Independently  of  his  agency  or 
employment,  then  he  U  liable."  Burns  v,  Pethcal,  75  Hun  (N.  T.l 
413;  Van  Antwerp  v.  Linton,  89  Hun  (N.  Y.)  417,  affirmed  In  16T 
N.  Y.  71S. 


zedbyCoOgIc 


5i5%b  TORTS— PRIVATE  AOENT3.  1301 

esercise  that  d^ree  of  care  which  due  regard  for  the  rights 
of  others  requiree.'"'  As  has  been  said :  "If  an  agent  nev* 
er  does  anything  towards  carrying  out  his  contract  with 
his  principal,  but  wholly  omits  or  neglects  to  do  so,  the  prin- 
cipal is  the  only  person  who  can  maintain  an  action  against 
hun  for  the  nonfeasance,  but  if  the  agent  once  actually  under- 
takes and  enters  upon  the  execution  of  a  particular  work,  it 
is  his  duty  to  use  reasonable  care  in  the  manner  of  execut- 
ing it,  so  as  not  to  cause  ^ny  injury  to  third  persons  which 
may  be  the  natural  consequences  of  his  acts ;  and  he  cannot, 
by  abandoning  its  executiim  midway  and  leaving  things  in 
a  dangerous  condition,  exempt  himself  from  liability  to 
any  person  who  suffers  injury  by  reason  of  having  left  them 
without  proper  safeguards.  This  is  not  nonfeasance  or  do- 
ing nothing  but  it  is  misfeasance,  doing  improperly."'"' 
Thus  negligence  and  unskillfulness  in  the  management  of 
inflammable  gas  by  reason  of  which  it  escapes  and  causes 
injury  cannot  be  considered  as  a  mere  nonfeasance  within 
the  meaning  of  this  rule  ;"*  nor  negligence  in  the  control  of 
water  ;'*"  or  of  a  draw-bridge  f*'  or  of  domestic  animals. '•^ 
(h)  nitutiHtions. — As  has  been  said,  there  is  some  confusion 
in  the  cases  on  this  subject  by  reason  of  the  courts  failing  to 
clearly  observe  this  distinction  between  nonfeasance  and  mis- 
feasance. Thus  it  has  been  held  that  where  an  agent  under- 
takes the  care  of  a  building  or  property,  he  is  not  personally 
responsible  for  an  injury  sustained  by  a  third  person  by  reason 
of  his  failure  to  keep  such  building  or  property  in  safe  re- 
pair.'"*    So  where  an  agent  having  diai^  of  a  plantation 

i"  BlllB  V.  McNaughtoD,   76  Mich.  237,  IG   Am.   St.   Rep.  308. 

^>  Oabome  v.  Morgan,  130  Mass.  102,  89  Am.  Rep.  437. 

^«Dsborae  v.  Morgan,  130  Mass.  102,  39  Am.  Rep.  137. 

nsBell  r.  Josseirn,  3  Gray  (Mass.)  309,  63  Am.  Dec.  741. 

iMNowell  V.  Wright,  3  Allen  (Maes.)  166,  80  Am.  Dec.  62. 

2DI  Horner  v.  Lawrence,  37  N.  J.  Law,  46;  ParBOns  v.  Wlnchell, 
6  CuBh.  (Mass.)  592,  52  Am.  Dec.  745. 

^*  Delaney  v.  Rochereau.  34  La.  Ann.  1123.  44  Am.  Rep.  456; 
Carey  v.  Rochereau,  16  Fed.  87.  The  failure  of  an  agent  employed 
to  look  after  rent,  collect  rents,  pay  taxes,  and  make  the  necessary 
repairs  of  certain  premises,  and  keep  them  In  a  tenantable  con- 
dition. Is  notifeaBance  of  a  duty  owing  hU  principal,  and  not  mls- 
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failed  and  refused  to  keep  open  a  drain,  bj  reason  of  which 
damage  resulted  to  the  owner  of  an  adjoining  plantation, 
it  was  held  that  the  agent  was  not  liable,  even  though  he 
acted  with  a  malicions  intent  in  such  neglect  and  refus- 
al."' In  other  cases,  however,  it  is  held  that  an  agent  who 
has  the  complete  control  and  management  of  premises,  and 
who  is  bound  to  keep  them  in  repair,  is  liable  to  a  third  per- 
son for  injuries  resulting  to  the  latter,  while  using  the  prem- 
ises in  an  ordinary  and  appropriate  manner,  through  the 
negligence  of  such  agent  to  keep  the  premises  in  proper 
repair.^'*'  Thus,  where  an  agent  has  entire  control  of  the 
premises  and  of  the  erection  of  a  building  for  bis  principal, 
be  is  liable  for  injuries  resulting  from  the  removal  of  a  walk 
on  the  premises  by  one  of  bis  employes,  contrary  to  his  oi^ 
ders,  if,  after  such  removal,  he  knew  of  the  dangerous  con- 
dition of  the  premises  and  allowed  them  to  remain  in  that 
condition.^"'  As  was  said  by  the  court:  "To  say  that  he 
only  was  guilty  of  a  nonfeasance — an  omission  of  duty  to 
his  principal — does  not  cover  the  case.  He  not  only  omitted 
a  duty  be  owed  to  the  travelling  public,  but,  by  bis  acts,  be 
increased  the  danger,  and  every  day  conmiitted  a  wrong 
and  was  guilty  of  a  misfeasance,  in  keeping  this  walk  torn 
up,  and  using  it  as  a  driveway,  in  the  execution  of  a  particu- 
lar work  which  be  had  entered  upon,  and  of  which  be  had 
complete  superintendence  and  control,"""* 

The  cases  cited  to  the  first  two  illustrations  seem  to  be  so 
decided  on  the  theory  that  the  agent's  negligence  in  such 
cases  amounts  to  nonfeasance,  and  not  misfeasance;  but  the 
holdings  of  the  cases  cited  to  the  last  illustration  seem  to  be 
sounder  on  principle,  because  they  consider  the  agent's  neg- 

feaeance,  and  does  not  render  an  agent  liable  to  a  third  pert;. 
Dean  r.  Brock,  11   Ind.  App.  608. 

:s9FeltuB  V.  Swan,  62  Hiss.  415. 

•wiBaIrd  T.  Sblpman,  132  III.  16.  22  Am.  St  Rep.  603;  Marer  t. 
ThompBon-Hutchlaon  Bids.  Co.,  104  Ala.  611,  63  Am.  St.  Rep.  88: 
Campbell  t.  Portland  Sugar  Co.,  62  Me.  566,  16  Am.  Rep.  603;  Ellis 
V.  McNaugbton,  76  Mich.  237,  15  Am.  St.  Rep.  308;  Lough  v.  John 
Davis  ft  Co.,  SO  Wash.  204. 

101  Ellis  V.  McN&ughton,  76  Mich.  237,  15  Am.  St.  Rep.  308. 

■ni  ElllB  V.  McNanghton,  76  Mich.  2S7,  15  Am.  St.  Rep.  308. 
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ligence  in  such  case  as  misfeasance,  and  rightfully  hold  bini 
liable  therefor.  If  the  distinction  above  noted  is  kept  clear- 
ly in  mind  by  the  court,  and  nonfeasance  held  to  apply  only 
to  cases  where  the  agent  fails  to  enter  upon  the  performance 
of  his  contractual  obligations,  and  not  to  cases  where  he  has 
entered  upon  such  performance  but  neglected  his  duties  in 
some  respects,  this  confusion  would  not  arise.'"* 

In  a  MassBchiisettB  case  where  an  agent,  having  a  house 
under  his  general  management,  n^ligently  directed  water 
to  be  admitted  to  water  pipes  in  a  room  in  such  house, 
without  first  examining  the  condition  of  such,  by  reason  of 
which  injury  resulted,  the  agent  was  held  liable  therefor,  and 
the  court  in  rendering  its  decision  said :  "The  defendant's 
omisaion  to  examine  the  state  of  the  pipes  in  the  house  he- 
fore  causing  the  water  to  be  let  on  was  a  nonfeasance.  But 
if  he  bad  not  caused  the  water  to  be  let  on,  that  nonfeasance 
would  not  have  injured  the  plaintiil.  If  he  had  examined 
the  pipes  and  left  them  in  a  proper  condition,  and  then 
caused  the  letting  on  of  the  water,  there  would  have  been 
neither  nonfeasance  nor  misfeasance.  As  the  facts  are,  the 
nonfeasance  caused  the  act  done  to  be  a  misfeasance.  But 
from  which  did  the  plaintiff  suffer?  Clearly  from  the  act 
done,  which  was  no  less  a  misfeasance  by  reason  of  its  being 
preceded  by  a  nonfeasance.'""*  But  it  is  submitted  that  the 
judge's  remarks  in  reference  to  the  agent's  negligence  in 
omitting- to  examine  the  pipes  being  a  nonfeasance  were  in- 
correct. To  see  that  the  pipes  were  in  safe  repair  before 
turning  on  the  water  was  part  of  his  duty  as  manager  of 
the  house,  and  his  omitting  or  negligence  to  perform  such 
duty  after  he  had  begun  such  management  was  a  misfeasance 
and  not  a  nonfeasance. 

In  a  New  York  case,  where  agents  were  appointed  to  put 
certain  grounds  in  condition  for  a  game  of  foot  ball,  and  in 
erecting  a  stand  tbey  made  the  construction  so  defective 
that  the  stand  fell  and  caused  the  injury  complained  of,  it 
was  held  that  this  negligence  nil  their  part  constituted  non- 
feasance and  not  misfeasance,  and  the  agents  were  not  liable 

w>  See  Huffcutt,  Ag.  !  212. 

s««Be1I  V.  JoBBelyn,  3  Gray  (Mass.)   309,  S3  Am.  Dec.  741. 
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to  the  injured  parties  therefor."**  It  is  oontended,  hy  the 
writer,  that  this  decision  was  clearly  wrong.  When  the 
agents  began  the  erection  of  the  stand,  they  clearly 
owed  a  duty  to  the  pnblic  to  use  due  care  and  diligence 
therein ;  and  if  by  a  failure  to  use  such  care  and  diligence, 
the  construction  was  defective,  it  was  clearly  a  breach  of 
duty  which  tbej  owed  to  the  public,  and  hence  constituted, 
not  a  nonfeasance,  or  not  doing  at  all,  but  a  misfeasance,  or 
improper  doing. 

§  697.    Fact  of  ageno;  or  liability  at  principal  no  defense. 

The  fact  that  the  wrong-doer  was  acting  as  agent  for  an- 
other at  the  time  he  committed  the  wrong,  and  that  the  prin-_ 
cipal  knew  of  or  expressly  instructed  or  directed  him  in  its 
commission,  or  that  the  principal  may  also  be  held  liable 
therefor,  does  not  relieve  the  agent  from  personal  liability 
for  the  injuries  caused  by  his  wrong  doing.*"'  His  obli- 
gation to  so  use  that  which  he  controls  as  not  to  injure  an- 
other, "is  neither  increased  nor  diminished  by  his  entrance 
upon  the  duties  of  agency,  nor  can  its  breach  be  excused  by 
the  plea  that  his  principal  is  chargeable. "^"^  Thus,  where 
the  surveyor  of  a  highway  broke  open  a  gate,  under  an  order 
from  the  highway  board,  who  wrongfully  supposed  that  the 
gate  was  across  a  public  highway,  the  surveyor  was  person- 
ally liable  for  the  trespass,  and  the  fact  that  he  was  bound 
to  obey  the  order  of  the  board  was  no  defense.'"^  !Nor  can 
he  relieve  himself  from  responsibility  for  hia  wrongful  act 
by  showing  that  he  acted  contrary  to  the  instructions  of  his 

ana  Van  Antwerp  v.  LlntoD,  S9  Hun  (N.  Y.)  417,  afBrmed  In  157 
N.  T.  716.    And  eee  Murray  v.  Usher,  117  N.  T.  M2. 

*»Lee  V.  Matbewa,  10  Ala.  682.  44  Am.  Dec.  498;  Mayer  v.  Thomp- 
son-Hutcblson  BIdg.  Co.,  104  Ala.  611,  53  Am.  St.  Rep.  88;  Johnaon 
T.  Barber,  10  111.  425,  50  Am.  Dec.  416;  Reed  T.  Peterson,  91  111. 
289;  Peck  v.  Cooper.  112  111.  192,  64  Am,  Rep.  231;  Balrd  v.  Ship- 
man.  132  III.  16,  22  Am.  St.  Rep.  604;  Wing  v.  MUllken,  91  Me. 
387,  64  Am.  St.  Rep.  238;  Weber  v.  Weber,  47  Micb.  669;  Josselyn 
T.  McAUUter,  £2  Mich.  300;  Horner  v.  Lawrence,  37  N.  J.  Law,  46; 
Baiter  v.  Wasson,  53  Tex.  150. 

si>:Bslrd  T.  Shlpman.  132  111.  16.  22  Am.  St.  Rep.  504;  Delaney 
V.  Rochereau.  34  La.  Ann.  1123,  44  Am.  Rep.  456. 

"""Mill  V.  Hawker,  L.  R.  10  Exch.  92. 


Digitized  byGoOgIc 


{  599  TORTS— PRIVATE  AGENTS.  1305 

prmcipal.'"*  Nor  will  the  fact  that  he  committed  the  wrong 
imiocently,  being  ignorant  of  the  rights  of  third  persona,  and 
bona  fide  relying  upon  the  belief  that  hia  principal  had 
aathoiitj  to  order  the  wrong  done ;  for  the  law  does  not  per- 
mit one  person  to  authorize  another  to  do  a  wrong,  and  ig- 
norance of  the  law  excuaes  no  one.""  For  example,  if  an 
agent  sella  liquor  in  violation  of  the  law,  or  does  any  other 
act  which  the  law  prohibits,  except  under  certain  conditions, 
or  does  any  illegal  act,  whereby  another  ia  injured,  it  will 
be  no  defense  to  him  to  show  that  he  was  acting  as  the  agent 
for  another  at  the  time  of  the  doing  of  such  act,'^' 

§  698.    Fact  that  a^ent  Teocived  no  benefit  no  defense. 

Nor  is  the  fact  that  the  agent  derived  no  benefit  from  his 
wrongful  act  a  defense  to  an  action  against  him  by  a  third 
person  for  the  injury  caused  by  its  commission."* 

g  599.    Liability  to  prin«ip&l  no  defenn. 

Nor  is  the  agent  relieved  from  personal  reaponsibility  to 
a  third  person  for  the  consequences  of  bis  tort,  hy  the  fact 
that  bis  wrongful  act  alao  amounts  to  a  breach  of  contract 
between  himself  and  his  principal,  for  which  the  latter  may 
maintain  an  action  against  him.  The  principal's  right  of 
action  in  such  a  case  ia  founded  upon  his  contract,  whereas 
the  third  person's  cause  of  action  lb  founded  on  the  agent's 
tort,  or  breach  of  duty  to  him  as  a  member  of  society, — two 
entirely  separate  causes  of  action."' 

»»  SUrkwcAther  t,  Benjamin,  32  Mich,  306;  Johnson  v.  Barber, 
10  lU.  425,  50  Am.  Dec.  416. 

iM>Berghofl  Y.  McDonald,  S7  Ind.  549;  Kimball  v.  Btlllnge,  5S  Me. 
147,  92  Am.  Dec.  581;  Joaeeljrn  t.  McAllister,  22  Mlcli.  300;  SpralghtH 
T.  Hawley,  33  N.  Y.  441,  100  Am.  Dec.  452;  Crane  v.  Onderdonk,  67 
Barb.  (N.  Y.)  47;  Everett  v.  Coffin,  6  Wend.  <N.  T.)  609.  22  Am. 
Dec.  551;  WllllMOB  v.  Merle,  11  Wend.  (N.  Y.)  80.  26  Am.  Dec. 
604. 

■II  Bennett  t.  Bayes,  5  Hurl.  &  N.  391;  Duluth  v.  Mallett,  43 
Hlnn.  204;  Temple  v.  Sumner,  61  MfsB.  13.  24  Am.  Rep.  615;  Swag- 
gard  T.  Hancock,  ±5  Ho,  App.  596;  Wason  v.  Underbill,  2  N.  H. 
BOS. 

3"  Weber  t.  Weber,  47  Mlcb.  569;  Wilder  t.  Beede,  119  Cal.  64G. 

113  Osborne  t.  Morgan.  130  Mass,  102.  39  Am.  Rep.  43T. 
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§  600.    Liability  of  ftgent  tor  oonTenion. 

(a)  In  geneial.^A  good  illustration  of  these  principles  is 
where  an  agent  wrongfully  takes,  holds,  or  disposea  of  prop- 
erty belonging  to  a  third  peraon.  In  such  cases  he  is  guilty 
of  a  conversion,  and  may  be  held  personally  liable  in  an  acticm 
therefor ;  and  it  is  no  defense  to  such  action  that  he  acted  in 
good  faith,  believing  that  the  goods  belonged  to  his  principal, 
or  that  he  acted  as  agent  under  the  instructions  of  his  prin- 
cipal, or  that  he  has  turned  the  goods  or  proceeds  over  to  his 
principal.*^*  One  who  intermeddles  with  or  exercises  a  do- 
minion over  personal  property  in  exclusion  or  defiance  of  or 
inconsistent  with  the  owner's  right  is  guilty  of  a  conversion, 
whether  he  acfa  for  himself  or  for  another;  and  it  is  no  de- 
fense that  he  acted  on  authority  from  another  who  had  him- 

*<«  Perkins  v.  Smith,  1  Wlls.  82S;  Stepbeiu  t.  Blwall,  4  Maule 
ft  S.  2G9:  McComble  v.  DavleB,  6  Eaet,  53S;  Lee  v.  Mathews,  10  Ala. 
682.  44  Am.  Dec.  49S:  Marks  v.  Robinson,  82  Ala.  69;  Permlnter  v. 
Kelly.  18  Ala.  716.  51  Am.  Dec.  177;  GalneB  v.  Brlggs,  9  Arh.  46; 
Merchants  t  Planters  Bank  v.  Meyer,  GS  Ark.  499;  Swim  v,  WtlsoD, 
M  Cal.  126,  26  Am.  St.  Rep.  110;  Miller  v.  Wilson,  98  Ga.  667,  68 
Am.  St.  Rep.  319;  Allen  v.  Hartfleld.  76  111.  368;  Oravett  v.  Mugge. 
89  111.  21S;  Berghoir  v.  McDonald,  S7  Ind.  649;  Warder-Bushnell  * 
Olessner  Co.  v.  Harris,  81  Iowa.  163;  Bamhart  v.  Ford,  37  K&u. 
G20;  Poole  v.  Adklsson,  1  Dana  (Ky.)  110;  Kimball  v.  Billings.  66 
Me.  147,  92  Am.  Dec.  681;  Wing  t.  MllUken.  91  Me.  387,  64  Am.  St. 
Rep.  238;  McPhetera  v.  Page,  83  Me.  234.  23  Am.  St.  Rep.  772; 
Coles  V.  Clark.  3  Cush.  (Mass.)  399;  Edgerl;  v.  Whalan,  106  Mass. 
307;  Robinson  t.  Bird,  168  Mass.  367,  36  Am.  St.  Rep.  496;  Kear- 
ney T.  Glutton,  101  Mlcb.  106,  46  Am.  St.  Rep.  394;  Johnson  v.  Mar- 
tin, 87  Minn.  370,  94  Am.  St.  Rep.  706;  Koch  t.  Branch,  44  Ho. 
642.  100  Am.  Dec.  324;  Williams  v.  Wall,  GO  Mo.  322;  Berdcb  t. 
Marye,  9  Nev.  312;  Arthur  v.  Balch,  23  N.  H.  157;  Spralght«  ▼. 
Hawley,  39  N.  T.  441,  100  Am.  Dec.  462;  Everett  v.  ColBn,  6  Wend. 
(N.  Y.)  603,  22  Am.  Dec.  661;  Wflliams  v.  Merle,  11  Wend.  (N.  T.) 
80,  S6  Am.  Dec.  S04;  Crane  v.  Onderdonk,  67  Barb.  (N.  Y.)  47; 
Bacon  V.  Sondley,  3  Strob.  (S.  C.)  642,  61  Am.  Dec.  646. 

Where  an  agent  of  a  mortgagor,  by  absolute  sale,  disposed  at 
mortgaged  chattels  and  paid  the  proceeds,  which  were  sufficient  to 
satisfy  both  mortgages,  to  a  prior.  In  exclusion  of  tbe  rights  of  a 
jnnlor,  mortgagee,  he  will  be  liable  to  the  latter  for  damages  ana- 
talned  by  the  wrongful  conversion.  Merchants  ft  Planters  Bank  v. 
Meyer,  GG  Ark.  499. 


zedbyGoOgIc 


5  M»a  TORTS— PRIVATE  AGENTS.  1307 

self  no  authority  to  dispose  of  or  exercise  dominion  over  eoA 
property,""  and  it  is  not  necessary  that  he  use  the  proceeds 
of  the  conversion  for  his  own  henefit."'  Thus,  where  a  sew- 
ing machine  agent,  in  exchange  for  a  new  machine,  receives 
from  a  married  woman  another  machine  and  a  sum  of 
money,  both  of  which  belong  to  her  husband,  the  latter 
may  maintain  an  action  against  him  for  the  conversion  of  the 
machine.*"  So  an  agent,  having  possession  of  goods  be- 
longing to  another,  is  guilty  of  conversion  and  liable  there- 
for to  the  true  owner  of  such  goods,  if  he  disposes  of  or  in 
any  manner  assumes  to  deal  with  such  goods  as  though  hav- 
ing property  therein,  without  the  authority  and  consent  of 
the  true  owner  ;^'*  or  if  he  transfers  the  possession  thereof 
to  his  principal,  or  to  any  other  person  than  the  true  owner 
with  notice  of  the  true  owner's  claim  ;^'*  or  if  he  imquali- 
fiedly  refuses  to  give  up  possession  of  such  goods  to  the  true 
owner  on  demand.'*"  But  where  his  refusal  to  give  up  the 
property  is  a  properly  qualified  one  he  will  not  be  liable 
for  conversion;***  as  where  a  freight  agent  of  a  railroad 
company  refuses  to  deliver  freight  to  the  consignee  thereof 
tmtil  certain  charges  thereon  have  been  paid,  and  he  makes 

lu  Stephens  v.  Elwall,  4  Mauls  ft  S.  269;  McPhetera  v.  Page,  S3 
He.  234,  23  Am.  St.  Rep.  772;  Wing  v.  MlUikea,  91  Me.  3S7,  64  Am. 
St  Rep.  23S;  Kimball  v.  BllUngB,  66  Me.  147,  92  Am.  Dec.  6S1;  and 
see  cases  cited  supra,  note  314. 

«i«Koch  V.  Branch.  44  Mo.  642,  lOO  Am.  Dec.  324. 

i"Rlce  V.  Yocum.  1B5  Pa.  638. 

■II ConBolldated  Co.  v.  Curtla  [1892]  1  Q.  B.  496;  Barker  v.  Fur- 
long [1891}  2  Ch.  172;  Brown  v.  Hlckinbotham,  GO  Law  J.  Q.  B. 
426;  Fowler  t.  HolUns.  L.  R.  7  Q.  B.  616;  Miller  v.  Wilaon,  gs  Oa. 
667,  S8  Am.  St.  Rep.  319.    See  BowBtead'a  Dfg.  Ag.  art.  134. 

JIB  Powell  V.  Hyland,  6  Bxch.  fi7;  Davis  v.  Arttngstall,  49  Law  J. 
Ch.  609.  Although  he  mar  have  acted  In  Ignorance  of  the  true 
owner's  title,  and  In  pertect  good  faith.  Miller  v.  Wllaon,  98  Oa. 
S67.  68  Am.  St.  Rep.  319.    See  Bowstead's  Dig.  Ag.  art.  134. 

■MPIUott  V.  Wilkinson.  3  Hurl,  ft  C.  346;  WUeon  v.  Anderton, 
1  Bam.  ft  Adol.  460;  Alexander  v.  Sonthej',  6  Bam.  ft  Aid.  247; 
Doty  V.  Hawkins,  6  N.  H.  247,  26  Am.  Dec.  169;  Singer  Mfg.  Co. 
V.  King,  14  R.  I.  611.    See  Bowstead's  Dig.  Ag.  art  134. 

•*>  Alexander  v.  Souther,  5  Bam,  ft  AW.  460;  Singer  Mfg.  Co.  t. 
King.  14  R.  I.  611. 
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no  claim  to,  and  has  no  possession  or  control  of  the  property 
except  as  agent  of  the  company.'*' 

(b)  Other  iUmtratitmi. — ^An  agent  of  one  joint  owner  of  a 
chattel  selling  the  entire  chattel  is  guilty  of  conversion, 
whether  he  had  notice  of  a  co-tenant's  rights  or  not,  and  is 
liable  to  an  action  of  trover  by  a  co-tenant,  where  neither  negli- 
gence nor  any  fault  whatever  is  imputable  to  the  plaintiff,"' 
So  an  agent  who  sellfl  property  received  from  one  who  stole  it, 
is  guilty  of  conversion,  and  ia  liable  to  the  true  owner  therefor, 
although  the  thief,  at  the  time  he  delivered  to  him  the  proper- 
ty, represented  himself  to  be  its  owner,  and  the  agent,  in 
good  faith,  and  without  notice  of  the  theft,  sold  the  proper- 
ty and  paid  to  the  thief  the  proceeds  of  sale;"*  and  this  rule 
alBO  applies  to  the  agent  who  acts  for  the  buyer  of  such 
property.'*"  One  who  removes  furniture  from  a  place  where 
the  owner  left  it  to  the  house  occupied  by  himself  and  bis 
wife,  and  uses  it  in  their  housekeeping,  ia  liable  for  its  con- 
version, although  he  removes  it  as  agent  of  his  wife,  and 
disclaims  all  right  to  it  bimaelf.'™  A  cashier  of  a  bank, 
though  acting  for  the  bank,  is  liable  for  repledging  or  re- 
selling collaterals  which  the  bank  was  not  authorized  to 
pledge  or  sell."'  An  auctioneer  who  takes  property  into 
his  possession  from  one  not  the  true  owner,  and  sells  it  in 
good  faith,  paying  over  the  proceeds  less  his  commissions, 

•"McDougall  V.  Travis.  24  Hun  (N.  T.)   B90. 

»>•  Permlnter  v.  Kelly.  18  Ala.  716,  54  Am.  Dec.  177.  Where  one 
acts  aa  the  &gent  of  a  co-tenant  In  the  removal  or  detention  of  the 
common  property,  he  can  onlj'  be  held  b;  proof  of  aucta  acta  on 
hlB  part  aa  to  deprive  the  co-tenant  of  the  means  of  locatlns  the 
property.     Sbeffler  f.  Mudd,  71  Mo.  App.  78. 

•"Swim  v.  WIlBOn,  90  Cal.  I2e.  25  Am.  St.  Rep.  110;  Fort  v. 
Wella,  14  Ind.  App.  531,  GG  Am.  SL  Rep.  316;  Kimball  v.  BllUnga, 
56  Me.  147,  92  Am.  Dec.  E81;  Johneon  t.  Martin,  87  Minn.  870.  94 
Am.  St.  Rep.  706;  Kocb  v.  Branch,  44  Mo.  642,  100  Am.  Dec.  324; 
Laughlln  V.  Barnes,  76  Mo.  App.  258;  Thompson  T.  Irwin,  76  Mo. 
App.  418;  Berclch  v.  Marye,  9  Nev.  312. 

""Fort  v.  Wella,  14  Ind.  App.  631.  66  Am,  St,  Rep.  316. 

ai«  Edgerly  v.  Whalan,  106  Mass.  307. 

337  Hempfllng  v.  Burr,  69  Mich.  294. 
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is  liable  in  trover  to  the  true  owner,  although  he  has  no 
faiowledge  of  -want  of  title  in  the  party  for  whom  he  sella.'*' 
But  an  agent  is  not  liable  for  a  conversion  by  his  prin- 
cipal in  which  he  did  not  actually  participate.***  Nor  is  he 
liable  for  conversion  for  refusing  to  deliver  goods  sent  to 
him  by  his  principal  for  others,  upon  a  contract  for  their 
Bale  and  delivery  made  with  the  principal;  the  remedy  in 
such  case  being  against  the  principal '**'  Nor  is  he  liable  for 
conversion  where  he,  in  good  faith,  contracts  on  behalf  of 
his  principal  to  sell  goods  of  which  he  has  neither  possession 
nor  control ;"'  or  where,  by  authority  of  the  apparent  owner 
and  without  notice  of  the  claim  of  the  true  owner,  he  deals 
with  the  possession  of  the  goods,  without  assuming  to  deal 
with  the  property  therein,*^*  as  where  he  receives  goods 
from  one  in  actual,  although  illegal,  possession  thereof,  and 
after  transporting  them  redelivers  them  to  such  person;**' 
and  this  would  seem  to  be  so,  even  though  the  goods  thus  re- 
ceived were  restored  to  the  wrongful  possessor,  after  notice 
of  the  claim  of  the  true  owner.*'*  So  an  agent  is  not  liable 
to  a  third  person  for  conversion,  for  failing  to  pay  over  mon- 

»s  Barker  v.  Furlong  [1891]  2  Ch.  172;  Cochrane  v.  Rymill.  40 
Law  T.  (N.  S.)  744;  Coneoll dated  Co.  v.  Curtis  [1892]  1  Q.  B.  49E; 
Kearney  v.  Glutton,  101  Mich.  106,  4G  Am.  8t  Rep.  394;  RoblnBon 
V.  Bird,  1E8  Maes.  367,  36  Am.  St.  Rep.  496;  Coles  T.  Clark,  3  Gush. 
(Uabb.)  3S9;  Hoffman  v.  Carow,  22  Wend.  (N.  Y.)  2S6.  But  see 
Turner  v.  Hocbey,  56  Law  J.  Q.  B.  301;  Rogers  v.  Hule,  2  Cal.  671, 
66  Am.  Dec.  363;  Frlzzell  v.  Rundle,  88  Tenn.  396,  17  Am.  St.  Rep. 
908.  And  by  analogy  a  public  warehouHeman.  Abemathy  v. 
Wheeler,  92  Ky.  320,  36  Am.  St.  Rep.  693;  Newcomb-Buchanan  Go.  v. 
Baskett,  14  Bush  (Ky.)  668. 

"•McLennan  v.  Mlnneapolle  t  N.  Elev,  Go,,  67  Minn.  317. 

s">  Bradford  v.  Eastbum,  2  Wash.  C.  C.  219,  Fed.  Gaa.  No.  1,767. 

"I  Barker  v.  Furlong  [1891]  2  Gh.  172;  Cochrane  v.  Rymill,  40 
Law  T.  <N.  8.)  744.    See  Bowatead'a  Dig.  Ag.  art  134. 

***NaUon8l  Mercantile  Bank  v.  Rymill,  44  Law  T.  (N.  S.)  767; 
Gurley  v.  Armatead,  14S  Maes.  267,  12  Am.  St.  Rep.  655. 

isaOnriey  v.  Armatead,  148  Mass.  267,  12  Am.  St.  Rep.  666;  Leon- 
ard T.  Tldd.  3  Mete.  (Mass.)  6;  Strickland  v.  Barrett.  20  Pick. 
(HasB.)  416. 

"« Gurley  v.  Armatead,  148  Masa.  267,  12  Am.  St.  Rep.  655;  Met- 
cair  V.  McLaughlin.  122  Mass.  84;  Loring  v.  Mulcahy,  3  Allen  (Maaa.) 
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ey  which  he  has  received  from  such  person  for  his  principal, 
where  the  fact  of  the  agency  and  the  name  of  the  principal 
are  disclosed.^''  Mere  possession  of  a  mortgaged  chattel 
hy  the  mortgagor  is  not  such  evidence  of  ownership,  or 
authority  to  sell  the  property,  as  will  protect  against  the 
claim  of  the  mortgagee,  one  who,  as  agent  of  the  mort^gor, 
sells  the  property  and  pays  the  proceeds  in  good  faith  to  his 
principal,  in  the  belief  that  he  was  the  true  owner."" 

(c)  Kodlfled  rule. — The  above  rule,  holding  an  agent  liable 
for  conversion,  undoubtedly  works  a  hardship  in  some  cases, 
in  which  the  agent  acts  innocently  in  making  the  conversion, 
as  where  he  acts  in  good  faith,  believing  that  he  is  acting  with- 
in the  scope  of  his  authority  and  along  the  line  of  his  duty. 
And  in  some  states  the  above  general  rule  is  so  modified  as  to 
hold  that  an  agent  who  acts  solely  for  his  principal,  and  by  his 
direction,  and  without  knowing  of  any  wrong,  or  being  guilty 
of  gross  negligence  in  not  knowing  of  it,  disposes  of,  or  as- 
sists the  principal  in  disposing  of,  property  which  the  latter 
has  no  right  to  dispose  of,  is  not  thereby  rendered  liable  for 
a  conversion  of  the  property,''^  Thus  it  is  held  that  a  public 
warehouseman  receiving,  showing,  and  selling  goods,  in  his 
line  of  duty,  on  commiaaion,  and  having  no  property  intei^ 
est  in  the  goods,  and  having  no  notice  of  an  adverse  claim 
to  them,  is  not  guilty  of  a  conversion  of  them  by  the  mere 
sale  of  them  on  account  of  the  person  that  consigns  them 
to  him  for  sale.*" 

(d)  Exoeptiona  to  general  rule.— In  the  case,  however,  of 
money,  or  negotiable  instruments  that  pass  from  hand  to  hand 
by  mere  delivery,  without  assignment  or  indorsement,  there 
is  an  exception  to  the  above  general  rule.  In  such  cases,  if 
the  agent  acts  in  good  faith,  without  negligence,  as  agent 
only,  and  without  himself  receiving  any  benefit  from  the 
transaction,  the  fact  that  he  takes  such  money  or  negotiable 

asi  Huffman  v.  Newman,  5G  Neb.  718. 

"sSpralghte  v.  Hawley,  39  N.  Y.  411,  100  Am.  Dec.  4E2. 

S3T  Lenthold  V.  Falrcblld,  35  Minn.  100.  And  eee  Mci«iinan  v. 
Minneapolis  ft  N.  Elev.  Co.,  67  Minn.  317. 

**«  Newcomb-Buchanan  Co.  v.  Baskett,  14  Bush  (Ky.)  658;  Aber- 
natby  v.  Wheeler,  92  Ky.  320,  36  Am.  St.  Rep.  693. 
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paper  from  one  not  the  true  owner,  and  tranefera  them  by  de- 
livery, and  pays  over  the  proceeds  to  his  principal,  does  not 
constitute  a  conversion  for  which  the  agent  can  be  held  liable 
in  an  action  of  trover.'*' 

(e)  ICeasiiTe  of  damae:ei. — The  measure  of  damages  ordi- 
narily in  an  action  of  trover  ia  the  value  of  the  property  at 
tie  time  of  conversion,  with  interest  from  the  time  when  the 
cause  of  action  accrued.**" 

§  601.    Liability  of  i^ent  for  penonal  injuria. 

An  agent  may  also  be  made  personally  liable  to  a  third 
person  who  has  sustained  some  personal  injury  by  reason 
of  the  agent's  negligence  or  other  wrong.'*'  As  has  been 
seen  heretofore,  when  an  agent  enters  on  the  performance  of 
his  undertaking,  be  owes  a  duty  to  the  public  to  nee  due  care 
and  precaution  in  carrying  out  such  undertaking  so  as  not 
to  injure  the  person  or  property  of  another.  If  he  fails  to 
use  such  care  and  by  reason  thereof  another  siistains  a  per- 
sonal injury,  the  agent  will  be  responsible  therefor.  An 
agent  having  complete  control  and  management  of  his  prin- 
cipal's business,  with  power  to  do  what  ia  reasonably  neces- 

uBSpoODsr  T.  Holmes,  102  Mass.  503,  3  Am.  Rep.  491.  But  see 
Kimball  v.  Billingn,  es  Me.  147.  92  Am.  Dec.  581.  where  It  1b  beld 
tbat  It  iB  no  defense  to  an  action  of  trover  for  property  sold  by 
defendant  as  agent  of  another,  tbat  the  propert?  was  government 
bonds  parable  to  bearer.  If  the  principal  was  not  the  bona  Dde  pur- 
chaser. The  court,  in  this  case,  e&je:  "Thero  Is  no  rule  of  law 
that  secures  Immnnltr  to  th«  agent  of  the  thief  In  such  cases,  nor 
to  the  agent  of  one  not  a  bona  fide  holder.  •  •  •  The  rule  of 
law  protecting  bona  &de  purchasers  of  lost  or  stolen  notes  or  bonds 
parable  to  bearer  has  never  been  extended  to  persons  not  bona  flde 
parchasers,  nor  to  their  agents." 

■MWtng  V.  Mllliken.  SI  Me.  387,  H  An.  St.  Rep.  23S;  Washing- 
ton Ice  Co.  V.  Webster,  S2  Me.  341,  16  Am.  Rep.  462;  Olaspy  v. 
Cabot,  135  Mass.  435;  Johnson  v.  Sumner,  1  Hetc.  (Haas.)  172; 
and  see  cases  cited  supra,  note  314. 

>«  Mayer  v.  Thompaon-Hutc bison  Bldg.  Co..  104  Ala.  611.  53  Am. 
St.  Rep.  88;  Stiewel  v.  Borman,  63  Ark.  30;  Peck  v.  Cooper,  112 
111.  192,  64  Am.  Rep.  231;  Balrd  v.  Shlpman,  132  III.  1«,  22  Am. 
St.  Rep.  604;  Campbell  v.  Portland  Sugar  Co.,  62  Me.  552,  1ft  Am. 
Rep.  503;  Ellis  v.  McNaughton,  76  Mich.  237,  15  Am.  St.  Rep.  308. 
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eary  to  protect  third  persona  against  injuries  from  omissions 
or  commissions  in  the  conduct  of  the  same,  is  under  obliga- 
tion to  so  use  that  which  he  controls  as  not  to  injure  another, 
and  will  be  liahle  in  damages  to  an;  third  person  for  a 
failure  to  discharge  such  duty,^*'  An  agent  charged  with 
the  duty  of  providing  safe  machines  with  which  his  princi- 
pal's employes  were  required  to  work,  and  who,  knowing  a 
machine  to  be  defective  and  dangerous,  put  an  employe  to 
work  therewith,  is  guilty  of  misfeasance,  for  which  he  is 
answerable  to  such  employe,  if  injured  thereby.**^ 

It  is  especially  in  this  class  of  cases  that  some  confusion 
has  arisen  in  the  decisions  by  reason  of  the  court's  failure 
to  clearly  observe  or  distinguish  between  misfeasance  and 
nonfeasance.  As  has  been  seen,  in  some  cases  it  is  held 
that  where  an  agent  having  charge  of  property  fails  to  keep 
it  in  repair  and  another  is  injured  by  reason  thereof,  the 
agent  is  personally  liable  for  such  injury  on  the  ground 
that  his  negligence  amounted  to  a  misfeasance;***  but  in 
other  cases  under  similiar  circumstances  the  agent's  negli- 
gence is  held  to  be  nonfeasance,  for  which  he  is  not  lia- 
ble.'" 

§  602.    liability  of  agent  for  fraud  and  malioe. 

(a)  In  g^eneral. — ^An  agent  will  be  personally  liable  to  a 
third  person  for  any  damage  caused  to  the  latter  by  reason  of 
any  fraudulent  representations  made  by  such  agent  on  hia 
principal's  behalf,  if  he  knows  that  the  representations  are 
false,  or  makes  them  in  reckless  disregard  of  whether  they  are 
true  or  false;  and  the  fact  that  he  acted  as  agent,  and  that  his 
principal  may  also  be  liable  therefor,  does  not  relieve  the 

»*'  Sdewel  V.  Bonnaii,  63  Ark.  30. 

»*»  Qreenberg  t.  Wbltcomb  Lumber  Co.,  90  Wis.  226.  43  Am.  SL 
Rep.  911. 

s44Balrd  V.  Sblpmaa,  132  111.  16,  22  Am.  St  Rep.  G04;  Campbell 
T.  Portland  Sugar  Co.,  62  Mb.  562,  16  Am.  Rep.  BOS;  Ellis  t.  Mc- 
Naughton,  76  Mlcb.  237,  15  Am.  St.  Rep.  308;  Harrlman  v.  Stone,  57 
Mo.  63.    See  ante,  E  695. 

"»  Dean  v.  Brock,  11  Ind.  App.  607;  Delaney  v.  Rocbereau,  34  La. 
Ann.  1123,  44  Am.  Rep.  466;  Feltne  t.  Swan,  62  Miss.  415;  Drake 
V.  Hagan.  108  Tenn.  265.     See  ante,  !  694. 
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igent  frcHn  auch  liability.'^*  "All  persons  directly  concerned 
in  tbe  commission  of  a  fraud  are  to  be  treated  8B  principals. 
^o  party  can  be  permitted  to  excuse  bimaelf  on  the  ground 
that  he  acted  as  an  agent  or  servant  of  another."'*^  Nor  can 
he  defend  hia  fraudulent  acts  by  the  fact  that  he  derives  no 
personal  benefit  from  them."*^  So  where  an  agent,  in  sell- 
ing the  property  of  his  principal  to  another,  makes  false 
representations  as  to  his  prindpal's  title,  he  is  personally 
liable  therefor;'*^  and  he  cannot  absolve  himself  from  sndi 
liability  by  the  mere  fact  that  he  informed  the  purchaser 
that  his  principal  derived  title  under  a  will  which  the  pni^ 
chaser  had  sufficient  time  and  opportunity  to  examine,  where 
the  purchase  was  made  upon  the  faith  of  the  agent's  repre- 
sentation that  his  principal  had  a  good  title,  and  the  repre- 

»"SwWt  V,  Jewsbury,  U  R.  &  Q.  B,  301;  Arnol  v.  Blscoe,  1  Ves. 
Sr.  95;  Davla  t.  Carter,  3  Times  Law  R.  88;  Wilder  v.  Beede,  IIH 
Cal.  S46;  Salmon  v.  Richardson,  80  Conn.  360,  79  Am.  Dec.  256; 
Reed  T.  Peterson,  91  111.  288;  Allen  t.  Hartfield,  76  111.  368;  Moore 
T.  Shields.  121  Ind.  267;  Malcben  v.  Claj'.  62  Iowa,  462;  Hubbard 
v.  Weare,  79  Iowa,  678;  Campbell  v.  HlUman,  15  B.  Hon.  (Ky.)  608, 
61  Am.  Dec  196;  Hedden  v.  Qrlflln,  136  Maes.  329,  49  Am.  Rep.  26; 
Weber  v.  Weber,  47  Mich.  669;  Hedln  t.  Htnneapolie  M.  k  S.  Inetl- 
tute,  62  Hlnn.  146,  64  Am.  St  Rep.  629;  Clark  v.  Loveriag.  37 
lUnn.  120;  Thompson  v.  Irwin,  76  Mo.  App.  418;  Hamlin  v.  Abell. 
120  Mo.  188;  White  v.  New  York,  S.  ft  W.  R.  Co.,  68  N.  J.  law,  123; 
Westervelt  v.  Demareat,  46  N.  J.  I^w,  87,  50  Am.  Rep.  400;  Outchees 
v.  WbiUng,  46  Barb.  (N.  Y.)  139;  Hecker  t.  De  Qroot,  15  How. 
Pr.  (N.  T.)  314;  Johnson  t.  Bank  of  North  America,  6  Rob.  (N. 
T.)  664;  Fowle  v.  Kercbner,  87  N.  C.  49;  Kroeger  v.  Pltcalra,  101 
Pa,  811,  47  Am.  Rep.  718;  Hodges  v.  New  England  Screw  Co.,  1  R. 
I.  312,  63  Am.  Dec.  624;  Caulklna  v.  aas-Llgbt  Co.,  86  Tenn.  683, 
4  Am.  St.  Rep.  786;  Carpenter  t.  Lee,  6  Terg.  (Tean.)  266;  Baker 
V.  Waason,  63  Tex.  150;  Mann  v.  McVey,  3  W,  Va.  232;  Wright  T. 
Eaton,  7  Wis.  596.  A  purchaser  of  chattels,  after  having  sued  the 
Tender  for  a  breach  of  warranty  In  the  sale,  and  been  defeated  In 
tbe  action,  ma;  bring  an  action  against  the  agent  by  whom  the  sale 
was  made,  for  a  fraud  practiced  by  htm  on  such  sale,  QutctiesB  t. 
Wblting.  46  Barb.  (N.  Y.)  139. 

"^  Cullen  T.  Thompaon,  4  Macq.  H.  L.  Caa.  424. 

s«s  Caulklna  t.  Qse-l.lght  Co.,  85  Tenn.  683,  4  Am.  St  Rep.  786; 
Weber  t.  Weber,  47  Mich.  569. 

M*Campbell  t.  Hlllman.  IS  B.  Mon.  (Ky.)  608,  61  Am.  Dec.  195; 
Thompson  t.  Irwin,  76  Mo.  App.  418. 
C.  *  8.-83.     - 
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sentation  was  calculated  to  induce  belief  and  prevent  further 
inquiry."*  So,  where  such  an  agent  makes  fake  repre- 
sentations as  of  hie  own  knowledge,  as  to  the  character  and 
pindition  of  the  property,  which  are  relied  upon  by  a  pur- 
chaser, to  his  prejudice,  the  purchaser  may  maintain  an  ac- 
tion against  him  for  damages.""  The  directors  of  an  insur- 
ance company  are  personally  liable  to  an  assured  who,  bv 
reason  of  the  insolvency  of  the  company,  has  been  unable 
to  recover  upon  his  policy,  where  they  have  fraudulently 
made  and  published  false  representations  as  to  the  financial 
condition  of  the  company,  whereby  the  plaintiff  was  induced 
to  insure  therein;  and  it  is  no  defense  that  they  were  acting 
officially,  or  that  there  was  no  privity  of  contract  between 
them  and  the  plaintiff.'" 

(b)  Inntweat  miirepresentatioiu. — If,  however,  the  agent 
makes  false  representations  on  behalf  of  his  principal  honestly 
believing  them  to  be  true,  the  mental  element  of  fraud  is  lack- 
ing and  he  is  not  guilty  of  fraud  and  not  liable  for  such, 
although  his  principal  may  have  known  that  such  representa- 
tions were  false. ^"^  In  order  that  an  agent  may  be  held  liable 
for  fraud  there  must  be  some  fraudulent  intent  to  deceive,  in 
the  circumstances  of  the  particular  case."*  But  it  is  not  nec- 
essary that  this  intent  should  be  an  actual  or  express  one,  but 
it  may  be  inferred  from  the  circumstancee  of  the  case,  as 
where  he  makes  the  false  representations  in  ignorance  of  the 
true  state  of  facta,  where  such  ignorHnce  is  the  result  of  his 
own  default  in  failing  to  inform  himself  of  matters  which  it 
was  his  duty  to  be  informed  upon.**'     A  common  illustration 

aw  Campbell  v.  Hlllman,  15  B.  Mod.  (Ky.)  608,  61  An.  Dec.  19B. 

■01  Clark  V.  Lovering,  37  Minn.  120. 

■s>  Salmon  v.  Richardson,  30  Conn.  S60,  79  Am.  Dec.  255.    - 

HI  Pollock.  TortB  (6tli  Bd.)  297;  Jaggard,  Torts,  S86;  Elagleefleld 
V.  Londonderry,  3S  Law  T.  (N.  S.)  303;  Campbell  y.  Hlllman,  IS 
B.  Mon.  (Kr.)   608,  61  Am.  Dec.  195. 

"•Derry  v.  Peek,  U  App.  Cai.  337;  Pasley  v.  Freeman,  3  Term 
R.  61;  Weir  v.  Bell,  3  Ezcli.  DW.  238;  Media  v.  MlnneapoIlB  H.  ft 
S.  Institute,  62  Minn.  146,  64  Am.  St.  Rep.  628;  Cowley  v.  Smyth, 
46  N.  J.  Law,  380.  60  Am.  Rep.  432. 

»"Aml8on  T.  Smith,  41  Ch.  Dlv.  348;  Hubbard  v.  Weare.  79  Iowa. 
<78;  HedlD  t.  Minneapolis  M.  A  S.  Institute,  62  Minn.  146,  54  Am. 
St.  Rep.  628;  Kinkier  t.  Junlca,  S4  Tex.  116. 
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of  this  rule  is  where  an  agent  fraudulently  undertakes  to  do 
certain  acts  on  behalf  of  another  without  authority  therefor. 
As  has  been  seen  heretofore,  if  an  agent  expressly  makes  a 
false  representation  as  to  big  authority,  or  if  he  assumes  to  act 
as  having  authority  when  he  knows  he  has  not,  he  niay  be 
held  personally  liable  to  tbe  injured  party  in  action  on  the 
case  for  whatever  damage  such  person  has  sustained  there- 
(,y  3M  j£^  however,  there  has  not  been  an  express  false 
representation  as  to  the  authority,  but  the  agent  acted  under 
the  honest  belief  that  he  possessed  tbe  authority  which  he 
assumed  to  exercise,  he  will  not  be  personally  liable  in  ac- 
tion on  the  case,  but  only  in  an  action  of  assumpsit  for  breach 
of  implied  warranty  of  authority.'"' 

(o)  Hecessity  of  injury. — It  is  only  where  the  agent's  fraud 
has  resulted  in  injury  to  another  that  an  action  for  such 
fraud  can  be  maintained  against  him.  However  fraudu- 
lent the  agent's  acts  may  liave  been,  if  tbe  plaintiff  can- 
not show  that  he  baa  suffered  some  injury  by  reason  of 
such  fraud,  his  action  therefor  cannot  be  maintained.^'" 
Thus,  if  a  purchaser  of  land  is  not  injured  by  a  real  estate 
agent's  misrepresentations  or  concealments,  he  has  no  cause 
of  action  against  the  agent.*'* 

(d)  Kalioe. — The  same  rules  apply  to  malicious  acts  com- 
mitted by  agent  whereby  another  is  injured.*'*  Thus,  a  per- 
son may  be  held  personally  responsible  for  injuries  resulting 

aM  Duncan  v.  Nllee,  32  111.  532,  83  Am.  Dec.  293;  Union  School 
Tp.  V.  First  Nat  Bank,  102  Ind.  464;  McUenry  v.  Duffleld,  T  Blackf. 
(Ind.)  41;  Noyes  v.  Loring,  5G  Me.  40S;  Teele  v.  Otis,  66  Me.  329; 
Batlou  T.  Talbot,  16  Maes.  461,  S  Am.  Dec.  146. 

«7  See  ante,  i  586. 

u<  Baker  v.  Brown,  g2  Cat.  64;  Hedla  v.  Minneapolis  M.  ft  8.  In- 
stltate,  62  Minn.  146,  64  Am.  St.  Rep.  62S;  and  see  cases  cited  In 
preceding  notes  of  this  section. 

"•Baker  v.  Brown,  82  C«l.  64. 

•"Warfleld  v.  Campbell,  35  Ala.  349;  Wright  v.  Wllcoit,  19  Wend. 
(N.  T.)  343,  32  Am.  Dec.  607;  Wallace  v.  Plnberg,  46  Tex.  SB; 
Porter  v.  Mack,  60  W.  Va.  ESI.  Compare  Feltua  v.  Swan,  62  Hiss. 
415.  where  the  agent  was  held  not  liable  tor  an  act  of  negligence, 
although  It  was  done  maliciously,  on  the  ground  that  such  act  waa 
nonfeasance. 
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to  another  from  a  malicious  prosecution  instituted  by  him, 
although  he  was  acting  as  agent  in  bringing  the  snit.^* 

§  603.    Liability  of  agent  for  misfeaaanoe  of  aabagent. 

Whether  or  not  an  agent  is  liable  for  the  wrongs  of  a 
subagent  depends  upon  whethei'  or  not  the  subagent  is  con- 
sidered bis  agent  in  the  particular  transaction,  or  whether 
or  not  he  has  in  some  way  participated  in  the  wrong.  When 
a  subagent  is  the  agent  of  the  agent  only,  and  when  he  is 
the  agent  of  the  principal,  has  been  considered  in  a  former 
chapter."^  If  in  accordance  with  the  rules  there  laid  down 
it  is  determined  that  the  subagent  is  the  agent  of  the  initial 
agent  only,  and  not  of  the  principal,  then  such  agent  may 
be  held  personally  responsible  for  the  torts,  whether  of  omie- 
sion  or  commission,  of  his  agent  (the  subagent)  committed 
by  the  latter  in  the  course  of  his  agency.'**  His  liability  in 
such  cases  is  governed  by  the  same  rules  as  those  governing 
the  liability  of  any  other  principal  for  the  torts  of  his 
agent*'*  But  where,  in  accordance  with  those  rules,  it  is 
determined  that  the  subagent  is  the  agent  of  the  principal 
only,  and  not  of  the  initial  agent,  the  latter  is  not  liable  for 
such  Bubagent's  wrongs  unless  he  has  been  guilty  of  fraud 
or  negligence  in  employing  him  or  unless  he  has  authorized 
or  participated  in  the  commission  of  such  wrongs,**"  Thus, 
where  the  president  of  an  incorporated  omnibus  company 
issued  an  order  to  the  drivers  to  exclude  all  colored  persona, 
he  was  individually  liable  for  the  ejection  and  personal  in- 
jury of  a  colored  person  by  a  driver.***     But  an  agent  who 

»"  Carraber  v.  Allen,  112  Icwa.  168;  Warfield  v.  Campbell,  35  Ala. 
349. 

»*'  See  ante,  tJ  341-347. 
_  B09  wbere  an  agent  acta  as  principal  la  a  transaction  and  Incurs 
llablUtieB  tbrough  tbe  fraud  of  bia  agent,  be  is  not  relieved  from 
llablllt?  br  the  tact  that  be  was  agent  in  tbe  transaction,  and  was 
not  benefited  perBonall}'  by  the  fraud.  Wilder  v.  Beede,'  119  Cal. 
646. 

><«  See  ante,  5S  491-519. 

»a»  Stone  V.  CartwTlgbt,  6  Term  R.  411;  Carglll  v.  Bower,  10  Cb, 
DiT.  602;  Bear  v.  Stevenson,  30  Law  T.  (N.  8.)  177;  Peck  v.  Cooper. 
112  111.  192.  64  Am.  Rep.  231;  Brown  v.  Lent,  20  Vt.  529. 

i>g  Peck  V.  Cooper.  112  III.  192.  64  Am.  Rep.  231. 
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leasee  lands  and  collecta  the  rents  for  a  nonresident  owna 
is  not  liable  for  the  unsafe  condition  of  a  fence  on  the  pn>p- 
erty  which  his  principal  inetructB  him  to  have  built  and 
which  is  constructed  by  a  subagent,  whom  it  was  necessary 
for  him  to  employ,  and  in  whose  selection  he  used  reason- 
able diligence.'*' 

liability  of  snbapent.  As  to  whether  or  not  a  sub- 
agent  is  himself  personally  liable  for  his  torts,  whether  non- 
feaEance  or  misfeasance,  the  rules  heretofore  considered  in 
reference  to  agents  apply;  for  when  considering  the  lia- 
bility of  the  snbageut  himself,  he  is  viewed  in  the  same 
light  as  any  other  agent  If  he  has  been  guilty  of  any 
misfeasance,  he  is  personally  liable  to  the  third  person  in- 
jored  thereby,  although  the  principal  or  primary  agent  may 
also  be  liable.^'  And  in  accordance  with  the  above  rules 
a  subagent  would  not  be  personally  liable  for  mere  non- 
feasance. 

§  604.  Liability  of  agent  to  iiibagent — ^Principal  nndiicloied. 
Where  an  agent  employs  a  subagent  without  disclosing  his 
principal,  he  is  liable  to  such  subagent  for  injuries  received 
while  acting  as  agent  for  the  ostensible  principal,  to  the  same 
extent  as  if  he  were  in  fact  the  real  instead  of  the  ostensible 
principal.'** 

I  605.    Aa  to  joint  liability  of  prinoipal  and  agent. 

Afl  to  whether  or  not  the  principal  and  agent  are  jointly 
liable  for  the  torts  of  the  agent  committed  on  behalf  of  the 
principal,  the  authorities  are  not  entirely  in  harmony.  Of 
course,  if  they  are  in  fact  joint  tort  feasors,  as  in  cases  of 
trespass,  or  where  the  principal  orders  or  actually  partici- 
pates in  the  wrong,  the  two  are  jointly  liable  and  may  be 
sued  jointly. ''"     But  where  they  are  not  in  fact  joint  tort 

MJ  Kuhnert  v.  Angell.  10  N.  D.  59,  88  Am.  St.  Rep.  67B. 

MS  Stone  V.  Cartwrlght,  6  Term  R.  411;  Bueb  v.  Stelnman,  1  Boa. 
ft  P.  404;  Rapson  v.  Cubltt,  9  M«eB.  A  W.  719. 

M*  Maloue  V.  Morton,  84  Mo.  436;  MorrU  r.  Malons,  200  III.  132. 

«M  Uoore  T-  Pitchbnrg  R,  Corp.,  4  Gray  <MaBe.)  465,  64  Am.  Dec. 
S3:  Hewett  T.  Swift,  3  Allen  (Hbsb.)  420;  Roberts  t.  Jobneon,  GS 
N.  T.  613. 
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feasors,  as  where  the  principal  is  held  liable  for  the  agent's 
torts,  committed  id  the  course  of  his  agency,  on  the  ground 
that  he  is  principal  and  therefore  responsible  for  all  his  acta 
committed  within  the  scope  of  his  authority,  the  decisions 
are  somewhat  conHicting.  In  some  cases  of  this  kind,  it  is 
held  that  although  the  principal  may  be  sued  for  the  agent's 
torts,  or  the  agent  himself  may  be  sued  for  them,  a  joint  ac- 
tion therefor  cannot  be  brought  against  them  both."'  It  is 
believed,  however,  that  the  weight  of  authority  holds  to  the 
other  view,  and  that  where  the  principal  and  agent  may  be 
sued  severally  for  the  agent's  torts,  they  may  be  sued  joint- 
1^372  Thus,  one  who  superintends  the  construction  of  a 
building  as  agent  of  the  contractor  corporation,  although  he 
may  he,  in  fact,  an  officer  of  the  corporation,  is  jointly  liable 
with  the  contractor,  in  an  action  on  the  case,  for  an  injury 
to  a  third  person,  resulting  from  culpable  negligence  in  the 
construction  of  the  walls  of  the  building,^'*  So  where  two 
are  sued  for  the  conversion  of  goods  who  reside  in  different 
counties,  the  one  h.,ving  acted  as  the  agent  of  the  other  in 
receiving  and  converting  the  goods,  suit  may  be  brought 
against  both  in  the  county  where  the  agent  resides."*  And 
it  has  been  held  that  a  judgment  against  the  principal,  though 
unsatisfied,  is  a  bar  to  any  action  against  the  agent  in  re- 
spect to  the  same  wrong."'" 

g  606.    Application  at  theie  rolea  to  officers  and  agents  of 
corporations. 

As  may  bo  seen  from  some  of  the  illustrations  given  in  the 

3:1  Campbell  v.  Portland  Sugar  Co.,  62  Me.  652,  16  Am.  Rep.  B03; 
ParaoDH  v.  Wlnchell,  5  Cush.  (Mass.)  692.  62  Am.  Dec.  716. 

3"  Mayer  v.  Thompson-Hutclilson  Bldg.  Co.,  104  Ala.  611,  58  Am. 
St.  Rep.  8S;  Shearer  v.  Evans,  S9  Ind.  400;  Phelps  v.  Walt,  30  N. 
Y.  78;  Wright  v.  WllcM.  19  Wend.  (N.  Y.)  343,  32  Am.  Dec.  607; 
Weber  v.  Weber.  47  Mich.  569;  Parlln  ft  Orendorlt  Co.  v.  Miller. 
25  Tei.  Civ.  App.  190;  Oreenberg  v.  WhUcomb  Lumber  Co.,  90  Wis. 
226.  4S  Am.  St.  Rep.  911.  And  Bee  White  v.  Sawyer,  16  Gray 
(Mass.)   586. 

>'>  Mayer  v.  TbompsoQ-HutchlBon  Bldg.  Co.,  104  Ala.  611.  63  Am. 
St.  Rep.  88. 

"*  Shearer  v.  Evans.  89  Ind.  400. 

171  Brinsmead  v.  Harrison,  L.  R.  7  C.  P.  647. 
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preceding  sections,  the  rules  heretofore  set  forth  as  to  the 
liability  of  an  agent  for  torts,  in  general,  apply  as  well  to 
officers  and  agents  of  private  corporations  as  to  agents  of  pri- 
vate individuals.  An  oificer  or  agent  of  a  private  corpora- 
tion is  not  personally  liable  for  torts  that  consist  in  mere 
nonfeasance,  that  is,  a  failure  to  perform  the  duties  -which 
such  officer  or  agent,  as  such,  owes  to  the  corporation.  But 
if  such  officer  or  agent  enters  upon  the  performance  of  his 
duties  he  is  personally  liable  for  all  torts  committed  by  him, 
consisting  in  misfeasance,  as  fraud,  conversion,  acta  done  neg- 
ligently, etc.,  notwithstanding  he  may  have  acted  as  the  agent 
and  under  directions  of  the  corporation ;  and  the  fact  that 
the  circumstances  are  such  as  to  render  the  corporation  liable 
is  immaterial,  the  person  injured  may  hold  cither  liable,  and 
generally  he  may  hold  both  as  joint  tort  feasors."'  For  ex- 
ample, the  directors,  trustees,  or  other  officers  or  agents  of  « 
corporation  are  liable  for  fraud  committed  by  them,  and  the 
fact  that  they  were  acting  solely  for  the  corporation  and  were 
not  personally  benefited  by  the  fraud,  is  immaterial.'^^ 
Thus  the  directors  of  a  corporation  are  liable  in  an  action 
for  deceit  where  they  make  false  and  fraudulent  repre- 
sentations in  a  prospectus,  report,  or  otherwise,  and  thereby 
induce  the  public  to  subscribe  for  or  purchase  shares  of  its 
stock,  and  a  person  in  reliance  upon  such  representations 
subscribes  for  or  purchases  shares  and  is  thereby  injured, ^^* 

iTSGowle;  v.  Smyth,  46  N.  J.  Law,  380,  GO  Am.  Rep.  432;  Morgan 
V.  Sklddy,  6£  N.  Y.  319.    And  see  cases  cited  In  following  notes. 

371  RlcbardEon  v.  Williamson,  L.  R.  6  Q.  B.  276;  Brady  v.  Evans, 
78  Fed.  668,  24  C.  C.  A.  236;  Schley  v.  Dixon.  24  Ga.  273,  71  Am. 
Dec.  121;  Etelano  v.  Case.  121  111.  244,  2  Am.  St.  Rep.  SI;  Hubbard 
v.  Weare,  79  Iowa.  678;  Pleratt  v.  Young,  20  Ky.  L.  R.  1815.  19  8. 
W.  964;  Bank  ot  Atchlaon  County  v.  Byers.  139  Mo,  627;  Glark  t. 
Edgar,  84  Mo.  106,  64  Am.  Rep.  S4;  Oerner  v.  Mosber.  68  Neb.  136; 
Hammond  v.  Husaey,  51  N.  H.  40,  12  Am.  Rep.  41;  Vreeland  v. 
New  Jersey  Stone  Co.,  29  N.  J.  Eq,  188;  Tate  v.  Bates,  118  N.  C. 
287,  54  Am.  St.  Rep.  719;  Solomon  t.  Bates,  US  N,  C.  311,  64  Am. 
St.  Rep.  726;  Houston  v.  Thornton,  122  N.  C.  365,  66  Am.  St.  Rep. 
«99;  Beale  t.  Baker,  70  Tex.  283,  g  Am,  St,  Rep.  692;  ZInn  v.  Men- 
del, 9  W.  Va.  680.    And  see  Clark  ft  M.  Corp.  2263  et  seq. 

"BBagshaw  t.  Seymour,  18  C.  B,  903;  Watson  v.  Earl  of  Cbarle- 
mont.  12  Q.  B.  866;  Tyler  v.  Savage,  143  U.  S,  79;  Doraey  Machine 
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And  the  same  is  true  in  case  of  an  officer  who  signs  and 
issues  fictitious  certificates  of  stock  to  purchasers  or  pledgees 
who  are  thereby  injured,'^' 

It  is  necessary,  however,  in  order  that  a  particular  director 
or  officer  may  be  held  personally  liable  in  such  or  similar 
cases,  that  he  shall  have  actually  participated  in  the  fraud. '*'* 
They  cannot  be  held  personal]}'  liable  for  false  representa- 
tions made  by  broters  employed  on  behalf  of  the  corporation, 
if  they  have  not  authorized  or  in  any  way  participated  in  such 
fraud.'*^  So,  notwithstanding  an  officer  or  agent  of  a  corpo- 
ration may  be  acting  on  behalf  of  the  corporation,  he  is  per- 
sonally liable  for  conversion  of  property  of  a  third  person,  in 
disposing  of  or  otherwise  exercising  dominion  over  it;*®*  or 
for  a  nuisance  erected  or  maintained  by  him  ;**'  or  for  a  tres- 
pass committed  by  him,  or  under  his  direction,  upon  the  land 
or  goods  of  another  ;"*  or  for  a  libel,  if  he  participates  in 
its  publication,  though  merely  as  officer  or  agent.'*' 

g  607.    Giiminal  reiponaibility  of  agent. 

It  is  well  settled  that  if  an  agent  commits  a  crime  in  the 
course  of  his  employment,  he  is  criminally  responsible  there- 
Co.  V.  McCaffrey.  139  Ind.  646.  47  Am.  St.  Rep.  290;  Hubbard  v. 
Weare,  79  Iowa.  678;  Hornblower  v.  Crandall,  78  Mo.  681:  Qeraer 
V.  Moaber.  68  Neb.  136;  Vreeland  v.  New  Jersey  Stone  Co..  29  N. 
J.  Eq.  188;  Brewster  v.  Hatch,  122  N.  T.  349.  19  Am.  St.  Rep.  498; 
Miller  v.  Barber,  66  N.  Y.  668;  Paddock  t.  Fletcher,  42  Vt.  38&. 

»>WlDdram  v.  French,  161  Mass.  647;  Huntington  v.  AttriU.  118 
N.  Y.  366;  BniS  v.  Mall.  36  N.  Y.  200. 

lu  Weir  V.  Bamett,  3  Exch.  DIv.  32;  Arthur  v.  Oriswold,  66  N. 
T.  400^  Wakeman  v.  Dalley,  61  N.  Y.  27.  10  Am.  Rep.  6G1. 

(SI  Weir  T.  Bamett,  3  Exch.  Dlv.  32;  Arthur  v.  Grlswold.  65  N. 
Y.  400. 

MiHolUns  V.  Powler,  L.  R.  7  H.  L.  767;  and  see  Clark  ft  M. 
Corp.  2266. 

lu  Cameron  v.  Kenyon-Connell  Commercial  Co.,  22  Mont.  312,  74 
Am.  St.  Rep.  602;  Nunnelly  v.  Southern  Iron  Co.,  94  Tenn.  397. 

3S4  Favorite  v.  Cottrlll.  62  Mo.  App.  119;  Bates  v.  Van  Pelt.  1  Tex. 
Civ.  App.  1S6. 

185  See  A.  H.  Belo  ft  Co.  v.  Fuller.  84  Tex.  460,  31  Am.  St  Rep. 
76:  Waeblngton  Oaallgbt  Co.  v.  Lansden,  172  U.  S.  634.  For  full 
treatment  of  this  subject,  see  Clark  ft  M.  Corp.  I  746. 
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for.  The  fact  tliat  the  act  was  done  by  authority,  direc- 
tion, or  command  of  his  principal,  is  no  defense  whatever, 
for  a  person  cannot  authorize  another  to  do  what  he  cannot 
lawfully  do  himself.*^'  Thus,  where  a  person  obtains  money 
or  property  from  another  by  false  pretenses,  with  intent  to 
defraud,  he  cannot  escape  responsibility  on  the  ground  that 
he  was  acting  as  the  agent  of  another  ;^^^  and  the  same  is 
true  where  an  agent  sells  intoxicating  liquors  in  violation 
of  law,''*  or  keeps  a  gaming  house,  operates  a  gaming  de- 
vice, or  permits  gaming;'*"  or  obstructs  a  highway;"*  or  en- 
gages in  any  other  business  or  does  any  other  act  without  a 
license  or  that  is  otherwise  in  violation  of  the  law.**^  But 
under  an  indictment  for  selling  spirituous  liquors  without  a 
license,  and  contrary  to  law,  an  agent  cannot  be  convicted, 
if  he  had  no  interest  in  the  liquor  sold,  nor  in  the  money 
paid  for  it,  but  in  good  faith  acted  only  as  agent  or  friend 
of  die  purchaser  in  procuring  the  liquor  with  the  money  fur- 
nished by  the  latter,  as  in  such  case  the  agent  cannot  be 
considered  as  a  seller  within  the  statute."' 

ua  winter  v.  St&te,  30  Ala.  22;  Smith  T.  District  ol  Columbia,  1! 
App.  D.  C.  33;  Douglass  v.  State,  IS  Ind.  App.  2S9;  Commonwealth 
V.  Hadler,  11  Mete.  (Maes.)  66;  Hays  v.  Bute,  18  Mo.  246;  Atkins 
T.  State,  9S  Tenn.  474;  Sanders  v.  State,  31  Tez.  Cr.  App.  625.  And 
■ee  Clark  A  M.  Crimea,  407. 

»»i  auto  V.  Chingren,  106  Iowa,  169. 

»»« Winter  t.  State,  183  Ala.  176;  Ponner  v.  Commonwealth,  2S 
Kt.  li.  R.  774,  61  3.  W.  435;  Commonwealth  v.  Hadler,  H  Meto. 
(Mass.)  66;  Johnson  v.  State,  63  Mlsa.  228;  State  v.  Brown,  88  Mo. 
App.  643;  SUte  v.  Lucaa,  94  Mo.  App.  117;  Vincent  v.  State  (Tex. 
Cr.  App.)  65  S.  W.  819.  Or  to  pereonally  solicit  orders  for  the  sale 
of  Intoxicating  tlquore  In  a  conntj  where  the  sale  of  such  liquors 
Is  prohibited  by  law.    Loeb  v.  State,  116  Oa.  241. 

isi  Stevens  v.  People,  67  111.  6S7;  Atktne  v.  State,  96  Tenn.  474. 

*M  Smith  v.  District  of  Columbia,  12  App.  D.  C.  33;  Sanders  v. 
State.  31  Tez.  Cr.  R.  626. 

wi  NashvlUe,  C.  k  St.  L.  R.  Co.  v.  Attalla,  118  Ala.  362. 

»iUapIes  V.  State,  130  Ala.  121;  Bonds  v.  State,  130  Ala.  117; 
Dn  BolB  V.  SUte,  87  Ala.  101;  Campbell  v.  SUte,  79  Ala.  271;  An- 
derson V.  SUte,  32  Fla.  242;  Evans  v.  SUte,  101  Qa.  780;  Cunning- 
ham T.  SUte,  105  Oa.  676;  Black  v.  SUte,  112  Oa.  29;  Bourman  v. 
Commonwealth,  14  Ky.  !>.  R.  174;  Skldmore  v.  Commonwealth, 
2!  Ky.  L.  R.  409.  67  S.  W.  468;   StaU  v.  Taylor,  89  N.  C.  577; 
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B.  Pwbtic  Agents. 
§  608.  Is  general — For  breach  of  dnty  owing  to  paUic  raly. 
Por  a  wrong  done  by  a  public  agent  which  constitutes  only 
a  breach  of  duty  to  the  public,  as  such,  and  results  in  an  in- 
jury to  the  public  only,  such  agent  is  liable  only  to  the  public 
by  a  public  prosecution ;  and  a  private  individual  cannot 
maintain  an  action  against  him  therefor,  unless  he  can  show 
that  he  has  sustained  some  special  or  particular  injury  by 
reason  of  such  wrong.'*'  For  a  misbehavior  of  a  public 
agent  in  his  oJUce,  either  from  misfeasance  or  nonfeasance, 
no  one  can  maintain  an  action  against  him,  unless  he  can 
show  a  special  and  particular  damage  to  himself.^**  Thus, 
it  has  been  held  that  a  public  agent  is  not  liable  to  a  member 
of  a  foreign  state  for  an  injury  caused  by  an  act  authorized 
or  ratified  by  the  government.^*' 

§  609.    For  tort  committed  in  breach  of  dnty  to  private  indi- 
vidoola. 
But  where  a  wrong  is  committed  by  a  public  agent,  wlieth- 
er  a  subordinate  or  superior  agent,  in  his  private  individual 

Bowman  t.  SUte  (Tex,  Cr.  App.)  35  S.  W.  382;  Trene  v.  State 
(Tex.  Cr.  App.)  44  S.  W.  S29.  Under  an  Indictment  lor  sell- 
ing or  giving  BplrlCuous  liquor  to  a  minor,  a  conviction  cannot 
be  had  against  a  person,  who,  not  being  interested  in  the  sale  of  the 
llnuor,  purchased  a  pint  lor  the  minor,  with  money  rurnlabed  tor 
the  purpose  by  the  latter.  Bryant  v.  State,  SZ  Ala.  51.  But  see 
Foster  v.  State,  4G  Ark.  361,  holding  that,  where  a  party,  with  the 
monejr  of  a  minor,  purchases  liquor  for  him,  he  is  not  only  an 
agent  of  the  minor  tor  the  purchase,  which  Is  not  punishable,  but 
he  Is  also  an  alder  and  procurer  of  the  sale,  and  therefore  punish- 
able aa  a  principal  In  violating  the  statute  Inhibiting  sales  to 
minora. 

■"Butler  V.  Kent.  19  Johna  (N.  Y.)  223,  10  Am.  Dec.  219;  Bart- 
lett  V.  CroEler,  17  Johns.  (N.  Y.)  449,  8  Am.  Dec.  4S8;  Moss  v.  Gnm- 
mlngs.  44  Mich.  359.  A  civil  action  cannot  be  maintained  against 
an  overseer  of  blgbwaya  on  behalf  of  an  Individual  for  an  Injury 
sustained  by  blm  In  consequence  of  the  neglect  of  the  overseer  to 
keep  a  bridge  In  repair.  Bartlett  v.  Crozter,  IT  Jofana  (N.  T.I 
449,  8  Am.  Dec.  42S. 

lit  Butler  V.  Kent,  19  Johns.  (N,  Y.)  223,  10  Am.  Dec.  219. 

3»  Buron  V.  Denman,  2  Exch.  167. 
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capacity  or  where  it  is  a  breach  of  duty  to  a  private  indi- 
vidual, lie  is  liable  for  injiiriee  caused  thereby,  the  same 
as  any  other  agent  would  be ;  and  the  fact  that  he  is  a  pub- 
lic agent  will  be  no  defense.^"  ^Vhe^e  a  public  agent  is 
guilty  of  direct  misfeasance  or  positive  wrongs  to  third  per- 
8008  in  the  discharge  of  their  official  functions,  they  incur 
the  same  personal  responsibility  as  private  agents.'*^  "Thia 
is  founded  upon  a  very  plain  principle  of  common  sense  and 
common  justice;  and  that  is,  that  no  person  shall  shelter 
himself  from  personal  liability,  who  does  a  wrong,  under 
color  of,  but  without  any  authority,  or  by  an  excess  of  his 
authority,  or  by  a  negligent  use  or  abuse  of  his  authority. 
Where  a  person  is  clothed  with  authority,  as  a  public  agent, 
it  cannot  be  presumed,  that  the  government  means  to  justify, 
or  even  to  excuse,  hia  violations  of  his  own  proper  duty,  un- 
der color  of  that  authority.  And,  in  cases  of  this  sort,  it 
is  not  sufficient  for  public  agents  to  show,  that  they  have 
acted  bona  fide,  and  to  the  best  of  their  skill  and  judgment ; 
for  they  are  bound  also  to  conduct  themselves  with  reason- 
able skill  and  diligence  in  the  execution  of  their  trust. "*** 
A  public  contractor  engaged  to  keep  a  canal  in  repair  is  lia- 
ble to  one  whose  boat  and  furniture  were  injured  while 
passing  through  lock-gates,  in  consequence  of  their  defect- 
ive repair."**     A  tax  collector  is  liable  for  a  false  return  of 

"■RownlDg  V.  Goodchild,  3  Wile.  443;  leader  v.  Mozton,  3  Wlls. 
4G1;  Bx  parte  Martin,  13  Ark.  198,  58  Am.  Dec.  321;  State  v.  Harris, 
89  lad.  363,  46  Am.  Rep.  169;  Hajes  v.  Porter,  22  Me.  371;  Tyler 
T.  Alford,  38  He.  530;  Newell  v.  Wright,  3  Allen  (Mass.)  166,  80 
Am.  Dec.  62;  Mobb  t.  CummtngB,  44  Mich.  359;  Plercy  v.  Averlll, 
37  Hun  (N.  Y.)  360;  Rot>lnBon  v.  Chamberlain,  34  N.  Y.  389,  90  Am. 
Dec.  713;  Bennett  v.  Whitney,  94  N.  Y.  302;  Hover  v.  Barkhoof, 
44  N.  Y.  113;  Klnnard  v.  WUlmore,  2  HeUk.  (Tenn.)  619;  City  of 
Richmond  v.  Long,  17  Qrat.  (Va.)  37E,  94  Am.  Dec.  461;  Sawyer 
v.  Corse,  17  Grat   (Va.)   230,  94  Am.  Dec.  446. 

"TFltegerald  v.  Burrlll,  106  Maas.  446;  Bailey  v.  Cfty  of  New 
York,  3  Hill   (N.  Y.)   531,  38  Am.  Dec.  669. 

a*H  Story.  Ag.  E  320;  Jones  v.  Bird,  6  Barn.  A  Aid.  837. 

iMRoblnBon  v.  Chamberlain,  34  N.  ¥.  3S9,  90  Am.  Dec.  713;  Ful- 
ton Ptre  Ins.  Co.  v.  Baldwin.  37  N.  Y.  649.  So  a  superintendent  ot 
repairs  on  canals.  Adslt  v.  Brady,  4  Hill  (N.  Y.)  630,  40  Am.  Dec. 
30G. 
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nulla  bona,  vherebj  the  owner  of  a  mortgage  of  lande  is 
compelled  to  redeem  from  a  tax  aale.*'"' 

But  it  is  not  every  person  ■who  euatains  an  injary  from 
the  negligence  (or  other  wrong)  of  a  public  officer  or  agent 
that  can  maintain  an  action  therefor.  He  is  liable  only  to  the 
person  to  whom  the  particular  duty  is  owing,  and  the  ruling 
question  in  all  cases  of  this  kind  is  as  to  whether  the  plain- 
tiff shows  the  breach  of  a  particular  duty  owing  to  him. 
It  is  not  sufficient  to  show  a  general  public  duty,  or  a  duty 
to  some  other  person  directly  interested,**^  Thus  "no  ac- 
tion lies  against  a  sheriil,  either  for  his  own  default,  or  for 
that  of  his  deputy,  but  at  the  suit  of  one  to  whom  the  sheriff 
is  bound  by  the  duty  of  his  office.  In  relation  to  a  suit 
pending,  whether  in  the  service  of  the  original  writ,  the  exe- 
cution, or  any  intermediate  process,  he  is  answerable  for  his 
neglects  to  none  but  the  plaintiff  or  the  defendant  in  BQch 
Buit."*"^  So  where  a  recorder  gives  an  erroneous  certifi- 
cate, an  action  can  be  maintained  only  by  the  person  to  whom 
it  was  given.*"' 

§  610.    For  torti  of  official  subordinates. 

(a)  In  general. — The  doctrine  of  respondeat  superior  does 
not  in  general  apply  to  public  agents  or  officers,  including  all 
grades  of  oiEcers  whose  trust  proceeds  from  and  whose  re- 
sponsibility is  due  to  the  government,  and  they  are  not  per- 
sonally liable  for  the  misfeasance  or  nonfeasance  of  their 

•»  Raynsford  v.  Fbelps.  43  Mich.  342,  3S  Am.  Rep.  189. 

«<"  State  V.  Harris,  89  lud.  363,  46  Am.  Rep.  169;  Strong  t.  Camp- 
bell, H  Barb.  (N.  Y.)  13B;  Ware  v.  Brown.  2  Bond,  267.  Fed.  C«a. 
No.  17,170.  No  action  will  He  In  behalf  of  publlshera  of  a  news- 
paper, against  a  poBtmaHter,  for  a  breach  of  duty  In  retualng  to 
receive  the  proofs  offered  by  tbem  in  regard  to  the  circulation  of 
their  paper,  and  to  give  them  the  publlehlng  of  the  Hat  of  letters 
remaining  In  the  postotDce.  according  to  the  act  of  congreea  and 
the  luetnictlonB  of  the  postmaster  general,  whereby  they  lost  the 
employment,  and  the  jalns  and  profits  arising  therefrom.  Strong 
V.  Campbell,  supra. 

*o*  Harrington  v.  Ward,  9  Mass.  251.  And  see  Bank  of  Rome  v. 
Mott,  17  Wend.   (N.  Y.)   B54. 

«» Houseman  v.  GIrard  Mut.  B.  A  L.  Ass'n,  81  Pa.  256;  Wood 
V.  Ruland.  10  Mo.  143. 
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official  gubordinates,  while  in  discharge  of  their  official  du- 
ties;*"* unless,  where  appointed  or  removed  by  them,  they 
have  been  guilty  of  negligence  in  selecting,  appointing,  or 
retaining  improper  or  unfit  subordinateB,***'  or  in  superin- 
tending them  in  the  discharge  of  their  official  duties;*'*^  or 
unless  they  have  in  gome  way  participated  in  the  subordi- 
nate's tort.*"^  "Their  immunity  from  all  liability  for  the 
misconduct,  negligence,  and  omissions  of  their  subordinates 
rests  upon  motives  of  public  policy,  the  necessities  of  the  pub- 
lic service,  and  the  perplexities  and  embarrassments  of  a  con- 
trary doctrine."***  "With  regard  to  the  responBibility  of  a 
public  officer  for  the  misconduct  or  negligence  of  those  em- 
ployed by  or  under  him,  the  distinction  generally  turns  upon 
the  qneetioQ  whether  the  persons  employed  are  his  servants, 
employed  voluntarily  or  privately  and  paid  by  him,  and  re- 
sponsible to  him,  or  whether  they  are  his  official  subordinates, 
nominated  perhaps  by  him,  but  officers  of  the  government;  in 
other  words,  whether  the  situation  of  the  inferior  is  a  public 
officer  or  private  service.  In  the  former  case  the  official  supe- 
rior is  not  liable  for  the  inferior's  acta ;  in  the  latter  he  is."*"* 
(b)  Postmaster-general,  etc. — In  accordance  with  this  rule, 
the  law  is  well  settled,  that  the  postmaster-general,  the  deputy 
postmasters,  and  their  assistants  and  clerks,  appointed  and 
sworn  as  required  by  law,  are  public  officers,  each  of  whom  is 

•MLAne  T.  Cotton,  1  Ld.  Raym.  646;  Whitfield  v.  Le  Deapencer, 
Cowp.  7G4;  Nicholson  v.  Mouneey,  IG  Bast.  384;  Dunlop  v.  Monroe, 

7  Crancb  (U.  S.)  242;  Ely  v.  ParsonB,  56  Conn.  S3;  Conwelt  v. 
Toorbees,  13  Ohio,  623,  42  Am.  Dec.  2Q6;  Richmond  v.  Long's 
Adm'rs,  17  Qnit.  (Va.)  37G,  94  Am.  Dec.  461;  Sawyer  v.  Corse.  17 
Oral.  (Va.)  230,  94  Am.  Dec.  446;  Tracy  v.  Cloyd,  10  W.  Ta.  19. 

MsBlabop  V.  WllllamBon,  U  Me.  496;  Wiggins  v.  Hathaway.  6 
Barb.  <N.  T.)  632;  Conwell  v.  Voorheea,  13  Ohio,  G23,  12  Am.  Dec. 
206;  Schroyer  v.  Lynch,  8  Watts  (Pa.)  453;  Richmond  v.  Long, 
17  Grat  (Va.)  376,  94  Am.  Dec.  461. 

"•Dqn'op  V.  Monroe,  7  Crancb  (U.  S.)  342;  Schroyer  t.  Lynch, 

8  Watts  {Pa.)  463;  Richmond  v.  Long.  17  Grat  (Va.)  876,  94  Am. 
Dec.  461. 

«"Ely  T.  Faraone,  66  Conn.  S3;   Conwell  v.  Voorheee,  13  Ohio. 
523.  42  Am.  Dec.  206. 
us  Richmond  v.  Long,  17  Orat.  (Va.)  376,  94  Am.  Dec.  461. 
4M1  Am.  Lead.  Cas.  (3d  Ed.)  621. 
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retipoiiaible  for  his  own  negligence  or  misfeasance  only,  and 
not  for  that  of  any  of  the  others,  although  selected  by  him,  and 
subject  to  hia  orders,  unless  he  has  been  negligent  or  willful 
in  appointing  or  retaining  persons  improper  and  unfit  for 
such  subordinate  positions;*"  or  unless  they  have  been  negli- 
gent in  not  requiring  such  subordinates  to  comply  with  cer- 
tain prescribed  rules  or  regulations;*"  or  in  superintending 
them  in  the  discharge  of  their  olHcial  duties  ;*' '  or  unless  they 
have  authorized  or  in  some  other  way  participated  in  the 
tort,*^*  "Thia  exemption  is  founded  upon  the  general 
ground  that  he  is  a  public  officer,  and  that  the  whole  establish- 
ment of  the  postofBee  being  for  public  purposes,  and  the  offi- 
cers employed  therein  being  appointed  under  public  authority, 
it  would  be  against  public  policy  to  make  the  head  of  the  de- 
partment personally  responsible  for  the  acts  of  all  his  subor- 
dinate officers,  since  it  would  be  impracticable  for  him  to 
supervise  all  their  acts,  and  discouragements  thus  would  be 
held  out  against  such  employment  in  the  public  service."*^* 

(c)  Hail  oontraoton. — This  rule  has  also  been  held  to 
apply  to  contractors  for  carrying  the  public  mail  ;*^^  but  it  is 

iioLane  v.  Cotton,  1  L<d.  Raym.  646;  Whitfield  t.  Le  Despencer, 
Cowp.  754;  Dunlop  t.  Monroe.  7  Cranch  (U.  S.)  2*2;  Maxwell  t. 
Mcllvo)'.  2  Bibb  (Ky.)  211;  Blahop  v.  Williamson,  11  Me.  405; 
Keenan  v.  Southwortb,  110  Mass.  474,  14  Am.  Rep.  613;  HutcblQs 
V.  Brackett,  22  N.  H.  262.  53  Am.  Dec.  248;  WigglnB  v.  Hathaway. 
6  Barb.   (N.  Y.)  632;  Schroyer  v.  Lynch.  8  Watts  (Pa.)  453. 

•u  Blahop  v.  Williamson.  11  Me.  495;  Bolan  t.  WilUamBon.  1 
Brev.  (S.  C.)  181;  Sawyer  v.  Corse.  17  Grat.  (Va.)  230.  94  Am.  0«c. 
446. 

"a  Dunlop  v.  Monroe,  7  Cranch  (U.  S.)  242;  Ford  v.  Parker.  4 
Ohio  St.  676. 

«ia  Tracy  v.  Cloyd,  10  W.  Va.  19. 

*i«  Story,  Ag.  i  319. 

«it  Conwell  V.  VoortaeeB,  13  Ohio,  523,  42  Am.  Dec.  206,  and  Hutcb- 
ins  T.  Brackelt,  22  N.  H.  262,  63  Am.  Dec.  248.  holding  that  mall 
contractors  are  not  liable  for  money  iDclosed  In  a  letter,  handed 
to  and  lost  by  the  niali  carrier  employed  by  them,  and  through  his 
neglect.  As  was  aald  In  Conwell  v.  Voorbees.  supra:  "A  mall  car- 
rier haa  no  contract  with  those  who  transmit  articles  by  public 
mail,  he  receives  no  fee  or  reward  from  them.  His  contract  Is 
with  the  government  of  the  United  States,  tor  the  performance  o( 
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believed  to  be  the  better  rule  tliat  such  a  eontractor  is  not  a 
public  agent  within  the  meaaing  of  the  above  rule,  and  that  he 
is  not  exempted  from  liability  for  the  wrongs  of  hie  subordi- 
nates.*'* As  baa  been  said:  "Sitfih  a  contractor  is  in  no 
just  and  proper  sense  an  officer  of  the  government.  And 
though  he  may  be  said  to  be  in  a  certain  sense  an  agent  of  the 
government  because  he  is  engaged  in  working  for  the  govern- 
meat,  yet  the  laborers  and  others  whom  he  employs  under  him 
in  the  execntion  of  his  contract  cannot  he  said  to  be  agents  of 
the  government,  which  does  not  know  them,  does  not  appoint 
them,  does  not  control  them,  does  not  pay  them,  and  has  noth- 
ing to  do  with  them."*"  Mail  carriers,  like  all  others  in  the 
service  of  the  mail  contractor,  are  selected  and  employed  by 
him,  are  paid  by  him,  are  under  his  direction  and  control, 
enter  into  contract  with  him  alone,  work  for  his  benefit  and 
profit,  and  may  he  discharged  by  him  at  pleasure.  The  fact 
that  the  law  requires  the  carrier  to  be  sworn  before  he  en- 
ters on  the  discharge  of  his  duties  does  not  make  him  the 
agent  of  the  government,  or  affect  in  any  degree  his  relation 
to  the, eontractor.  The  safety  of  the  mail  and  the  regularity 
of  the  service  being  dependent  in  a  great  degree  upon  the 
fidelity  of  the  carrier,  the  law  requires  that  he  shall  be  sworn, 
as  a  guaranty  to  that  extent  of  his  fidelity,  just  as  it  is 
required  for  like  reasons  that  he  shall  be  not  less  than  a ' 
certain  age.  But  if  he  is  an  agent  of  the  government,  for 
whose  acts  the  contractor  is  not  responsible,  why  does  the 
law  trust  him  without  security,  while  it  exacts  security  from 
the  contractor,  and  that,  too,  when  the  contractor  is  of  neces- 
sity a  man  of  substance,  which  the  carrier  seldom  or  never 
is  ?     But  if  a  carrier  who  has  taken  the  oath  required  by 

acts  in  execution  of  a  public  function.  He  Is  remuDerated  by  the 
govenimeDt.  The  duty  he  tabes  upon  himself  by  the  contract,  he 
Is  sworn  to  perform.  He  acta  for  the  general  government.  In  the 
performance  of  a  function,  which  the  goTemment  la  charged  to 
have  executed.  So  far.  then,  aa  the  transmission  of  the  mall  Is 
concerned,  a  mall  contractor  Is  a  public  agent,  and,  as  such,  only 
reflponslble." 

♦'•Sawyer  v.  Corae,  17  OraL  (Va.)  230,  94  Am.  Dec.  MS.  And 
■ee  Collett  t.  London  &  N.  W.  R.  Co.,  IS  Q.  B.  984. 

•"Sawyer  v.  Corse,  17  Orat.  (Ya.)    230.  84  Am.  Dec.  445. 
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the  act  of  congress  can  be  justly  regarded  as  an  agent  of  the 
goTemment,  and  no  longer  the  mere  agent  of  the  contractor, 
a  carrier  vho  has  not  taken  the  oath  cannot  be  so  regarded, 
becaiisfl  the  act  requires  that  he  shall  take  the  oath  before 
he  enters  upon  his  duties.**" 

(d)  Other  public  <^cen  or  ageata. — A  public  agent,  within 
the  meaning  of  the  above  rules,  has  been  held  to  applj  not 
only  to  public  officers  or  agents  of  the  government  in  the  strict 
sense  of  the  word,  or  in  a  strietlj  legal  sense,  but  also  to  other 
public  officers  or  agents  acting  in  the  public  service  and  for 
public  objects,  whether  they  derive  their  authority  directly 
from  some  public  body  of  the  government,  or  whether  it  is 
derived  from  general  laws,  or  whether  the  objects  of  the 
agency  are  general  or  merely  local, *^'  As  has  been  said: 
"It  has  been  extended  to  the-  ease  of  persons  acting  in  the 
capacity  of  public  agents  engaged  in  the  service  of  the  public, 
and  acting  solely  for  the  public  benefit,  though  not  strictly 
filling  the  character  of  officers  or  agents  of  the  government,"*^" 
Thus  these  rules  have  been  held  to  apply  to  a  superintendent 
of  school  buildings  or  ward  trustees;*^'  a  hoard  of  trustees, 
whose  appointment  is  provided  for  by  an  act  for  the  construc- 
,tion  of  a  public  bridge;*^^  tax  collectors;**'  election  offi- 
cers;*** commissioners  of  highways;**'  a  county  commis- 
sioner, for  refusing  to  obey  a  mandamus  to  levy  a  tax  to  pay 

*>«  Sawyer  v.  Corse,  17  OraL  (Va.)   230,  94  Am.  Dec.  445. 

«i>Hall  V.  Smith,  2  Bing.  166;  NIcbolBon  v.  Mounsey,  IS  Bast, 
884;  HoUldar  v.  St.  Leonard,  11  C.  B,  <N,  S.)  192;  Bailey  v.  City  of 
New  York,  3  Hill  (N.  Y.)  631,  38  Am.  Dec.  6B9;  Robertaon  v.  Slohel, 
127  U,  S.  507. 

*»  Sawyer  v.  Corse,  17  Oral.  (Va.)  230,  94  Am.  Dec.  445. 

tn  DonoTan  v.  McAIpin,  85  N.  Y.  185;  Baseett  t.  Fish,  12  Hun 
(N.  Y.)  209. 

*"  Walsh  V.  New  York  ft  B.  Bridge,  96  N.  Y.  427. 

<is  Raynsford  v.  Pbelps,  43  MIcb.  342.  38  Am.  Rep.  189. 

*!•  Ashby  T.  White,  1  Salk.  19;  Lincoln  v.  Hapgood,  11  Haas.  360; 
Jeffries  v.  Ankeny,  11  Oblo,  372. 

"0  Hover  v.  Barkboof,  44  N.  Y.  113;  County  Com'rs  v.  Dbvall.  64 
Md.  350;  Hathaway  v.  Hinton,  46  N.  C.  (1  Jones)  243. 
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a  JTidgment  against  the  count;  }*^  inspectora  of  proviBiona, 

etc.'" 

g  611.    Por  torti  of  ptiTate  agento. 

But,  of  course,  a.  public  officer  or  agent  is  subject  to  the 
Bsme  liability  as  any  other  principal  for  torts  conunitted 
by  hia  private  agent  or  servant  while  in  the  disdiarge  of  his 
ofGcial  duties.*'*  The  exemption,  discussed  above,  refers 
only  to  torts  committed  by  subordinates  who  act  under  him 
in  an  official  capacity,  in  the  discharge  of  some  governmental 
or  public  function,  and  not  to  torts  committed  1^  an  ag^it 
who  acta  for  him  as  a  private  individual.  The  fact  that  he 
19  a  public  officer  or  agent  does  not  exempt  him  in  auch 
cases.  Thus,  where  a  postmaster  permits  one  to  handle  the 
mails  without  having  been  sworn  according  to  law,  he  is 
liable  for  such  person's  acts,  as  he  is  merely  his  private  agmt, 
and  not  an  officer  of  the  government.*** 

•MSt.  Joeepb  F.  *  H.  Ins.  Co.  v.  LeUnd,  SO  Mo.  177,  G9  Am. 
R^.  B. 

4iTTard08  v.  Boiant.  1  La.  Ann.  199;  Hayea  v.  Porter,  22  Me.  371; 
Nickerson  t.  Thompson,  33  Me.  433. 

**•  Sawyer  v.  Corae,  17  Oral.  (Ta.)  230,  94  Am.  Dee.  *4B. 

•»Ely  V.  Paraona,  GE  Conn.  S3:  BlBhop  v.  Williamson,  11  He.  496; 
Bolan  V.  WUlIamson,  1  Brev.  (S.  C.)  181. 
C.  «  S.— 84. 
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§  612.    In  general. 

Ordinarily  the  liabilities  of  a  third  person  arising  out  of 
tranaactions  with  an  agent,  as  such,  nin  to  the  principal  only, 
and  his  correlative  rights  are  against  such  principal  But 
although  this  is  the  ordinary  result  of  transactions  with  an 
agent,  there  are  many  cases  in  which  the  third  person  incurs 
liabilities  to  the  agent  also. 

These  liabilities  of  a  third  person  to  an  agent  may  arise 
either  out  of  contracts,  into  which  be  has  entered  with  the 
agent  on  the  principal's  behalf,  or  they  may  arise  out  of  torts 
which  such  person  has  committed  against  the  agent  ii^tbe 
course  of  his  employment  In  the  following  sections,  Qiea, 
(1330) 


Digitized  byGoOgIc 


§  614  ON  CONTRACTS.  I33I 

these  liabilities  will  be  considered,  treating  first  of  those  lia- 
bilities to  the  agent  arising  out  of  contracts',  and  eecond  of 
those  arising  out  of  torts. 

I.  0)M  CoKimuna. 
§  613.    In  general. 

As  has  been  seen  in  preceding  chapters,  the  primary  pur- 
pose for  which  an  agent  is  appointed  is  to  bring  hia  principal 
into  contractual  relations  with  third  parties ;  and  when  this 
purpose  is  faithfully  carried  out  it  ordinarily  results  in 
binding  obligations  between  the  principal  and  such  third  per- 
son only.  In  such  cases  as  the  principal  alone  is  bound,  the 
reciprocal  obligation  on  the  part  of  the  other  contracting 
party  would  ordinarily  be  to  him  alone.  But  we  have  also 
seen  that  in  many  caees  instead  of  the  principal  alone  being 
bound,  the  agent  also  is  bound,  either  solely  or  together  with 
his  principal,  and  either  intentionally  or  unintentionally; 
and  in  such  cases  the  agent  alone  may  have  reciprocal  rights 
against  the  third  person,  or  the  principal  also  may  have  rights 
in  the  same  case.  It  may  be  said,  therefore,  that  it  is  only 
in  exceptional  cases  that  a  third  party  is  liable  to  an  agent 
on  contracts  for  his  principal.  In  many  cases  the  agent  may 
be,  either  actually  or  apparently,  the  real  party  in  interest  in 
the  contract,  and  as  such  may  have  a  right  to  au©  on  the  con- 
tract either  exclusively  or  together  with  the  principal.  This 
right  of  the  agent  in  any  ease  of  course  depends  upon  the  par- 
ticular circumatancee  of  that  contract,  the  question  to  be  de- 
termined being  whether  it  was  the  intention  of  the  parties 
that  the  other  party's  obligation  should  ran  to  the  agent  and 
thos  give  him  a  right  to  enforce  it. 

§  614.    When  agent  may  ne  in  his  own  name. 

The  cases  in  which  an  agent  may  sue  in  hia  own  name 
have  been  classified  as  follows :  "First :  When  the  contract 
is  in  writing,  and  is  expressly  made  with  him,  although  he 
may  have  been  known  to  act  as  agent.  Secondly :  When  the 
agent  is  the  only  known  or  ostenaible  principal,  and  is,  there- 
fore, iJ  contemplation  of  law,  the  real  contracting  party. 
Thirdly:  When  by  the  usage  of  trade,  he  is  authorized  to  act 
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as  owner,  or  ae  a  principal  contracting  party,  notwithstand- 
ing his  well  known  position  as  agent  only.'" 

Where  a  contract  is  entered  into  with  an  agent  personally, 
whether  this  is  done  expressly  or  through  a  failure  to  use 
apt  words  to  make  the  principal  a  party  to  the  contract,  the 
obligation  of  the  other  contracting  party  runs  to  the  agent, 
and  in  such  case  the  agent  may  sue  upon  it  in  bis  own  name,' 
notwithstanding  it  may  have  been  known  by  the  third  party 
at  the  time  of  entering  into  the  contract  that  he  was  acting 
as  agent  only,  or  that  the  principal  was  disclosed.'     Even 

1  Rowe  T.  Rand,  111  Ind.  206. 

3  Sims  V.  Bond,  6  Bam.  ft  Adol.  3S9;  Joaeph  t.  Knox,  S  Camp. 
320;  Leeds  v.  Marine  Ins.  Co..  6  Wbeat  (U.  S.)  S65;  Albany  ft 
Rensselaer  Co.  t.  Lundberg,  121  U.  S.  4G1;  Ooodman  t.  Walker,  30 
Ala.  482,  6S  Am.  Dec.  134;  Bird  t.  Daniel,  9  Ala.  302;  TusUn  Fruit 
Aaa'n  v.  Barl  Fruit  Co.  (Cal.)  58  Pac.  693;  Potter  v.  Tale  College,  8 
Conn.  62;  Groover  v.  Warfleld,  60  Oa.  644;  Baladin  v.  Mitchell.  46 
111.  79;  MlUa  t.  Jensen.  76  111.  App.  644;  fibarp  v.  Jonea,  18  Ind. 
314,  81  Am.  Dec.  369;  Tbarp  v.  Famuar,  6  B.  Mon.  (K7.)  8;  Ndf 
V.  Baden.  3  B.  Mon.  <K7.)  468;  WUlard  T.  Lugenbutil,  24  La.  Add. 
18;  United  States  Tel.  Co.  v.  OilderflloTe,  29  Md.  232.  96  Amu  Dec 
G19;  Colbum  t.  Plillllpa,  13  Grar  (Mass.)  64;  Borrowscale  t.  Bos- 
wortb.  99  Maaa.  STS;  Pelton  v.  Baker,  158  Mass.  849;  Doe  v.  Tbomp- 
eon,  22  N.  H.  217;  Ludwig  v.  Oilleaple,  106  N.  T.  663;  Alaop  v. 
Calnee,  10  Jobna.  (N.  T.)  396;  Brawn  t.  Morris.  83  N.  C.  254;  Potta 
v.  Rider,  3  Oblo.  71,  17  Am.  Dec.  681;  Evrlt  v.  Bancroft,  22  Ohio 
St.  172;  Davie  v.  Hamese,  38  Ohio  St.  397;  Du  Bols  v.  Perkins,  21 
Or.  189;  Merrlck'a  Estate.  2  Aabm.  (Pa.)  486;  Frailer  v.  Hoore'o 
Adm'r.  11  Tex.  766;  Neal  v.  Andrews  (Tex.  CIt.  App.)  60  8.  W.  459; 
Culver  V.  BIgelow,  43  Vt.  249;  JohDBon  v.  Catlln,  27  Vt.  87,  62  Am. 
Dec.  628;  Delti  v.  Providence  Waab.  Ina  Co.,  31  W.  Va.  861,  18  Am. 
St.  Rep.  909;  Murdoch  v.  Franklin  Ins.  Co.,  33  W.  Va.  407. 

lOrr  v.  Lacy.  4  McLean,  248,  Fed.  Cas.  No.  10,689;  Winters  v. 
Ruah,  84  Cal.  136;  Tnatln  Fruit  Aas'n  v.  Earl  Fruit  Co.  (Cal.)  S8 
Pac.  693;  Spence  v.  Wilson.  102  Oa.  762;  Cbadaey  v.  McCreery.  27 
III.  262;  McHenry  v.  Rldgely.  3  111.  309,  35  Am.  Dec.  110;  Shepherd 
V.  Bvans,  9  Ind.  260;  Little  v.  CBrien,  9  Mass.  423;  Buffum  v. 
Chadwlck.  8  Mass.  103;  Pelton  v.  Baker,  158  Mass.  349;  Doe  v. 
Thompson,  22  N.  H.  217;  Conalderant  v.  Brlabane,  22  N.  T.  389; 
Poor  V.  Guilford,  10  N,  Y.  273,  61  Am.  Dec.  749;  Cocke  v.  Dickens,  4 
Terg.  (Tenn.)  29,  26  Am.  Doc.  214;  Barbee  v.  Wllliama,  4  Heisk. 
(Tenn.)  622;  Johnson  v.  Catlln,  27  Vt.  89,  62  Am.  Dec.  622;  Mur^ 
dock  v.  Franklin  Ins.  Co.,  33  W.  Va.  407. 
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where  both  the  fact  of  the  agency  and  the  name  of  the  prin- 
cipal are  disclosed,  these  facts  alone  do  not  preclude  the  agent 
from  suing  on  the  contract  This  right  depends  upon  the 
intention  of  the  parties  as  to  whom  the  third  person's  obli- 
gation shall  run;  and  although  the  fact  of  the  agency  and 
the  name  of  the  principal  may  appear,  if  it  also  appears  that 
such  obligation  runs  directly  to  the  agent  he  may  sue  in  his 
own  name  to  enforce  it*  Nor  is  it  necessary  that  the  princi- 
pal should  aasign  to  him  the  cause  of  action,  if  the  contract 
is  one  for  the  fulfillment  of  which  the  agent  is  personally 
bound.'  The  cases  in  which  a  contract  is  deemed  to  be  made 
with  an  agent  personally  have  been  considered  in  a  preceding 
chapter.'  If  the  agent  sues  in  behalf  of  his  alleged  princi- 
pal, proof  of  the  agency  is  not  necessary,  if  the  principal 
adopts  such  act  by  prosecuting  the  sameJ  Especially  does 
this  rule  apply  where  both  the  fact  of  the  agency  and  the 
name  of  the  principal  are  concealed  by  the  agent,  at  the  time 
of  entering  into  the  contract,  for  it  is  a  well  established  rule 
of  law  that  where  a  contract  not  under  seal  is  made  with  an 
agent  in  his  own  name,  for  an  undisclosed  principal,  either 
the  agent  or  the  principal  may  sue  upon  it.  In  such  a  case 
the  agent  is  in  law  the  real  party  to  whom  the  third  party 
obligates  himself  and  who  therefore  has  the  right  to  enforce 
such  obligation."  But  where  in  such  cases  it  is  shown  that 
the  agent  has  no  beneficial  interest  in  the  subject-matter,  the 
declaraticm  may  be  amended  so  as  to  show  that  the  action  is 
for  the  benefit  of  the  principal,  and  to  allow  the  action  to 
proceed  to  judgment  in  that  form.' 

« Albany  *  Rensselaer  Co.  v.  Lundberg,  121  U.  S.  451. 

»  NelBon  V.  Nixon.  13  Abb.  Pr.  (N.  T.)  104. 

»  See  ante,  chapter  11. 

'  Poppen  V.  Ifeager,  33  111.  App.  20. 

*Sims  T.  Bond.  6  Bam.  A  Adol.  389;  Carter  v.  Southern  R.  Co., 
Ill  Oa.  38;  Saladln  t.  Mitchell,  45  111.  79;  Stockbarger  v.  Sain.  69 
III.  App.  436;  Baltimore  Coal  Tar  A  Utg.  Co.  v.  Fletcher,  61  Md. 
288;  Ludwlg  T.  Qllleflple,  lOG  N.  T.  663;  Stewart  t.  Gregory,  9  N. 
D.  618;  Neal  t.  Andrews  (Tex.  CIt.  App.)  60  8.  W.  4B9;  Lapham 
T.  Oreen,  9  Vt.  407;  NaUonal  Bank  t.  Noltlng.  94  Va.  263;  Coulter 
T.  Blatchley,  51  W.  Va.  163;  Deltz  t.  Providence  Waah.  Ina.  Co.,  31 
Yf.  Va.  851.  13  Am.  St.  Rep.  909. 

•  National  Bank  of  Ta.  t.  NoltJng,  94  Va.  2G3. 
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Thus  an  agent  may  sue  in  his  own  name  to  enforce  a  con- 
tract where  he  carries  on  a  business  in  his  own  name  for  his 
principal,  and  appears  to  be  the  proprietor,  and  sells  goods 
in  the  trade  as  such  apparent  owner  ;*"  or  where  he  procures 
a  policy  of  insurance  in  his  own  name  for  his  principal's 
benefit,"  but  in  such  case,  if  the  agent  is  without  interest  in 
tie  property  insured,  the  beneficial  interest  of  the  principal 
must  be  averred  and  proved  as  the  foundation  of  the  right  to 
recover ;"  or  where  a  bill  of  lading  is  made  out  by  him,  in  hia 
own  name,  for  goods  which  belonged  to  another,  the  bill 
stating  that  the  goods  are  shipped  by  him  (the  agent)  ;'• 
or  where  a  negotiable  instrument  is  indorsed  in  blank,  and 

i«Oardlner  v,  Davis,  2  Car.  ft  P.  *9;  United  States  Tol.  Co.  v. 
Oildflraleve.  29  Md.  232,  96  Am.  Dec.  519;  Keown  t.  Vogel,  36  Ho. 
App.  85;  Alsop  v.  Catnes.  10  Johns.  (N.  Y.)  386;  Du  Bols  v.  Perklna, 
21  Or.  1S9.  As  was  said  In  Qardtner  v.  Davis,  2  Car.  ft  P.  49:  'The 
person  OBtenalbly  canylng  on  the  trade  la  b;  law  entltlad  to  re- 
cover for  goods  sold  In  the  course  ot  that  trade  unless  the  person 
so  suffering  him  to  carry  on  the  trade  interfere,  by  asserting  his  or 
her  right  to  the  sum  due." 

"  Hamburg-Bremen  F.  Ins.  Co.  v.  Lewis,  4  App.  D.  C.  66.  Where 
a  husband  In  making  application  for  insurance  on  his  wife's  prop- 
erty Informs  the  company's  agent,  authorized  to  procure  such  ap- 
plications, that  the  property  belongs  to  bis  wife,  but  the  agent,  con- 
trary to  hie  Instructions,  and  without  bis  knowledge,  makes  out 
the  policy  In  his  name  instead  of  that  of  hie  wife,  the  policy  will 
he  binding  upon  the  company,  and  the  husband  may  sue  upon  It  in 
his  own  name  tor  the  use  of  his  wife.  Deltz  t.  Providence  Wash. 
Ins.  Co.,  31  W.  Va.  SGI,  13  Am.  St.  Rep.  909. 

"  Hamburg-Bremen  F.  Ins.  Co.  v.  Lewis,  4  App.  D.  C.  66. 

1*  Joseph  V.  Knox,  3  Camp.  320  ("I  am  of  opinion,"  says  Lord 
Ellenborough  in  this  case,  "that  this  action  well  lies.  There  is  a 
privity  of  contract  established  between  these  parties  by  means  of 
the  bill  of  lading.  That  states  that  the  goods  were  shipped  by  the 
plaintiffs,  and  that  the  freight  for  them  was  paid  by  the  plaintiffs 
in  London.  To  the  plaintiffs,  therefore,  from  whom  the  consldeis- 
tloD  moves,  and  to  whom  the  promise  Is  made,  the  defendant  Is 
liable  for  the  non-delivery  of  the  goods"):  Hooper  v.  Chicago  ft 
N.  W.  R.  Co..  27  Wis.  SI,  9  Am.  Rep.  439;  Southern  Bxp.  Co.  v.  Craft. 
49  Mln.  4S0,  19  Am.  Rep.  4;  Blanchard  v.  Page,  8  Qrav  (Mbm.) 
281;  Finn  v.  Western  R.  Co.,  112  Mass.  524.  IT  Am.  Rep.  12S.  Com- 
pare Thompson  v.  Fargo,  49  N.  T.  18S,  10  Am.  Rep.  3(2;  Krudler  v. 
BlIlBOn,  47  N.  T.  36,  T  Am.  Rep.  402. 
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delivered  to  him  for  collection,"  though  it  would  be  other- 
wise and  the  principal  alone  could  sue,  if  the  bill  or  note  in 
aueh  case  waa  restrictively  indorsed,*"  or  was  delivered  to 
the  agent  aa  a  depositary  merely,  and  not  for  collection.*' 
So,  where  one  describes  himself  as  agent,  but  covenants  as 
in  his  own  right,  he  may  maintain  an  action  against  the 
covenantee  who  enters  and  enjoys  the  premises."  So  where 
the  principal  uses  the  agent's  name  as  his  own  for  husineaa 
purposes,  a  contract  so  made  in  the  agent's  name  may  be  sued 
upon  by  the  latter  in  his  own  name.**  An  agent  of  an  undis- 
closed principal  may  maintain  an  action  in  his  own  name 
against  a  carrier  for  loss  of  property  he  has  agreed  to  carry.*' 
So  if  an  agent  acts  as  trustee  solely,  he  alone  should  bring  an 
action  on  the  contract,  aa  the  legal  title  is  in  him.*"  Where 
an  agent  rents  property  for  the  owner,  and  makes  the  contract 
in  bis  own  name,  he  may  maintain  an  action  on  such  con- 
tract, though  the  fact  of  the  agency  was  known  hy  the  rent- 
er.** But  under  a  statute  permitting  money  lost  on  a  wager 
to  be  recovered  back,  and  money  so  lost  is  contributed  by  sev- 
eral, but  deposited  in  the  name  of  one  of  them  as  agent  for 
the  others,  the  one  so  acting  as  agent  could  only  recover  the 
ansount  contributed  by  himself,  and  not  that  of  the  other 
contributors.'* 

"Dugan  T.  United  States,  3  Wheat  (U.  B.)  180;  NUbet  v.  Law- 
son,  1  Oa.  276;  Banks  v.  Eastin.  S  Mart.  (N.  S.;  La.)  291;  Sherwood 
V.  R07S,  14  PJclE.  (Mass.)  172;  Little  v.  Obrlen.  9  Mass.  423; 
Ouemaej  v.  Burns,  25  Wend.  (N.  Y.)  411;  Pearce  v.  Austin.  4 
Whart.  (Pa.)  489,  34  Am.  Dec.  623. 

"  Williams  T.  Shadbolt,  1  Times  Law  R.  417. 

i«  Sherwood  v.  Rors,  14  Pick.   (Mass.)   172. 

"  Fotta  V.  Rider.  3  Ohio.  70,  IT  Am.  Dec.  681. 

HAlBop  v.  Calnes,  10  Johns.  (N.  Y.)  3S6;  United  States  Tel.  Co. 
V.  Olldersleve,  29  Md.  232,  96  Am.  Dec.  619. 

wBlklns  v.  Boston  A  M.  R.  R..  19  N.  H.  337,  51  Am.  Dec.  184; 
Carter  T.  Southern  R.  Co.,  Ill  Oa.  38. 

M  Upson  v.  Swezey,  40  Conn.  472;  Sanford  t.  Nichols,  14  Coon. 
334;  Treat  v.  Stanton,  14  Conn.  446;  Sherwood  v.  Rots,  14  Pick. 
(Haas.)  172;  Porter  v.  Raymond,  53  N.  H.  619. 

"  Spence  v.  Wilson,  102  Ga.  763. 

::Ruckman  t.  Pitcher,  20  N.  T.  9.  And  see  Donahoe  v.  Mc- 
Donald, 92  Kj.  123. 
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In  order  that  an  agent  may  maintain  an  action  in  his  own 
name,  however,  he  must  do  so  while  the  agent^  exists.  He 
cannot  wait  until  after  it  has  terminated  and  then  sue." 
Thus  an  agetit  depositing  money  of  hiB  principal  in  his  own 
name  aa  agent  cannot  maintain  an  action  for  it- in  his  own 
name  after  hie  agency  ceases.'* 

Fromiisory  note,  bill,  etc     So  where  a  promisBOry  bill 

or  note  is  made  payable  to  an  agent  in  person,  or  to  an  agent 
for  his  principal,  or  to  an  agent  for  the  use  of  his  principal, 
or  to  an  agent  as  trustee,  the  promise  is  deemed  to  run  to  the 
agent  and  he  may  sue  thereon  in  his  own  name.^"  So  where 
the  promise  is  made  to  a  cashier,  or  to  the  president  or  other 
officer  of  a  corporation,  such  cashier,  presidwit  or  other  of- 
ficer may  sue  thereon  in  his  own  name,  Uiough  it  is  now  gen- 
erally held  that  the  corporation  is  downed  to  be  the  real 
payee  and  may  also  generally  sue  thereon  in  its  own  name.'' 

"  Miller  T.   Btate  Bank  ol  Dulutli.  57  Minn.  319. 

"  Miller  T.  SUte  Bank  of  Duluth,  57  Mion.  319. 

» Goodman  t.  Walker,  30  Ala.  482,  6S  Am.  Dec.  134;  Bird  t. 
Daniel,  9  Ala.  302;  McConnel  v.  Thomas,  3  111.  318;  Shepherd  v. 
Evans,  9  Ind.  260;  Stoll  t.  Sheldon,  18  Neb.  207;  Clap  t.  Day.  3 
Me.  30E,  11  Am.  Dec.  99;  Pierce  t.  Roble,  39  Me.  205.  S3  Am.  Dec. 
614;  Whltcomb  v.  Smart,  38  Me.  264;  Buffum  t.  Chadvlck,  8 
Mass.  103;  Van  Staphorat  v.  Pearce,  4  Mass.  258;  Cocke  v.  Dickens, 
4  Terg.  (Tenn.)  29.  26  Am.  Dec.  214. 

"Baldwin  t.  Bank  of  Newbury,  1  Wall.  (U.  S.)  239;  Martin  t. 
Lamb,  77  Oa.  2B2;  Chadaey  v.  MeCreory,  27  111.  263;  McHenry  v. 
Rldgely,  3  111.  309,  36  Am.  Dec.  110;  Hately  t.  Pike,  162  111.  241,  63 
Am.  SL  Rep.  304;  Erwln  Lane  Paper  Co.  v.  Farmers'  Nat.  Bank, 
130  Ind.  367,  30  Am.  St.  Rep.  246;  Nave  t.  First  Nat  Bank,  S7  Ind. 
204;  Nave  v.  Hadley,  74  Ind.  156;  Pratt  v.  Topeka  Bank,  12  Kan. 
670;  Barney  v.  Newcomb,  9  Cuah.  (Maes.)  46;  Fairfield  v.  Adams, 
16  Pick.  (Maas.)  381;  Commercial  Back  v.  French,  21  Pick.  (Mass.) 
486,  32  Am.  Dec.  280;  Qarton  v.  Union  City  Nat  Bank,  34  Mich. 
279;  Horah  v.  Long,  20  N.  C.  (4  Dev.  &  B.)  416,  34  Am.  Dec.  378; 
Rose  V.  Laffan,  2  Speer  (S.  C.)  424,  42  Am.  Dec.  376;  Johnson  v. 
Catlln,  27  Vt.  87,  62  Am.  Dec.  622;  Rutland  4  B.  R.  Co.  v.  Cole,  24  - 
Tt.  38;  Binney  v.  Plumley,  5  Vt.  500,  26  Am.  Dec.  313.  A  caahler 
may  maintain  an  action  In  hia  own  name  against  the  acceptor  of  a 
bill  of  eichanKe,  where  the  bill  Is  drawn  payable  to  "M.  Johnson, 
Cashier,"  the  promise  being  made  to  the  cashier  as  an  individual, 
and  the  addition  being  simply  descriptive  of  the  person.  Johnson 
T.  Catlfn,  27  Vt.  87,  62  Am.  Dec.  622.    Where  a  note  is  made  to  an 
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But  where  the  promiBe  ie  made  to  the  sgeut,  treasurer  or 
other  officer  of  a  named  principal,  the  name  of  such  agent  or 
officer  not  being  given,  the  promise  is  generally  deemed  to 
rmi  to  the  principal  alone  and  suit  thereon  should  be  broTight 
in  his  name,''  So  the  agent  may  sue  upon  any  other  con- 
tract in  which  a  promise  is  made  to  him,  as  a  bill  of  lading,'^ 
a  bill  of  exchange,'*  a  covenant  under  seal,^°  or  an  insurance 
contract"  The  agent's  right  to  sue  in  his  own  name,  where 
the  instrument  is  in  terms  payable  to  him,  is  the  same  wheth- 
er it  be  a  promissory  note,  bill  of  exchange,  check,  bill  of  lad- 
ing, policy  of  insurance,  bond,  and  like  instances."* 

§  619.    Eight  of  agent  to  me  under  code  prooedore. 

This  right  of  an  agent  to  sue  in  his  own  name  on  a  contract 
entered  into  in  his  own  name  for  or  on  behalf  of  his  principal 
is  not  affected  by  the  code  provisions,  in  some  states,  where 
code  procedure  prevails,  that  every  action  must  be  prosecuted 
in  the  name  of  "the  real  party  in  interest,"  as  such  provisions 
giye  a  right  to  "the  trustee  of  an  express  trust,"  and  then  de- 
fine such  a  trustee  as  "a  person  with  whom,  or  in  whose  name, 
a  contract  is  made  for  the  benefit  of  another,"  and  thus  in- 
clude an  agent  in  this  definition  and  give  him  a  right  of  ac- 
tion in  his  own  name,  without  joining  the  party  beneficially 

agent  or  treasurer  of  a  private  aasoclation,  by  name,  with  tbe  ad- 
dition of  hla  agency  or  office,  he  may  sue  upon  [t  Id  bis  own  name, 
cup  V.  Dar,  2  Me.  305,  11  Am.  Dec.  99. 

iiPlKOtt  V.  Thompson,  3  Bos.  ft  P.  147;  Alston  v.  Heartman,  2 
Ala.  699;  Ewlng  v.  Medlock,  6  Port.  <Ala.)  82;  Crawford  v.  Dean, 
6  Blackf.  (Ind.)  ISl;  Commercial  Bank  v.  Frencb,  21  Pick.  (Mass.) 
486,  32  Am.  Dec.  280;  Vennont  Cent.  R,  Co.  v.  Clayes,  21  Vt.  31. 

"Sargent  v.  Morris,  3  Barn,  k  Aid.  277;  Blanchard  v.  Page,  8 
Grar  (Masa)  281;  Orlffltti  v.  Ingledew,  6  Serg.  &  R.  (Pa.)  429,  9 
Am.  Dec  444. 

t*Dngan  v.  United  States,  3  Wbeat.  (U.  S.)  172. 

•0  Neff  V.  Baden,  3  B.  Mon.  (Ky.)  468. 

n  Provincial  InB.  Co.  v.  Lednc,  L.  R.  6  P.  C.  224;  Finney  v.  Bed- 
ford Commercial  Ina.  Co.,  8  Mete.  (Mass.)  348,  41  Am.  Dec.  S15; 
Hurdock  V.  Franklin  Ins.  Co.,  33  W.  Va.  407;  Deltz  v.  Providence 
Wash.  Ins.  Co.,  31  W.  Va.  851,  13  Am.  St.  Rep.  909. 

It  Delta  V.  Providence  Wash.  Ins.  Co.,  31  W.  Va.  851,  13  Am.  Si. 
Rep.  909;  1  Walt,  Act.  ft  Def.  279. 
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interested,  notwithstanding  such  provision.'"  But  to  enable 
an  agent  to  sue  in  his  own  name,  in  such  cases,  there  mnst 
be  something  more  than  the  mere  naked  powers  of  an  agent.'* 
If  there  is  nothing  more  than  such  power  the  action  generally 
should  be  in  the  principal's  name  only.  The  above  rule 
applies  to  rights  of  action  at  law  in  the  federal  courts,  held 
within  the  state  where  there  is  such  a  statutory  provision, 
notwithstanding  any  rule  of  the  federal  court  to  the  con- 
trary.*^ 

This  provision  of  the  statutes,  giving  a  right  of  action  to 
a  "trustee  of  an  express  trust"  was  merely  designed  to  pre- 
serve a  right  of  action  which  existed  by  the  modem  com- 
mon  law   of  England   under  such   circumstances.*'     Thus 

B>  For  a  construction  of  these  provlBlons  In  the  varloua  statsa, 
see  West  v.  Gravford,  80  Cal.  19;  Winters  v.  Rush,  34  Cal.  136: 
Landwerlen  v.  Wheeler,  loe  Ind.  6S3;  Sharp  v.  Jones,  18  Ind.  314, 
81  Am.  Dec.  359;  Beard  v.  Sloan,  S8  Ind.  128;  Holmes  T.  Boyd,  W 
Ind.  832;  Cottle  v.  Cole.  20  Iowa.  482;  Rice  v.  Savery,  22  loTa,  470; 
ScantUn  T.  Allison,  12  Kan.  86;  Close  v.  Hodges,  44  Hlnn.  204; 
Cremer  v.  Wlmmer.  40  Minn.  Bll;  Snider  v,  Adams  Exp.  Co.,  77 
Mo.  523;  Wolfe  v.  Mo.  Pac.  R.  Co.,  97  Mo.  473,  10  Am.  St.  Rep.  331; 
Conalderant.v.  Briabane,  22  N.  T.  389;  Brown  v.  Cherry,  56  Barb. 
(N.  T.)  636;  Socfeta  Itallana  v.  Sulzer,  138  N.  Y.  468;  Marine  Ins. 
Co.  V.  WalBh-UpatlU  Coal  Co..  23  Ohio  Clrc.  R.  191;  Hudson  v. 
Archer,  4  S.  D.  12S.    And  see   Ward  r.  Ryba,  58  Kan.  741. 

As  was  said  In  Sharp  v.  Jones,  IS  Ind.  314,  81  Am.  Dec.  359.  con- 
struing 2  Rev.  St.  27;  "Under  this  section,  If  an  agent,  for  ex- 
ample, a  carrier  of  goods,  a  factor,  conBlgnor,  or  consignee,  etc.. 
makes  a  contract  oral  or  written  In  his  own  name,  touching  the 
subject  of  his  agency,  he  can  sue  upon  It." 

"Barkler  v.  Wolfakehl,  25  Misc.  (N.  T.)  420;  Bell  v.  Tllden,  la 
Hun  (N.  T.)  346;  Hays  v.  Hatborn.  74  N.  T.  486. 

•BU.  S.  Rev.  St.  !  914;  Albany  ft  Rensselaer  Co.  v.  Lundberg,  121 
V.  3.  451;  Weed  Sewing  Mach.  Co.  v.  Wlcka,  3  Dill.  261,  Fed.  Cas. 
No.  17.348. 

»« Wolfe  Y.  Mo.  Pac.  R.  Co..  97  Ho.  473.  10  Am.  SL  Rep.  381,  cit- 
ing Short  V.  Spackman.  2  Bam.  &  Adol.  962;  Drlnkwater  v.  Good- 
win, Cowp.  251. 

As  was  said  by  Wright.  J.,  In  Conslderant  v.  Brisbane,  22  N.  T. 
S94,  In  which  case  an  agent  sued  on  a  note  payable  to  him  as  agent 
of  a  corporation:  "Prior  to  the  Code,  therefore,  I  am  of  the 
opinion  that  the  plaintiff  might  have  maintained  an  action  on  the 
express  contracts  set  out  In  the  complaint  for  the  benefit  of  his 
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this  proriaion  of  the  code  has  been  held  to  give  a  right  of 
action  to  an  agent  of  a  foreign  corporation  to  whom  notes  are 
made  payable  "as  executive  agent  of  the  company"  f  to  a 
mercantile  agent  doing  busineea  for  others  in  his  own  name;'^ 
to  a  general  agent  of  an  incorporated  association;'*  to  an 
agent  of  the  equitable  owner  of  a  chattel  who  takes  a  chattel 

principals,  having  a  legal  interest  In  tbem  by  way  of  trust.  The 
promfee  being  to  bltn  in  vritlns  for  the  benefit  of  another,  he 
wonld  have  been  deemed  the  party  "with  whom,  or  <n  whose  name,' 
the  contracts  were  made,  and  In  wboee  name  alone  the  promise 
could  be  enforced  in  a  conrt  of  law.  The  Code,  however,  abro- 
gated the  common  law  rule,  that  tbe  right  of  action  followed  the 
legal  title,  and  made  the  beneficial  interest  the  sole  test  of  the 
rlglit.  In  adopting  the  latter  rule,  it  was  easily  to  be  seen  that 
there  was  a  cIosh  of  casea  in  which  It  would  be  extremely  preju- 
dicial to  the  remedy,  as  well  as  difficult  of  application,  viz.,  the 
case  of  executors,  persons  authorised  by  statute  to  sue,  and  truBtees 
of  an  express  trust.  To  obviate  this.  It  was  specially  provided  that, 
in  these  cases,  the  executor,  or  statutory  party,  or  trustee  of  an 
express  trust,  might  sue  without  Joining  with  him  the  person  for 
whose  benefit  the  action  was  prosecuted.  (Code,  {  113.)  The  term, 
'tniBtee  of  an  express  trust.'  bad,  however,  acquired  a  technical 
and  statutory  meaning.  Express  trusts,  at  least  up  to  the  adoption 
of  the  Revised  Statutes,  were  defined  to  be  trusts  created  by  the 
direct  and  positive  acts  of  the  parties  by  some  writing,  or  deed,  or 
will;  and  the  Revised  Statutes  bad  abolished  all  express  trusts, 
except  as  therein  enumerated,  which  related  to  land.  If  the  113th 
section  of  the  Code  was  to  be  confined  and  limited  to  tbose  enumer- 
ated as  express  troata,  the  practical  Inconvenience  arising  from 
making  the  beneficial  interest  the  sole  teat  ot  the  right  to  aue,  and 
wliich  that  section  was  Intended  to  obviate,  would  continue  to  exist 
In  a  large  class  of  formal  and  informal  trusts.  Accordingly,  in 
1851,  the  section  was  amended  by  adding  the  provision  that  'a 
tmatee  of  an  expreea  trust,  within  the  meaning  of  the  section,  sball 
be  constmed  to  include  a  person  with  wbom.  or  in  whose  name,  a 
contract  la  made  for  the  benefit  of  another.'  It  Is  to  be  observed 
ttiat  there  is  no  attempt  to  define  tbe  meaning  of  the  term  'trustee 
of  an  express  trust,'  In  Its  general  sense;  but  the  statutory  declara- 
tion le,  that  tbose  words  'shall  be  construed  to  Include  a  person  with 
whom,  or  in  whose  name,  a  contract  is  made  for  the  benefit  of  an- 
other.' •■ 

■I  Conslderant  v.  Brisbane,  22  N.  Y.  3S9. 

•»  Ludwig  V.  Gillespie,  61  N.  T.  Super.  Ct.  310,  106  N.  T.  6G8. 

M  Hablcbt  V.  Pemberton,  4  Sandf.  (N.  Y.)  657;  Myers  v.  Machado, 
<  Abb.  I»r.  {N.  T.)  198. 
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mortgage  and  note  in  hie  own  name  to  secure  the  debt  ;***  to 
an  agent  who  has  authority  of  several  owners  to  collect  a 
claim  in  his  own  name  ;*^  or  to  an  auctioneer,  who,  in  his  own 
name,  sells  goods  for  a  third  person,  and  he  may  sue  upon  the 
contract  of  sale,  without  an  assignment  to  him  of  the  cause 
of  action,*'  Where  a  note  secured  by  a  mortgage  is  pui> 
chased  by  a  bank,  and  endorsed  to  its  cashier,  he  is  trustee  of 
an  express  trust,  and  may  sue  to  foreclose  in  hie  own  name.*' 
So  an  agent  who  has  contracted  with  a  carrier  to  deliver 
goods  consigned  to  him  at  a  particular  place,  and  who  has 
no  pecuniary  interest  in  them  except  his  lien  for  commis- 
sions, is  a  trustee  of  an  express  trust  under  section  3463  of 
the  Revised  Statutes  of  Missouri,  1879,  and  may  maintain 
an  action  in  his  own  name  for  their  wrcmgful  delivery,** 
But  where  the  secretary  of  a  corporation,  without  authority, 
delivered  notes  to  anotiier  without  indorsement  or  considera- 
tion, the  latter  was  not  the  real  party  in  interest  nor  was  he 
a  trustee  of  an  express  trust  so  as  to  enable  him  to  maintain 
an  action  on  the  notes  in  his  own  name.*'' 

Under  such  provisions,  the  meaning  of  the  term,  "trustee  of 
an  express  trust,"  is  not  left  to  the  interpretation  and  con- 
struction of  the  courts,  but  usually  its  signification  and  con- 
struction are  so  plainly  and  clearly  defined  by  the  legislature 
as  to  leave  no  room  for  doubt  or  construction.  Any  person 
is  a  "trustee  of  an  express  trust"  with  whom  or  in  whose 
name,  a  contract  is  made  for  the  benefit  of  another,  and  the 
word  "contract"  ia  not  used  in  a  limited  or  restricted  sense, 
but  is  used  and  is  intended  to  be  applied  to  all  and  any  kinds 
of  contracts.**  "It  is  intended,  manifestly,  to  embrace  not 
only  formal  trusts,  declared  by  deed  inter  partes,  but  all 
cases  in  which  a  person,  acting  in  behalf  of  a  third  party, 
enters  into  a  written  express  contract  with  another;  either 
in  his  individual  name,  without  description,  or  in  his  own 

« Close  V.  Hodg«B,  44  Minn.  204. 

,"Noo  T.  Christie,  51  N.  Y.  270. 

"Bogart  V,  O'Regan.  1  K.  D.  Smith  (N.  T.)  690. 

*»  Holmes  v.  Bora,  90  led.  332. 

«•  Wolfe  V.  Mo.  Pac.  R.  Co..  97  Mo.  473,  10  Am.  St.  Rep.  331. 

«  Barkley  v.  WolfakeM,  26  Misc.  (N.  Y.)  420. 

*•  Heaven rldse  v.  Mond7,  34  Ind.  28. 
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name,  expressly  in  trust  for,  or  on  behalf  of,  or  for  the  ben- 
efit of,  another,  by  whatever  form  of  expreasiou  such  trust 
may  be  declared.  It  includes  not  only  a  person  with  whom, 
but  one  in  whose  name,  a  contract  is  made  for  the  benefit  of 
another."" 

§  616.    Ag^t'*  right  to  lue  does  not  pan  to  Mi  anigneei. 

This  right  of  an  agent,  to  sue  upon  a  contract  in  his  own 
name,  does  not  pass  to  his  assignees  in  bankruptcy,  unless 
he  has  a  beneficial  interest  in  the  avails  of  the  suit*"  As- 
signees in  bankruptcy  do  not,  like  heirs  and  executors,  take 
the  whole  l^al  title  in  the  bankrupt's  property.  They  take 
such  estate  only  as  the  bankrupt  had  a  beneficial  as  well  as 
legal  interest  in,  and  which  is  to  be  applied  for  the  payment 
of  his  debte.  Thus,  to  a  plea  that  ^e  plaintiff  is  a  bank- 
rupt, and  that  all  his  estate  vested  in  his  assignees,  it  is  a 
good  replication  that  the  whole  beneficial  interest  in  the  con- 
tract or  demand  in  suit  was  vested  by  prior  assignment  in  a 
third  party,  for  whose  benefit  die  suit  is  prosecuted.** 

g  617.    When  agent  cannot  ine  in  hii  own  name. 

As  has  been  seen,  the  primary  purpose  of  an  agency  is  to 
bring  about  contractual  relations  between  the  principal  and 
a  third  person,  and  where  an  agent  has  faithfully  carried  out 
his  agency,  the  principal  alone  will  generally  have  ri^ts 
and  incur  liabilities  under  the  contract.  Where,  then,  an 
agent  has  no  beneficial  interest  in  the  transaction  and  is  not 
made  a  party  to  the  contract,  it  ia  a  general  rule  that  a  con- 
tract entered  into  by  an  agent,  as  such,  in  the  name  of  or 
on  behalf  of  a  disclosed  principal  may  be  sued  upon  by  the 
latter  only,  and  the  agent  has  no  right  of  action  against  the 

"  CoDBlderant  v.  Brleb&ne,  22  N.  Y.  889. 

MRlioadee  v.  Blacklston,  106  Hose.  334,  S  Am.  Rep.  332;  Webster 
v.  Scales,  4  Dong.  7;  Carpenter  v.  Maniell,  3  Bob.  ft  P.  40;  Wlncb 
V.  Keeler.  1  Term  R.  619.  A  nesotlable  fnetrument  parable  to  R. 
Q.,  "agent  ot  bis  aaslgneefl,  or  order,"  canoot  be  sued  upon  at  law 
In  the  name  ot  tbe  peraoiiB  wbo  were  aBstgneee  of  R.  O.  by  a  deed 
executed  before  tbe  date  of  the  negotiable  security,  vitbout  bla  In- 
domment    Qrlst  t.  Backhouse,  20  N.  C.  (4  Der.  ft  B.)  496. 

4*Rboades  v.  Blachlstoa,  106  Uass.  334,  S  Am.  Rep.  332. 
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third  party  upon  such  contract,^"  unless  the  principal  au- 
thorizes the  agent  to  sue  on  hia  behalf."*  Ordinarily,  if  the 
agent  has  performed  his  duty  in  good  faith,  as  soon  as  he  has 
brought  about  a  contract  between  hia  principal  and  a  third 
person,  his  duty  is  then  fully  performed  and  all  rights  and 
liabilities  arising  out  of  such  contract  are  between  the  prin- 
cipal and  third  person  only,  the  agent  in  reference  to  auch 
being  treated  as  if  he  did  not  exist ;  thereafter  the  principal 
is  the  only  one  who  can  enforce  rights  arising  out  of  the  con- 
tract, and  is  the  only  one  who  is  subject  to  liabilities  thereon 
in  favor  of  the  other  contracting  party. 

Unless  the  obligation  runs  expressly  to  the  agent,  or  unless 
there  is  a  clear  implication  that  it  was  the  intention  that  the 
obligation  should  run  to  him,  the  action  should  be  brought  in 
the  name  of  the  principal."*  Thus,  where  an  agent,  pursu- 
ant to  the  instructions  of  his  principal,  delivers  to  a  common 
carrier  moneys  of  the  principal  consigned  to  and  to  be  trans- 
ported to  him,  the  agent,  from  the  time  of  the  delivery,  ceases 
to  have  any  title  or  interest  therein  and  cannot  maintain  an 
action  against  the  carrier  therefor;  and  it  is  immaterial 
whether  the  moneys  so  delivered  were  the  identical  moneys 
of  the  principal,  or  whether  other  moneys  were  substituted 
by  the  agent;  and  the  fact  that  the  moneys  were  the  fruits 
of  a  fraud  perpetrated  by  the  principal  through  the  instru- 
mentality of  the  agent,  although  the  latter  was  innocent  of 
the  fraud,  gives  him  no  title  to  the  moneys  which  will  au- 

uFlBher  V.  Harsh,  6  Best  £  S.  411;  Thatcher  t.  WIubIow,  6  M&- 
Bon,  5S.  Fed.  Caa.  No.  13,SG3;  Llneker  t.  Ayeshford,  1  Gal.  76;  Oar- 
land  T.  Reynolds,  20  Me.  46;  Barlow  v.  CongregHttonal  Soc,  S 
Allen  (Hass.)  4S0;  Commercial  Bank  t.  French,  21  Pick.  (Mass.) 
486,  82  Am.  Dec.  280;  Gunn  y.  Cantlne,  10  Johns.  (N.  Y.)  387; 
Buckbee  v.  Brown,  21  Wend.  (N.  T.)  110;  Bayley  t.  Onondaga  Coun- 
ty MuL  Ins.  Co.,  6  Hill  (N.  Y.)  476,  41  Am.  E>ec.  769.  An  agent, 
to  whom  a  negotiable  note  faae  been  Indorsed  by  bis  principal  for 
the  benefit  of  the  latter,  and  who  has  no  Interest  In  the  note,  can- 
not sue  as  Indorsee  upon  the  note.  Thatcher  v.  Wlnalow,  6  Haaon, 
GS,  Fed.  Cas.  No.  18,868. 

"Bragg  T.  Oreenleaf,  14  Me.  39&;  Bradford  v.  Bncknam,  18  Me. 
15. 

MTharp  T.  Parquar,  6  B.  Mon.  (Ky.)  3. 


Digitized  byGoOgIc 


I  bl1)i  ON  CONTRACTS.  I343 

thorize  him  to  maintain  the  action."'  So  a  wharfinger  or 
dock  master  cannot  maintain  an  action  in  his  own  name  for 
the  recovery  of  money  due  for  dockage  or  wharfage,  from 
the  owner  of  a  veeael  frequenting  the  port  of  which  he  is 
wharfinger,  although  by  the  ordinances  and  statutes  under 
which  he  acts,  the  dockage  and  wharfage  are  directed  to  he 
paid  to  him,  and  be  is  required  to  collect  the  same.  The  rem- 
edies in  such  case  must  be  pursued  in  the  name  of  the  party  in 
interest,  and  not  iu  the  name  of  the  agent  who  made  the  con- 
tract or  whose  duty  it  is  to  make  collectiou  of  moneys  ac- 
cming  under  such  contract.''*  So  where  an  agent  having  a 
general  power  of  attorney  to  collect  debts,  etc.,  in  the  name 
and  for  the  use  of  his  principal,  delivers  a  contract  to  an  at- 
torney to  collect,  who  gives  him  a  receipt  for  it,  generally, 
as  for  collection,  the  agent  cannot  maintain  an  action  in  his 
own  name,  against  the  attorney,  for  the  money  collected  by 
him  on  the  contracts  so  put  into  his  bands."'  So  where  an 
agent  sues  upon  a  contract,  wherein  be  appears  as  agent,  and 
under  which  money  is  payable  to  bis  principal,  be  cannot 
recover  without  proving  that  he  was  doing  business  under  the 
name  of  his  principal,  or  tJbat  his  principal  assigned  the  con- 
tract to  him." 

§  617^.  Where  agent  may  ine,  but  piinoipal  may  control 
the  tnit. 
Although  an  agent  may,  in  many  instances,  sue  in  his  own 
name  upon  contracts  made  by  him,  this  does  not  always  give 
him  an  unlimited  right  as  to  the  management  or  control  of 
the  action.  Except  in  certain  cases,  as  where  the  agent  has 
a  beneficial  interest  or  the  contract  is  made  with  him  ex- 
pressly, the  agent's  right  to  sue  is  a  subordinate  one  subject 
to  the  direction  and  control  of  the  principal.  Where  a  con- 
tract, instead  of  being  binding  on  the  agent  alone  or  on  the 
principal  alone,  is  so  executed  that  it  is  binding  on  them 
both,  the  primary  right  of  suing  on  such  contract  is  in  the 
principal,  though  the  agent,  with  the  express  or  implied  con- 

•»  Thompson  v.  Fargo,  63  N.  Y.  479. 
MBacbbee  v.  Brown,  21  Wend.  (N.  T.)  110. 
MGonn  T.  Cantlne,  10  Johns.  (N.  T.)  387. 
"Bnllock  V.  t;eberroth,  121  Mich.  2»3. 
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sent  of  his  principal,  maj  aue  thereon  in  his  own  name.'^ 
And  thifl  rule  applies  whether  the  principal  waa  disclosed 
or  undisclosed.  As  the  contract  is  in  fact  made  for  the  prin- 
cipal, he  may  sue  to  enforce  it  and  this  right  of  the  principal 
ordinarily  is  superior  to  that  of  the  agent.  Although  the 
egeot  has  a  right  to  sue  upon  such  ctmtracts  in  his  own  name, 
as  the  principal  is  the  real  party  in  interest,  hie  right  to  do 
so  is  subject  to  the  right  of  the  principal  to  come  in  and 
bring  the  action  in  his  own  name,  and  thereby  exclude  the 
agent  from  suing  in  his  own  name." 

This  rule,  however,  has  an  exception,  as  shall  be  seen  in  the 
following  section,  and  that  is  where  the  agent  has  a  lien  upon, 
or  some  special  property  or  interest  in  the  subject-matter  of 
the  contract.  In  such  cases  the  principal's  right  to  sue  and 
control  the  action  is  not  superior  to  the  agent's  right  to  sue, 
at  least  not  to  the  extent  of  such  lien  or  interest."'  As  has 
been  said :  "It  is  a  well-established  rule  of  law  that  when  a 
contract,  not  under  seal,  is  made  with  an  agent  in  his  own 
name  for  an  undisclosed  principal,  either  the  agent  or  the 
principal  may  sue  upon  it.  If  the  agent  sues,  it  is  no  groimd 
of  defense  that  the  beneficial  interest  is  in  another,  or  that  the 
plaintiff,  when  he  recovers,  will  he  hound  to  account  to  an- 
other. *  *  »  The  agent's  right  is,  o£  course,  subordinate 
to  and  liable  to  the  control  of  the  principal,  to  the  extent  of 
his  interest  He  may  supersede  it  by  suing  in  his  own  name, 
or  otherwise  suspend  or  extinguish  it,  subject  only  to  the  spe- 
cial right  or  lien  which  the  agent  may  have  acquired."" 

§  618.    Where  agent  has  beneficial  interest — ^Principal  cannot 
control  anit. 
Where,  however,  an  agent  has  a  beneficial  interest  in  the 

IT  Sadler  v.  Leigh,  4  Camp.  196;  Rowe  v.  Rand.  Ill  Tnd.  ZOC; 
Rhoades  t.  Blacklston,  106  Maes.  334,  8  Am.  Rep.  332. 

B«  UerriB  V.  Cleasbj,  1  Manle  ft  S.  G79;  Wftlter  v.  Robs,  2  Wash.  C. 
C.  283,  F«d.  Cbb.  No.  17,122;  BorrowBCale  v.  BoBworth,  99  Mass. 
378;  Kelley  v.  Huosoa,  7  Mass.  31?;  Winchester  t.  Howard,  97 
Han.  303,  93  Am.  Dec.  93;  Ludwlg  v.  OUIeBpie,  106  N.  T.  653: 
Schaefer  v.  Heahel,  76  N.  T.  378;  Coiulderant  v.  Briebane,  22  N. 
Y.  389;  Olrard  v.  Taggart,  5  Serg.  k  R.  (Pa.)  19,  9  Am.  Dec  327. 

Bi  See  poet,  9  61S. 

•0  Rhoades  v.  BlackUton,  106  Maea.  331,  8  Am.  Rep.  332. 
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contract  or  a  special  property  or  interest  in  the  subject-mat- 
ter of  the  contract,  aa  where  he  has  a  lien  for  commissioas 
or  some  other  vested  right,  he  may  sue  thereon  in  his  own 
name ;  and  such  suit  is  not  subject  to  the  control  of  the  prin- 
cipal, at  least  not  to  the  extent  of  such  special  property  or 
interest.*'  If  he  has  a  lien  upon  the  subject-matter,  as 
against  his  principal,  his  right  to  sue  on  the  contract  is  su- 
perior to  that  of  his  principal  until  such  lien  is  satisfied."' 
But  in  order  that  this  rule  may  flpply>  the  agent  must  have 
some  special  property  or  interest  in  the  contract  or  its  sub- 
ject-matter,*' and  a  mere  interest  in  commissions  yet  to  be 
earned  is  not  sufficient**  An  interest  sufficient  to  support 
this  rule  on  the  part  of  the  agent  will  be  presumed  in  cases 
where  the  agent  is  one  who  usually  has  such  an  interest,  as 
in  the  case  of  an  auctioneer  selling  personal  property;*"  a 

•>Chltt7,  Fl.  8;  Atkyne  t.  Amber,  2  Bsp.  493;  Drinkwater  T. 
Goodwin,  Cowp.  251;  Tankeriley  t.  Qraham,  8  Ala.  347;  Beller  v. 
Block,  19  Ark.  666;  Treat  t.  Stanton,  14  Conn.  445;  Rowe  t.  Rand, 
111  Ind.  30S;  Qratuun  t.  Duckwall,  S  Buah  (Ky.)  12;  Curry  v. 
Conr,  87  Ky.  6S7,  12  Am.  St.  Rep.  504;  ThompeoD  t.  Kelly,  101 
Uaaa.  291,  3  Am.  Rep.  353;  Colburn  v.  Phillips.  13  Gray  (Uue.) 
S4;  Porter  t.  Raymond,  63  N.  H.  619;  Barnes  v.  Union  M.  F.  InH. 
Co.,  46  N.  H.  21;  Undertilll  v.  Gibson,  2  N.  H.  852,  9  Am.  Dec.  S2; 
Tolaod  T.  Murray,  IS  Johns.  (N.  Y.)  24;  Whitehead  t.  Potter,  26 
N.  C.  (4  Ired.)  257;  EttII  t.  Bancroft,  22  Ohio  St  172;  Baltimore 
*  P.  Steamboat  Co.  t.  Atkins,  22  Pa.  622;  Olrard  t.  Taggart,  5 
Serg.  t  R.  (Pa.)  27,  9  Am.  Dec.  327. 

•*  Drinkwater  t,  Goodwin,  Cowp.  261. 

■■United  States  Tel.  Co.  t.  Glldersleve,  29  Md.  232,  96  Am.  Dec. 
BIS. 

■^Falrlle  v.  Fenton,  L.  R.  6  Exch.  169;  Tinaley  v.  Dowell,  87  Tex. 
SS.     ■ 

MCoppln  T.  CralK,  2  Marsh.  501;  Qrlce  T.  Kenrlck,  L.  R.  6  Q.  B. 
S40:  Belter  v.  Block,  19  Ark.  666;  Thompson  t.  Kelly,  101  Haas. 
291.  3  Am.  Rep.  868;  Hlntum  t.  Main,  7  N.  Y.  220;  Hulse  t.  Yonns, 
16  Johns.  (N.  Y.)  1;  Bogart  t.  O'Regan,  1  B.  D.  Smith  (N.  Y.)  690. 
"^Tbis  doctrine  stands  upon  the  right  of  the  auctioneer  to  receive, 
and  his' responsibility  to  his  principal  for,  the  price  of  the  property 
•old.  and  his  Hen  thereon  for  commissions;  which  give  him  a 
special  property  In  the  goods  intrusted  to  him  for  sale,  and  an  In- 
terest in  the  proceeds.  In  case  of  real  estate,  he  can  have  no  such 
fecial  property  and  would  not  ordinarily  be  entitled  to  receive, 
tte  price.    But  when  the  terms  of   bis   employment   and    of  the 

C.  A  8.— 85. 
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factor;"  a  policy  broker  hsTing  his  name  on  the  policy;" 
the  captain  of  a  freight  ship  -'^  or  a  warehouseman  or  car- 
rier." 

It  ie  only  where  a  person  acts  as  a  mere  agent  that  a 
special  beneficial  interest  must  be  proved  to  maintain  au 
action  or  may  be  disproved  to  defeat  it.'"  Thus  where  an 
agent  sells  goods  under  a  del  credere  commission,  he  has 
such  an  interest  therein  as  will  entitle  him  to  flue  for  the 
price  of  the  goods  sold  by  him,  though  his  ri^t  is  subject 
to  the  superior  rights  of  his  principal,  not  incompatible  with 
his  own.^^  Where  a  collector  of  customs  puts  certain  prop- 
erty seized  by  him  into  the  hands  of  a  third  person  and  takea 
a  promise  for  its  delivery  on  demand  to  the  marshal  of  the 
district,  or  to  the  deputy  of  such  marshal,  the  collector  has 
such  an  interest  in  the  property  that  he  may  sue  on  the  coa- 
tract  in  his  own  name.''*    A  factor,  selling  goods  for  another, 

antborlsed  sale,  contemplate  the  payment  ot  &  deposit  Into  hla 
hands  at  the  time  ol  the  auction,  and  before  the  completion  of  ths 
sale  bj  the  dellverr  of  the  deed,  he  stands,  in  relation  to  such 
deposit.  In  the  same  position  as  he  does  to  the  price  of  personal 
propertr  sold  and  delivered  hj  him.  He  may  receive  and  receipt 
for  the  deposit;  his  Hen  tor  commissions  will  attach  to  it;  and 
we  see  no  reason  why  he  may  oot  sue  for  It  In  fals  ovm  name,  when- 
ever an  action  for  the  deposit,  separate  from  the  other  purchase 
money,  may  become  necesaary."  By  Wells,  J..  In  Thompson  v. 
Kelly,  101  Mass.  291,  3  Am.  Rep.  3G3.  To  entitle  an  auctioneer, 
who  has  made  a  sale  for  another,  In  his  own  name,  to  recover 
ag&lnat  the  purchaser,  it  is  not  neceesEry  to  show  that  he  Is  reEO- 
larly  licensed,  nor  that  he  has  complied  with  the  provisions  of  the 
statutes  relating  to  auctioneers.  Bogart  v.  O'Regan,  1  E.  D.  Smith 
(N,  Y.)   590. 

««  Sadler  v.  Lrfilgh.  4  Camp.  19G;  Morris  v.  Cleaaby,  1  Haule  ft  B. 
581;  Qrover  v.  Warfleld,  60  Oa.  644;  United  SUtes  Tel.  Co.  v. 
aildersleve,  29  Md.  232,  96  Am.  Dec.  GIS. 

BiHagedom  v.  Oliverson,  2  Haule  ft  S.  486;  Melllsh  v.  Bell.  IB 
Bast,  4;  Rider  v.  Ocean  Ins.  Co.,  20  Pick.  (Mass.)  259;  Ward  v. 
Wood,  13  Haas.  639;  Laiarus  v.  Com.  Ins.  Co.,  6  Pick.  (Mass.)  7$. 

•>  Brown  v.  Hodgson,  4  Taunt  189;  Shields  v.  Davis,  i  Taunt.  W. 

eo  Martini  v.  Coles,  1  Maule  ft  S.  147. 

'*  Mlntum  V.  Main,  7  N.  Y.  220. 

"  See  Story,  Ag.  t  398. 

"  aallly  V.  Cleveland.  10  Wend.  (N.  Y.)  166. 


Digitized  byGoOgIc 


§  619  ON  CONTRACTS.  1347 

bae  such  nn  interest  therein  th&t  he  may  sue  for  the  purehaae 
price  ;^'  but  this  rule  does  not  ordinarily  apply  to  a  broker, 
as  Bueh,  unlese  he  contracts  personally  or  unless  he  does  in 
fact  have  a  special  property  or  interest  in  the  subjectrmatter 
under  the  circumstances  of  the  particular  case.'*  Nor  does 
an  agent,  authorized  to  sell  land  on  commission,  and  who 
makes  such  sale,  have  such  an  interest  as  will  give  him  the 
right  to  sue  for  a  breach  of  the  contract  of  sale.^"  But  where 
an  agent  employed  to  sell  land  takes  from  the  purchaser  the 
note  of  another,  indorsed  by  the  purchaser,  and  pays  the 
amount  thereof  to  his  principal,  he  acquires  such  an  interest 
in  the  note  as  will  entitle  him  to  sue  upon  it.^^ 

§  619.    There  agent  ii  in  fact  the  priuoipal. 

As  to  whether  or  not  a  person  who  has  contracted  with  a 
third  person  as  agent  for  another  can  show  himself  to  be  the 
real  principal  and  as  such  sue  upon  the  contract  is  not  so 
easily  determined.  There  are  a  number  of  circumstances  to 
be  considered  in  determining  this  right  of  an  agent.  The 
fact  whether  the  contract  is  an  executed  or  an  executory  one 
will  have  a  material  bearing  on  this  question,  as  will  also 
the  fact  whether  he  has  contracted  for  a  named  or  for  an 
unnamed  principsL  In  determining  this  question  one  must 
always  keep  in  mind  the  well  known  principle  that  every 
man  is  entitled  to  the  credit  and  character  of  the  person 
with  whom  he  deals,  and  that  he  has  a  right  to  determine 
who  this  person  shall  be.  Upon  this  principle  the  determi- 
nation of  this  question  largely  depends,  although  in  many 
cases  it  will  be  found  that  the  fact  that  he  has  given  credit 
to  the  one  or  the  other  is  implied  from  the  circumstances  of 
the  particular  case.''     In  order  to  better  discuss  this  ques- 

TtjohnBon  T.  Hudson,  11  East,  180;  Graham  t.  Duckwall,  8  Busb 
(Ky.)   IZ. 

"Falrlle  t.  F^toD,  L.  K.  B  E<eh.  169;  White  v.  Chouteau,  10 
Barb.  (N.  T.)  202. 

"  Tlnsley  v.  Dowell.  87  Tex.  23, 

"Tankeraley  v.  Qraham,  S  Ala.  247. 

IT  Humble  t.  Hunter,  12  Q.  B.  310;  Arkansaa  Valley  Smelting  Co. 
V.  Belden  MId.  Co.,  127  U.  S.  387;  Winchester  t.  Howard,  97  Haas. 
303,  93  Am.  Dec  93;  Lansdon  v.  McCarthy.  15  Mo.  106. 
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tion  the  Tariona  states  of  facte,  under  which  it  may  arise  will 
be  classified  as  follows :  a.  Where  the  contract  is  executory, 
for  (1)  a  named,  or  (2)  an  unnamed  principal,  b.  Where 
the  contract  is  executed,  for  (1)  a  named,  or  (2)  an  un- 
named principal. 

(a)  Where  the  contract  is  ezeontory.  1.  For  a  named 
principal. — ^Where  the  contract  into  which  the  agent  has  en- 
tered for  a  named  principal  is  wholly  unperformed,  or  is 
partly  performed  without  knowledge  by  the  third  party 
of  who  the  real  principal  is,  it  seems  clear  that  the  agent 
cannot  come  in  and  show  himself  to  be  the  real  principal, 
and  as  such  sue  upon  the  contract  without  the  express  or 
implied  consent  of  the  other  contracting  party,  for  in  such 
case  the  latter  has  dealt  upon  the  faith  and  credit  of  the 
named  principal,  and  he  cannot  be  compelled  to  accept  the 
credit  of  another.''^  This  rule  especially  applies  in  cases  of 
contracts  in  which  the  skill  or  solvency  of  the  person  who  is 
named  as  the  principal  may  reasonably  be  considered  as  a 
material  ingredient  in  the  contract.  It  is  clear  that  the 
agent  cannot  then  show  himself  to  be  the  real  principal,  and 
sue  in  hia  own  name  without  the  other's  consent.'"  In  all 
such  cases  the  third  person  has  a  right  to  choose  to  whom  be 
will  delegate  the  performance  of  acta  requiring  skill  or  other 
personal  qualifications,  and,  if  he  has  chosen  such  person, 
he  has  a  right  to  performance  by  him,  and  cannot  be  com- 
pelled to  accept  performance  from  any  other  without  his 
consent***  "It  may  be  of  importance  to  him  who  perfomfts 
the  contract,  as  when  he  contracts  with  another  to  paint  a 
picture,  or  write  a  book,  nr  furnish  articles  of  a  particular 
kind,  or  when  he  relies  upon  the  character  or  qualities  of  an 
individual,  or  has  *  *  *  reasons  why  he  does  not  wish 
to  deal  with  a  particular  party.  "^^ 

Where  the  third  party  has  accepted  part  performance  bj' 
an  agent  of  a  contract  made  for  a  named  principal  with 

'SRayner  v,  Grote,  15  Mees.  t  W.  36B;  Schmalts  v.  Averr,  16  Q. 
B.  656. 

'»  Rajner  v.  Qrote,  IS  Mees.  ft  W.  359, 

■oBonlton  v.  Jones,  2  Hurl.  A  N.  661;  SclimalliiK  v.  Totnllnson, 
6  Tauat  147;  Boston  Ice  Co.  r.  Potter,  128  Mass.  Z8,  25  Am.  Rap.  9. 

«i  Boston  Ice  Co.  v.  Potter,  123  Mass.  2S,  25  Am.  Rep.  9. 
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knowledge  that  the  agent  is  the  real  principal,  he  ma;  be  held 
liable  for  not  accepting  perforroaDce  of  the  residue  by  the 
agent**  Thus,  where  the  plaintiff  made  a  written  contract 
for  the  sale  of  goods,  in  which  he  described  himself  as  the 
agent  of  A,  and  the  buyer  accepted  and  paid  the  price  of  a 
portion  of  the  goods,  with  notice  that  the  plaintiff  w^  himself 
the  real  principal  in  the  transaction,  the  plaintiff  could  sue  in 
his  own  name  for  the  nonacceptance  and  nonpayment  for  the 
residue  of  the  goods.*' 

2.  For  an  imnamed  principal. — Where,  however,  the  con- 
tract is  entered  into  for  an  unknown  or  unnamed  principal, 
and  it  is  still  executory,  it  is  clear  that  the  third  person  can- 
not be  held  to  have  contracted  on  the  credit  of  such  principal, 
whom  he  did  not  know.  It  is  not  reasonable  to  suppose  that 
he  contracted  on  the  faith  and  credit  of  one  whose  name  he 
did  not  know  and  of  whom  he  knew  nothing.  As  he  must  be 
liable  to  some  one  in  such  case,  it  is  no  harder  on  him  to  be 
liable  to  the  agent  than  to  another,  and  ae  he  must  be  deemed 
to  have  contracted  upon  the  credit  of  some  one,  that  one  must 
have  been  the  agent,  who  is  the  only  other  known  party  to 
the  contract.  Hence  it  is  the  rule  in  such  cases  that  the 
agent  may  show  himself  to  bo  Uie  real  principal  and  as  such 
may  compel  performance  of  the  contract  by  the  other  party.** 
It  may  be  that  the  third  person  would  have  refused  to  enter 
into  the  contract,  had  he  known  that  the  agent  was  the  prin- 
cipal, and  he  may  have  relied  on  the  terms  of  the  contract 
indicating  that  he  was  acting  as  agent  only,  being  willing 
to  accept  of  anyone  else,  be  he  who  he  mii^t,  as  principal,  yet 
aa  he  does  not  know  the  unnamed  principal  he  is  not  preju- 
diced by  being  held  liable  to  the  agent  as  principal.  Thus 
where  an  agent  carrying  on  a  business  under  the  name  of 
Schmaltz  &  Co.  executed  a  charter  party  between  the  de- 
fendant "and  G-.  Schmaltz  &  Co.  (agents  of  the  freighter)," 
and  at  the  end  of  the  charter  party  was  a  memorandum: 
"This  charter  being  concluded  on  behalf  of  another  party, 

■1  Ranter  v.  Orote,  16  Moe».  ft  W.  359;  Whiting  t.  Crawford,  93 
Hd.  8S0. 
■■  Rayner  t.  Orote,  15  Meea.  ft  W.  369. 
■«  Schmalts  v.  Averr,  16  «.  B.  65G. 
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it  IB  agreed  that  all  responsibility  on  the  part  of  G-.  Schmaltz 
St  Co.  ahall  cease  as  soon  as  the  cargo  is  shipped,"  it  was 
held  that  the  agent  could  compel  the  defendant  to  perform 
his  part  of  the  contract*"  It  has  been  held,  however,  that 
if  the  contract  is  one  within  the  statute  of  frauds,  and  is 
made  for  an  imnamed  principal  and  the  third  party  did  not 
know  that  the  agent  was  in  fact  the  principal,  the  writing 
in  auch  form  is  not  such  a  memorandum,  within  the  meaning 
of  the  statute,  as  will  enable  the  agent  to  sue  thereon  in  his 
own  nama*' 

■D  Sclimaltz  V.  AveiT,  Ifi  Q.  B.  666-  Ab  was  satd  In  this  case:  "Ths 
namea  of  the  Bupposed  frelghterB  not  being  Inserted,  do  Induce- 
ment to  enter  Into  the  contract  from  the  Buppased  solvency  of  the 
freighters  can  be  Bunnlaed.  Any  one  who  could  prove  himself  to 
bare  been  the  real  freighter  and  principal,  whether  solvent  or  not. 
might  most  unquestionably  have  sued  on  this  charter  party.  The 
defendant  cannot  have  been  In  any  way  prejudiced  In  respect  to 
any  supposed  reliance  on  the  solvency  of  the  freighter,  atnce  the 
freighter  Is  admitted  !o  have  been  unknown  to  him,  and  he  did  not 
think  It  necessary  to  Inquire  who  he  was.  It  Is  Indeed  poBSlble 
that  he  may  have  been  contented  to  take  any  freighter  and  principal 
provided  It  was  not  the  present  plaintiff,  and  may  have  relied  on 
the  terms  of  the  charter  party  indicating  that  the  plaintiff  was  an 
agent  only,  being  willing  to  accept  of  any  one  else,  be  he  who  he 
might,  aa  principal.  After  all,  therefore,  the  question  Is  redoced 
to  this:  Whether  we  are  to  assume  that  the  defendant  did  so  rely 
on  the  character  of  the  plaintiff  aa  agent  only,  and  would  not  have 
contracted  with  him  as  principal  if  he  had  hnowo  him  ao  to  be, 
and  are  to  lay  it  down  as  a  broad  rule  that  a  peraon  contracting 
aa  agent  for  an  unknown  and  unnamed  principal  Is  precluded 
from  saying,  I  am  myself  that  principal.  Donbtlesa  his  aaylog  so 
does  in  some  measure  contradict  the  written  contract;  •  •  • 
yet  the  defendant  does  not  appear  to  be  prejudiced;  for,  as  be  was 
regardless  who  the  real  freighter  was.  It  should  seem  that  he  trusted 
for  his  freight  to  his  Hen  on  the  cargo.  But  there  Is  no  contradic- 
tion of  the  charter  party  if  the  plaintiff  can  be  considered  as  fllllnK 
two  characters,  namely  those  of  agent  and  principal.  A  man  can- 
not in  strict  propriety  of  speech  he  said  to  be  agent  to  himself.  Tet, 
in  a  contract  of  thia  description,  we  see  no  absurdity  in  saylns 
that  he  might  fill  both  characters;  that  he  might  contract  as  agent 
(or  the  freighter,  whoever  that  freighter  might  turn  out  to  be,  and 
might  still  adopt  that  character  of  freighter  himself  if  he  choae." 

»B  Sharman  v.  Brandt,  L.  R.  6  Q.  B.  720.  But  see  Hunter  v.  Qld- 
dings,  97  Mass.  41,  93  Am.  Dec.  64. 
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(b)  When  the  oontntot  ii  exeonted.  1.  For  ft  uuncd  prin- 
dpal. — ^Wbere  an  agent  enters  into  a  contract  for  a  named 
principal  and  the  contract  has  been  performed  by  himself 
ae  principal,  whether  or  not  the  agent  may  show  himself  to 
be  the  principal  and  sue  thereon  ae  such  depends  npon  the 
fact  whether  the  third  party  knew  that  he  waa  in  fact  the 
principal,  or  expressly  or  impliedly  consents  to  performance 
of  the  contract  by  him.  If  the  contract  is  one  that  involves 
personal  qualifications  or  considerations  on  the  part  of  th« 
supposed  principal,  and  the  contract  has  been  performed 
by  the  agent  as  principal  with  the  consent,  express  or  implied, 
of  the  other  contracting  party,  the  agent  may  sue  to  enforce 
performance  to  himself  on  the  part  of  the  third  party; 
though  it  would  be  otherwise  if  such  performance  by  the 
agent  was  without  the  third  party's  express  or  implied  con- 
sent.^' A  person  who  has  exhibited  himself  as  agent  for 
another  whom  he  names,  cannot  at  once  throw  off  that  char- 
acter and  put  himself  forward  as  principal  without  any  com- 
munication or  notice  to  the  other  party.** 

And  this  rule  would  also  seem  to  apply  to  contracts  which 
do  uot  involve  personal  qualifications  or  considerations,  if  the 
other  party  has  notice  of  the  true  state  of  facts  before  suit  is 
brought  by  the  agent,  or  if  he  expressly  or  impliedly  consents 
to  performance  by  the  agent  of  his  part  of  the  contract,*'  As 
has  been  said :  "When  a  party  has  entered  into  a  contract 
under  the  assumed  character  of  an  agent,  either  concealing  or 
falsely  representing  the  name  of  the  principal,  when  in  fact 
he  was  himself  the  principal,  and  party  for  whose  benefit  he 
had,  under  the  assumed  character  of  agent,  made  the  contract, 
it  has  been  holden  he  cannot  maintain  an  action  upon  such 
contract  as  principal  without  having  first  given  to  the  other 
party  notice  of  his  real  character,  upon  the  ground  that  the 
plaintiff  had  misled  the  defendant  by  assuming  a  situation 

"Blckerton  v.  Burrell,  E  Mauls  A  S.  SS3;  Schmaltz  v.  Avery,  16 
H.  B.  eSC;  Rayner  t.  Orote,  16  Mees.  t  W.  359;  Boaton  Ice  Co.  v. 
Potter,  123  Mass.  28,  2G  Am.  Rep.  9;  Orcutt  v.  Nelson,  1  Qrar 
<lfaw.)  G36;  Egglcston  v.  Boardman,  37  Mich.  14. 

■■  Btckerton  t.  Burrell,  G  Maale  t  B.  388. 

MBlckerton  v.  Burrell.  5  Haule  A  S.  383;  Poster  v.  Bmltb,  2 
Cold.  (Tenn.)  47G,  88  Am.  Dec  604. 
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which  did  not  beloog  to  him,  and  therefore  was  bound  to  an- 
deceive  the  defendant  before  bringing  the  action,"'"  Of 
oouree,  it  would  be  otherwise  if  he  had  no  knowledge  of  such 
facts,  and  does  not  expressly  or  impliedly  consent  thereto. 

2.  For  an  nnsamed  priuoipal. — But  where  the  contract  ia 
entered  into  for  an  mmamed  principal  and  it  has  been  ex* 
ecnted  by  the  agent  himself  as  principal;  he  may  show  him- 
self to  be  the  principal  and  as  such  sue  the  other  contracting 
party  to  enforce  performance  of  his  part  of  the  contract; 
whether  the  contract  is  one  involving  personal  qualifications 
or  considerations,  or  not.*^  It  cannot  be  said  that  he  has 
contracted  on  the  faith  and  credit  of  a  principal  whom  he 
did  not  know,  and  as  he  must  be  liable  to  some  one,  in  such 
cases,  it  must  be  to  the  agent,  who  is  in  fact  the  principal, 
and  who  is  the  real  party  in  interest.  And  as  the  contract 
has  been  fully  executed  on  the  assumed  agent's  part,  and  the 
other  contracting  party  has  received  the  benefit  of  the  con- 
tract, he  ia  in  no  wise  prejudiced  that  he  is  compelled  on  bia 
part  to  render  performance  to  the  agent,  as  principal.  If  it 
were  a  case  in  which  the  principal  was  known,  he  might  be 
prejudiced  by  the  fact  that  he  had  some  ofEset  or  other  de- 
fense against  such  principal ;  but  as  in  these  cases  he  does 
not  know  who  the  principal  is,  he  cannot  show  that  he  is  prej- 
udiced by  being  held  liable  to  the  agent. 

§  620.    On  contracts  nnder  seal. 

It  is  a  well  established  common-law  principle  that  only 
such  persons  may  sue  upon  a  sealed  instrument  as  are  made 
parties  thereto,  and  that  parol  evidence  is  not  admissible  to 
show  that  a  person  not  mentioned  therein  is  a  party  to  the 
contract.  Where  therefore  an  agent  enters  into  a  contract 
in  his  ovm  name  and  sealed  with  his  seal,  the  contract  is  his 
alone,  and  he  alone  can  sue  upon  it;  and  in  such  case  the 
principal  has  no  right  to  bring  an  action  thereon  in  bis  own 
name  although  he  was  disclosed  at  the  time  the  contract  was 
executed,  but  was  not  made  a  party  thereto.*'     If,  however, 

»o  Foster  v.  Smith,  2  Cold.  (Tenn.)  476.  88  Am.  Dee.  604. 
"  Schmaltc  T.  ATerjr,  16  Q.  B.  665. 

tiSchack  V.  Antbony,  1  Maule  t  S.  573;  Berkeler  v.  Hardy,  G 
Barn.  *  C.  366;   Clarke's  Lessee  v.  Courtner,  6  Pet  <U.  S.)    31»; 
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the  instroment  Ib  one  that  is  not  required  to  be  under  seal, 
and  a  seal  haa  been  attached  thereto,  it  may  be  regarded  as 
aorplnaage,  and  the  instniment  treated  aa  a  simple  contract, 
in  which  ease  the  principal  may  sue  thereon  ii  he  is  the  real 
par^  in  interest.  In  such  cases  the  same  rules  apply  as  to 
other  simple  contracts.*'  But  in  order  to  take  a  case  out 
of  the  general  rule,  where  the  contract  is  one  which  is  valid 
without  a  seal,  and  the  seal  is  therefore  of  no  account,  it 
must  appear  from  the  instrument  that  the  contract  was  really 
made  on  behalf  of  the  principal  and  that  the  principal  de- 
rived benefit  from  and  accepted  and  confirmed  it  by  acta  on 
his  part" 

ji  621.    On  qnasi  ooutraots — ^For  money  paid  by  mistake. 

Where  an  agent  has  paid  out  money  belonging  to  his  prin- 
cipal to  a  third  person  under  a  mistahe  of  fact,  or  imder  any 
circumstances  that  render  such  person  liable  to  repay  the 
same,  although  the  principal  himself  may  sue  to  recover  the 
money,"'  the  agent  also  has  that  right,  and  may  sue  in  his 
own  name  to  recover  such  money."*  And  the  same  ia  true 
where  the  agent  pays  the  money  upon  a  contract  which  is 
illegal,  but  of  which  fact  he  was  ignorant  at  the  time  he 
paid  out  the  money."^  As  the  agent  may  be  held  personally 
liable  io  the  principal  for  the  money  so  paid  out,  this  right 

Spenc«r  v.  Field.  10  Wend.  {N.  T.)  88;  Schaefer  v.  Henkel,  76  N. 
r.  378;  BrlESB  t.  PartrldKe,  64  N.  T.  367,  21  Am.  Rep.  617;  Hopkins 
T.  Hehaffr.  11  Serg.  &  R.  (Pa.)  12»;  Cocke  v.  Dickens,  4  Terg. 
(Tenn.)  29,  2B  Am.  Dec.  214. 

■*  Lancaster  t.  Knickerbocker  Ice  Co.,  153  Pa.  427.        * 

M  Schaefer  v.  Henkel,  75  N.  Y.  378. 

*■  Stevenson  t.  Mortimer,  Covp.  806. 

MStevenaoa  v.  Mortimer,  Cowp.  806;  Colonial  Bank  t.  Exchange 
Bank,  11  App.  Cae.  84;  Holt  v.  Ely.  1  EI.  &  Bl.  796. 

*T  An  Insurance  taaTlns  been  made  on  goods,  at  and  from  a  port 
In  Rnaala  to  London,  by  an  agent  residing  in  England  for  a  Russian 
subject  abroad,  vhlcb  Insurance  was  In  fact  made  after  tbe  com- 
mencement of  hoetllltles  by  Russia  agaloBt  England,  but  before 
the  knowledge  of  ft  tbere,  and  after  the  ship  bad  satled,  and 
been  selied  and  confiscated,  the  policy  was  void  in  tts  Inception, 
but  the  agent  of  the  assured  was  entitled  to  a  retnm  of  the  pro- 
mlnm  paid  under  Ignorance  of  the  fact  of  such  hostilities.  Oom  t. 
Bruce,  13  Bast,  226. 
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of  action  figainst  the  third  person  is  the  only  remedy  by 
vhich  he  can  protect  himself  in  such  casea."'  Where  an 
agent,  in  nnauthorizedly  exchanging  hia  principal's  money 
Trith  a  third  person,  receives  in  exchange  a  counterfeit  bill, 
he  may  maintain  an  action  in  his  owa  name  to  recover  back 
the  money  paid  out  by  him  for  it'® 

Where,  however,  the  third  person  has  been  guilty  of  no 
fault  or  fraud,  and  the  mistake  is  one  that  ta  committed  by 
the  agent  alone,  the  agent  cannot  recover  therefor.  Thus, 
where  an  agent  sella  property  of  his  principal  to  another,  but 
through  carelesenees  or  by  a  miatake  sella  for  less  than  he 
should  have  sold  for,  and  there  is  no  fault  on  the  part  of  the 
purchaser,  the  agent  cannot  recover  from  the  purchaser  the 
difference  between  the  price  paid  and  the  price  for  which  he 
should  have  aold,  although  he  may  have  accounted  to  hie  prin- 
cipal for  the  full  price.""  So,  where  an  agent  in  making  a 
settlement  with  another,  on  behalf  of  his  principal,  errone- 
ously included  therein  certain  matters  which  he  was  not  au- 
thorized to  include,  he  cannot,  in  the  absence  of  fraud  on  the 
part  of  the  other  party,  repudiate  the  settlement  on  the  ground 
that  his  instnictions  did  not  authorize  him  to  do  that  which  he 
voluntarily  did,  and  recover  money  which  he  claims  to  have 
paid  by  mistake.'*' 

g  822.    .A^ent  cannot  recover  bribes  offered  him. 

But  an  agent  cannot  sue  a  third  person  to  recover  money 
or  property  promised  to  him  by  way  of  a  bribe,  whether  anch 
promise  had  any  effect  upon  his  discharge  of  his  duties,  or 


§  623.    Defenses  available  to  third  person  against  i^ient. 

Where  an  agent  sues  the  third  person  in  hia  own  name, 
such  person  may  set  up  any  defense,  in  law  or  equity,  which 
he  may  have  against  the  agent,  as  the  plaintiff  in  the  suit ;"" 

MKent  V.  BomatelQ,  12  Allen  (Haas.)  342. 

wKeat  T.  Bomatelu,  12  Allen  (Mass.)  342. 

iM  Hnngerford  v.  Scott,  37  Wis.  341. 

'"  Tetter  v.  Van  Patten.  103  111.  App.  69. 

103  Harrington  v.  '^ctorla  GrsvlnE  Dock  Co.,  3  Q.  B.  DlT.  649. 

isi  Qibflon  V.  Winter,  6  Bam.  *  Adol.  86;  Leeds  v.  Marine  Ina.  Ca, 


Digitized  byGoOgIc 


$  624  ON  CONTRACTS.  1355 

or  which  he  ma;  have  against  the  principal,  if  there  is  one  in 
existence,  in  whose  interest  the  Buit  is  hrought,'"^  unless  the 
contract  was  made  upon  the  exclueire  eredit  of  the  agent,  in 
which  case  the  third  party  could  not  set  up  any  defense  which 
he  might  bare  against  the  principal.  Thus  it  has  been  held 
that  the  defendant  may  set  oS  against  the  agent's  claim  a 
debt  due  to  him  from  the  principal.**"'  So  a  settlement  with 
the  principal  is  a  good  defense  to  the  agent's  claim,^"'  unless 
the  agent  has  such  a  special  property  or  interest  in  the  sub- 
ject-matter aa  gives  him  a  superior  right  to  sue,  and  such  a 
settlement  would  he  prejudicial  to  his  claim, '"^  though  if 
the  defendant  was  led  to  believe  and  did  in  fact  believe,  from 
the  agent's  conduct  or  from  the  terms  of  the  contract,  that 
he  acquiesced  in  such  settlement,  it  could  be  set  up  as  a  de- 
fense to  his  claim,  notwithstanding  it  might  be  to  his  preju- 
dice."*^ So  the  defendant  is  entitled  to  discovery  to  the 
same  extent  as  if  the  principal  bad  brought  the  suit,  and  may 
have  a  stay  of  proceedings,  until  such  discovery.'"* 

§  8S4.    Keasnxe  of  damajtet. 

The  measure  of  damages  in  an  action  by  the  agent  upon 
the  contract,  if  die  principal  does  not  interfere  and  himself 
sue,  is  the  full  damages  to  the  same  extent  as  if  the  action 
had   been   brou^t  by  the  principal   in  his  own  name.'"' 

6  Wbeat  <U.  S.)  G6G;  Blln  j.  Sneatb,  lOS  Cal.  43;  Holden  v.  Rut 
ULod  R,  Co.,  78  Vt.  817. 

loiSmltb  V.  Lyon,  S  Camp.  465;  Atktnaon  t.  CotesvorUi,  8  Bam. 
A  C.  M7;  Leeds  t.  Marine  Ins.  Co.,  8  Wheat  (D.  8.)  566;  Bliss 
T.  Snesth.  103  Cal.  48;  Hayden  t.  Alton  Nat  Bank,  29  111.  App. 
4GS;  HnnUnston  v.  Knox,  7  Cnsh.  (Mass.)  371;  Holden  r.  Rutland 
R.  Co.,  78  VL  317. 

»» Bliss  T.  aneath,  103  Cal.  43;  Hayden  t.  Alton  Nat.  Bank,  29 
HL  App.  4GS.  Compare  Isberg  v.  Bowden,  8  Exch.  8G8;  Alsop  r. 
Calnes,  10  Johns.  (N.  T.)   3S6. 

"■Atkinson  v.  Cotesworth,  3  Bern,  k  C.  647;  Solomon  t.  Nich- 
olas, 113  III.  3G1. 

i*T  Rohlnson  t.  Rutter,  4  Bl.  ft  B1.  964. 

iMGrlce  v.  Kenrlck,  L.  R.  6  Q.  B.  340;  Atkms  t.  Amber,  2 
Hsp.  493. 

i»  Willis  T.  Baddeley  [1892]  2  Q.  B.  324. 

iM  Joseph  T.  Knox,  3  Camp.  320;  Gardiner  t.  DaTls,  2  Car.  k  P. 
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Where>  however,  the  principal  interferes  in  the  suit,  if  the 
agent  is  allowed  to  sue  at  alt,  he  can  recover  only  to  the  ex- 
tent of  the  special  property  or  interest  he  may  have  in  the 
contract  or  subject-matter.*** 

The  extent  of  a  third  person's  liability  to  an  agent  upon  a 
contract  must  of  course  depend  upon  the  terms  of  the  par^ 
ticular  contract  alone.  It  cannot  be  affected  by  outside  cii^ 
cumstances  not  pertaining  to  the  contract  relation  between  the 
agent  and  the  other  contracting  party.  Thna  it  cannot  be 
afiected  either  in  the  way  of  diminishing  or  enlarging  such 
liability,  by  an  agreement  between  the  principal  and  agent,  or 
by  any  other  circumstances  that  pertain  only  to  the  mutual 
rights  and  duties  between  the  principal  and  his  agent."' 

g  620.    Pnblic  agents. 

As  has  been  seen  heretofore,  a  public  agent  ordinarily  is 
not  personally  liable  upon  a  contract  which  he  enters  into  for 
or  on  behalf  of  the  government.'"  If,  therefore,  he  is  not 
liable  upon  such  contracts,  he  ordinarily  cannot  sue  thereon. 
Thus,  where  a  bill  of  exchange  is  indorsed  to  the  treasurer  of 
the  United  States,  suit  thereon  should  be  brought  in  the 
name  of  the  United  States,  and  not  of  the  treasurer."*  So, 
where  a  naval  officer  shipped  seamen  for  the  public  service 
on  board  a  public  ship  and  took  a  contract  from  a  surety  for 
their  rendering  themselves  on  board  at  the  proper  time,  such 
officer  conld  not  sue  on  such  contract,'^"  Of  course  if  a 
public  agent  enters  into  a  contract  personally,  and  binds 
himself  personally  on  a  contract  on  behalf  of  the  govern- 
ment, he  will  have  a  right  toi  sue  on  such  contract,  just  aa 
under  such  circumstances  he  may  be  held  personally  liable 
thereon."* 

49;  Groover  v.  Warfield,  60  Oa.  644;  United  SUtea  TeL  Co.  v. 
Qllderfllere,  29  Md.  232,  96  Am.  Dec.  519;  Errlt  t.  Bancrolt,  22 
Ohio  St  172. 

Ill  See  Mecbem,  Ag.  016. 

Ill  Evrit  V.  Bancroft,  22  Ohio  St.  172. 

1"  See  ante,  iS  E76,  E89. 

iiiDagan  t.  United  States.- 3  Wheat  (U.  S.)  172. 

w»  Balnbridge  v.  Downle,  6  Haas.  2E8. 

">  See  ante,  H  676,  689. 
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II.  IH  TtWT. 
g  626.     For  penonal  injuries. 

(a)  la  ^nenl. — A  third  person  ie  liable  to  an  agent  for 
all  perBonal  injuries  or  trespasses  committed  against  the  latter 
while  he  is  acting  in  the  course  of  his  employment,  and  for 
such  injuries  the  agent  may  maintain  an  action  in  his  own 
name,  whether  the  injury  is  caused  by  fraud,  deceit,  misrep- 
resentation, or  any  other  tortious  act.  A  third  person's  lia- 
bility to  the  principal  for  sudi  injuries  has  been  considered  in 
a  preceding  chapter.'^'  Thus,  where  an  agent  is  engaged  in 
selling  goods  on  commission,  and  a  third  person  publishes  a 
libel  in  reference  to  the  subject-matter  of  his  ageney,  by  rea- 
son of  which  the  agent  loses  some  of  his  customers,  he  may 
maintain  an  action  against  such  person  to  recover  the  dam- 
ages thereby  sustained."*  It  would  be  otherwise,  however,  if 
the  agent  was  working  upon  a  salary,  for  in  such  ease  the 
natural  loss  would  be  to  the  principal ;  though  even  in  such 
ease  it  would  seem  that  the  agent  could  sue,  if  the  salary  was 
measured  by,  or  in  some  way  based  upon,  the  amount  of  the 
agent's  sales. 

(b)  Proouriny  discharge. — So  an  agent  may  sue  a  third  per- 
son to  recover  damages  sustained  by  reason  of  such  person 
maliciously,  unlawfully,  and  unjustifiably  inducing  his  prin- 
cipal to  discharge  him,  although  the  agent  is  not  employed  for 
a  fixed  period  and  the  principal  has  the  right  to  discharge 
him  at  any  time.^**  Though  a  principal  may  have  the  legal 
right  to  terminate  the  agency  at  any  time,  and  in  doing  so 

iiT  See  ante,  i  G66. 

lis  -WelsB  T.  WWttemore,  28  Mich.  868. 

"•Bowen  t.  Hall,  8  Q.  B.  Dlv.  333;  Ghlpley  v.  Atkinson,  23  FIft. 
206,  11  Am.  St.  Rep.  367;  Perkins  v.  Pendleton,  90  Me.  166,  60  Am. 
St  Rep.  252;  Moran  v.  Dunphy,  177  Haea.  486,  83  Am.  St  Rep.  289; 
Cnrran  v.  Oolen,  153  N.  Y.  33,  67  Am.  St  Rep.  496.  The  reasoning 
upon  which  this  doctrine  seems  to  he  baaed  la  set  forth  fn  substance 
in  Bowen  v.  Hall,  6  Q.  B.  Div,  333,  as  follows:  "Wherever  a  man 
does  an  act  which  In  law  and  in  fact  Is  a  wrongful  act.  and  such 
an  act  as  ma^,  as  a  natural  and  probable  consequence  of  it,  produce 
Injury  to  another,  and  which  in  the  particular  case  does  produce 
■neb  an  injury,  an  action  on  the  case  will  lie;  tbat  if  these  conditions 
are  satlsfled,  tbe  action  does  not  the  leas  lie  because  the  natural 
and  protmble  consequence  of  the  act  complained  of  is  an  act  done  by 
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violates  no  right  of  the  agent,  yet  bo  long  as  the  principal  is 
willing  and  ready  to  continue  his  contract,  it  ia  not  a  legal 
right,  hut  ia  a  wrong  on  the  part  of  a  third  party  to  mali- 
ciously and  wantonly  procure  the  principal  to  terminate  the 
agency.^'"  An  unsuccessful  but  malicious  attempt  to  procore 
the  discharge  of  an  agent  by  a  third  person  will  not  support  an 
action  against  him  for  damages ;  an  actual  discharge  is  neces- 
sary to  support  sudi  action.^'^  If  the  agent  leaves  his  prin- 
cipal's service  voluntarily,  owing  to  the  unsucceesfal,  but 
malicious,  attempts  of  such  third  person  to  have  him  dia- 
chai^d,  he  cannot  recover  from  such  person.^"  It  is  also 
necessary,  in  order  that  the  agent  may  maintain  such  an  ac- 
tion, that  injury  has  resulted  to  him  as  the  natural  and  prob- 
able consequence  of  the  third  person's  unlawful  acts  in  jho- 
curing  his  discharge.'" 

If,  however,  the  third  person  doea  nothing  unlawful  hut 
acts  wholly  within  bis  legal  rights  in  procuring  the  agent's 
discharge,  the  latter  has  no  right  of  action  against  him,  thou^ 

a  third  person,  or  becaiue  Bucb  act  bo  done  by  a  tbird  person  ia 
a  breach  of  duty  or  contract  b7  him,  or  an  act  Illegal  on  bla  part, 
or  an  act  otherwise  Imposing  an  actionable  llBblIlt7  on  blm;  that 
though  It  has  been  said  the  law  ImpUec  that  the  act  of  the  third 
party,  being  one  vhlch  he  has  tree  will  and  power  to  do  or  not  to 
do,  is  his  own  willful  act,  and  therefore  1b  not  the  natural  or  prob- 
able reault  of  the  defendant's  act,  and  though  this  mar  be  so  In 
many  cases,  yet  If  the  law  were  so  to  Imply  In  eyery  case,  It  would 
be  an  Implication  contrary  to  manifest  truth  and  fact;  that  though 
It  has  been  eaid  that  If  the  act  of  the  third  person  la  a  breach  ot 
duty  or  contract,  or  le  an  act  which  it  Is  lllegKl  for  him  to  do,  the 
law  will  not  recognize  that  It  Is  a  natural  or  probable  conseqaence 
of  the  defendant's  act;  yet  If  this  were  so  held  in  all  caaea,  the  law 
would  In  Bome  InBtances,  refuse  to  recognise  what  manifestly  la  tme 
in  fact;  •  •  •  that  merely  to  persuade  a  person  to  break  bis 
contract  may  not  be  wrongful  tn  law  or  fact,  atlll.  If  the  perauaalon 
be  used  for  the  Indirect  purpose  of  injuring  the  plaintiff  or  bene- 
fltlng  the  defendant  at  the  expense  of  the  plaintiff,  it  Is  a  mallclona 
act  which  in  law  and  In  fact  la  a  wrongful  act,  and  therefore  an 
objectionable  Injury  If  Injury  isauea  from  It. " 

iioChlpley  V.  Atklnaon,  23  Fla.  iOS,  11  Am.  SL  Rep.  367;  Moran 
v.  Dunphy,  171  Mese.  4SE,  8S  Am.  BL  Rep.  289. 

iti  Chipley  v.  Athlnson,  SS  Fla.  206.  11  Am.  St.  Rep.  8S7. 

in  Chipley  T.  Atkinson,  23  Fla.  SOS,  11  Am.  St  Rep.  867. 

m  Chipley  v.  Atkinson,  23  Fla.  20S,  11  Am.  St.  Rep.  367. 
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Eucb  person  acted  with  a  malicious  motive.^^*  The  fact  that 
a  third  person  withholds  a  gratuity  from  or  breaks  his  con- 
tract with  the  principal,  hecause  the  latter  retains  the  agent 
in  his  service  or  with  an  interest  in  his  business,  does  not 
Rmount  to  a  procurement  of  the  agent's  discharge  and  does 
not  give  the  latter  a  rij^t  of  action  against  the  third  per- 
son.^^'  But  each  facts  maj  he  used  as  proof  to  show  the 
malicious  attempt  of  the  third  person  to  persuade  the  prin- 
cipal to  discharge  him.^'^ 

(o)  Same — ^Damages. — In  determining  damages  in  such 
cases,  speculative  profits  or  probable  damages  resulting  to  the 
agent  frcmi  a  proposed  partnership  with  the  principal  is  en- 
tirely too  uncertain  to  be  estimated  as  an  element  of  actual 
or  compensatory  damages  sustained  by  the  agent.  Where, 
however,  the  third  party  knew  or  believed,  or  had  reason  to 
believe^  tiiat  the  principal  had  promised  or  did  actually  intend 
to  admit  the  agent  into  partnership,  the  fact  of  such  knowl- 
edge or  belief  may  be  consid^«d  by  the  jury  in  passing  upon 
the  motive  of  the  third  party  and  in  fixing  exemplary  dam- 
ages."' 

§  627.    For  injories  to  prinoipal'R  property. 

Ordinarily  the  right  to  sue  for  injuries  to  the  principal's 
property  would  be  in  the  principal,  as  he  is  the  one  who 
has  suffered  a  loss  by  reason  of  such  injuries.  But  where 
an  agent  has  the  immediate  possession,  or  right  to  the  imme- 
diate possession,  of  his  principal's  property  in  the  course  of 
his  agency,  and  has  a  special  or  general  interest  or  property 
therein,  he  may  maintain  an  action  in  his  own  name  against 
anyone  who  unlawfully  cxmverts  or  injures  such  property  ;*" 

ii«Chlpte7  V.  AtlElnsoD,  23  Fla.  206,  11  Am.  St  Rep.  367;  Rar- 
croft  T.  Tayntor,  68  Tt.  219,  64  Am.  St  Rep.  882. 

lu  Chlpley  T.  AtklDBon,  23  Fla.  206, 11  Am.  St.  Rep.  367.  A  Uireat 
by  a  ttalrd  person.  In  the  exercise  of  a  lawful  ligbt  to  break  his 
contract  with  a  principal  If  the  latter  does  not  dlscbarge  his  agent. 
not  engaged  for  any  definite  time,  does  not  give  the  agent  a  right  of 
action  for  damages  against  the  party  making  the  threat,  although 
bis  motive  In  procuring  the  discharge  may  have  been  laeplred  by 
mallca    Raycroft  v.  Tayntor,  GS  Tt  219,  54  Am.  SL  Rep.  8S2. 

i*s  Chlpley  V.  Atkinson,  23  Fla.  206,  11  Am.  St  Rep.  367. 

Ill  CblpI^  V.  Atkinson,  23  Fla.  206,  11  Am.  St  Rep.  367. 

i»  WUIlana  v.  MUUngtOD,  1  H.  Bl.  SI;  Burton  v.  Hughes,  2  Blng. 
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but  to  enable  an  agent  to  maintain  an  action  of  trover  by 
virtue  of  8  special  property  in  the  thing  taken,  he  must  have 
an  absolute  vested  interest  in  it,*'*  And  this  rule  is  tme 
even  against  the  true  owner  of  such  property  to  the  extent 
that  the  agent  has  a  special  property  or  interest  therein.**' 
Suit  for  the  convereion  of  goods  in  the  possession  of  an  agent 
may  be  brought  either  by  him  alone  or  jointly  with  his 
principal*'*  In  an  action  of  trover,  by  an  agent,  against  » 
third  person,  the  latter  cannot  show  title  in  a  third  person, 
either  to  defeat  the  action  or  in  mitigation  of  damages,  with- 
out showing  some  claim,  title,  or  interest  in  himself  derived 
from  such  person,"' 

Thus,  where  the  plaintiff  entered  into  an  agreement  with 
the  D.  &  H.  Canal  Company  whereby  he  agreed  to  take 
charge  of  and  navigate  a  boat  during  the  season,  and  he  was 
to  reserve  $8  on  each  trip  towards  payment  of  the  boat, 
and  when  he  had  reserved  $225  he  was  to  have  title  to  the 
boat,  and  under  this  contract  he  had  reserved  $136  towards 
such  purchase,  he  had  such  an  interest  in  the  boat  as  would 
enable  him  to  maintain  an  action  of  trover  against  a  tax  col- 
lector who  levied  upon  and  sold  the  boat  as  the  property  of 
the  Tf.  &  H.  Canal  Company.*'"  But  one  suing  in  his  own 
name  for  the  burning  of  grass  upon  land  of  which  he  has 
possession  only  as  agent  cannot  recover,  where  it  does  not 
appear  that  he  had  in  himself  any  right  to  the  grass.'**  So 
agents,  who  have  made  advances  for  prior  charges  on  goods 
consigned  to  them  to  be  transported  and  delivered  to  the 
ultimate  consignees  or  owners,  have  such  an  interest  in  the 
goods  as  entitles  them  to  maintain  an  action  to  recover  the 

173;  Berer  v.  BuBb,  60  Ala.  19;  Robinson  v.  Webb,  11  Bush  <Ky.) 
464;  Little  v.  FoHsett.  84  Me.  G45.  G6  Am.  Dec.  671;  Harker  v.  De- 
ment, 9  Gill  (Md.)  7,  62  Am.  Dec.  670;  I^lng  v.  Nelson,  41  Hlnn. 
G21;  Tuthill  t.  Wheeler,  6  Barb,  (N.  T.)  362;  Trlplett  v.  Morris,  18 
Tex.  Civ.  App.  50;  Taylor  v.  Hayes.  68  Vt  476. 

Ill  Tuthill  V.  Wheeler,  6  Barb.  (N.  T.)  362. 

ISO  White  V.  Webb,  16  Conn.  302;  Little  v.  Foaeett.  34  Me.  d4G.  56 
Am.  Dec.  671. 

131  Trtplett  v.  Morris.  18  Tex.  Civ.  App.  GO. 

"2  Harker  v.  Dement,  9  Gill  (Md.)  7,  62  Am,  Dec.  670;  Duncan  v. 
Ppear,  11  Wend.  (N.  T.)  54. 

"» Tuthill  V.  Wheeler.  6  Barb.  (N.  T.)  802. 

i3«  Galveston,  H.  *  S.  A.  R.  Co.  v.  Stockton.  16  Tex.  Civ.  App.  14G. 
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poBsesaioQ  thereof  against  a  third  peraon  to  -whom  thej  have 
been  wrongfully  delivered  by  the  carrier."" 

Keuore  of  damages.    The  measure  of  damages  aa 

against  a  third  person  where  an  agent  sues  for  injnriea  to 
the  principal's  property,  is  the  foil  measure  of  damages  to 
the  property,  to  the  full  valne  of  the  property,  if  it  haa  been 
converted  and  he  had  poeaesaion,  or  right  to  the  immediate 
possession,  of  the  property.^'"  But  as  against  his  principal, 
or  one  claiming  under  him,  he  can  recover  only  to  the  extent 
of  his  special  interest  or  property  in  the  goods.*'''  Where 
he  recovers  the  full  measure  of  damages  against  a  third  per- 
son,  he  holds  them  in  his  own  right  to  the  extent  of  his  inter- 
est in  the  property,  and  the  balance  in  trust  for  the  owner."* 
In  a  suit  by  an  agent  for  the  conversion  of  goods  which  he 
had  received  in  settlement  of  the  claims  of  several  creditors, 
he  can  only  recover  an  amount  proportionate  to  the  amount 
due  such  creditors  as  he  was  actually  authorized  to  repre- 
sent'" 

luFltzhugti  V.  Wlman,  9  N.  T.  660.  An  agent  burUg  bonds  In 
Us  own  Dame  for  anotber  may  maintain  an  action  In  tala  own  name 
lor  tbe  recovery  ot  the  poaaesslon  of  them.  Douglas  v.  Wolf,  6  Kan. 
M.  See  Ward  v.  Ryba,  68  Kan.  741,  boldlng  tbat  an  agent  wba 
takes  In  his  own  name  a  bill  of  sale  of  personal  property  In  pay- 
ment of  a  debt  dne  to  hfs  principal,  and  who  upon  taking  poaaee- 
ilon  of  tbe  property  for  bis  principal  Is  dlspoBBesaed  of  It  by  third 
parties,  cannot  maintain  replevin  In  hie  own  name  for  Its  repoa- 
■esslon  under  a  general  allegation  of  ownership  In  himself,  without 
■latlng  the  facta  In  relation  to  his  special  Interest  and  right  of  poa- 
session. 

i»TreadwelI  t.  Davis,  34  Cal.  601.  94  Am.  Dec.  770;  Schley  v. 
Lyon.  6  Oa.  630;  Uttle  v.  Fouett,  34  Me.  646,  66  Am.  Dec.  671; 
Harkerv.  Dement.  9  Olll  (Hd.)  7,  62  Am.  Dea  670;  Finn  v.  Western 
R.  Co.,  112  Maae.  624,  17  Am.  Rep.  128;  Pomeroy  v.  Smith,  17  Pick. 
(Mass.)  8S;  Cullen  v.  O'Hara,  4  Ulch.  132;  Mechanics'  A  Traders' 
Bank  V.  Farmera'  ft  Mechanics'  Nat.  Bank,  60  N.  Y.  40;  Lyle  v.  Bar- 
ker, 6  Bin.  <Pa.)  467. 

"'Roberts  v.  Wyatt,  2  Taunt.  268;  Treadwell  v.  Davis,  34  Cal.  601, 
84  Am,  Dec.  770;  White  v.  Webb,  15  Conn.  806;  Schlay  v.  Lyon,  6 
Oa.  G30;  Little  t.  Fossett,  34  Me.  646,  56  Am.  Dec.  671;  Bark  v. 
Webb.  32  Mich.  173;  Davidson  v.  Qunaolly,  1  Mich.  388;  IngersoU 
V.  Van  Bokkelln,  7  Cow.  (N.  T.)  670. 

"•White  V.  Webb,  16  Conn.  306;  Lyle  v.  Barker,  6  Bin.  (Pa.)  467. 

>»  Triplett  V.  Morris,  18  Tex.  Civ.  App.  60. 
C.  ft  S.— 86. 


Digitized  byGoOgIc 


BOOK  IV. 

SPECIAL  CLASSES  OF  AGENTS. 

CHAPTES  ZIZ. 

ATTORNBT  AND  CLIENT. 
i  6iS.    Scope  of  chapter. 
I.  The  Rcutioh. 

g  628.    Nature. 

630.  Formation. 

631.  Employment  of  attorney  by  an  agent 

632.  Scope  of  retainer. 

633.  Notice  to  attorney  as  notice  to  client. 

II.  Afpearajicb  by  ah  Attorney. 

g  634.    PresnmptlTely  authorised. 
63B.    Presumption  ts  not  conclaelve. 

636.  When  and  by  whom  thla  presumption  may  be 

rebutted. 

637.  What  oTldence  required  to  rebut. 

638.  Hov  relief  obtained. 

639.  Sufflclenoy  of  proof  of  autborlty  to  appear. 

III.  Ihfuid  Fowxbs  or  An  Attobitbt. 

i  640.    General  powers  over  a  case. 

641.  Client's  control  over  action. 

642.  What   powers  Included   In  attorney's    Implied 

powers — In  general. 

643.  To  make  stipulations. 

644.  To  make  admissions  or  repreeentations. 

645.  To  confess  Judgment 

646.  Attorney's  power  to  compromise. 

647.  Attorney's  power  to  execute  bonds. 

648.  Attorney's    power    to   receive    payment    of   a 

claim  placed  In  his  hands  for  collection. 

649.  What  he  may  receive  in  payment 

(1362) 
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6G0.    Attorney' B   power   over   or   after   Judgment. 
651.    Attorney's  poww  to  delegate  antborlt7- 

IT.  ATTOBKET'a  Dnrns  and  LiUbiutirs  to  His  Clikht. 
S  6G2.     In  general. 
6G3.    Duty  to  dlBcIoee  advene  Intereeto. 
6S4.    Duty  as  to  purchaalng  adverae  Intareata. 
66E.    Duty  and  liability  as  to  Bklll  and  diligence— 

General  rule. 
6&6.    Wbat  consUtutea  negligence  by  an  attorney. 
657.    Preeumptlon  in  favor  of  attorney. 
868.    Negligence  in  examining  titles. 
669.    Negligence  In  collecting. 
659^.  Negligence  In  preparing  contracts. 

660.  Negligence     In     inatltutlDg     and     conducting 

661.  Negligence  after  verdict  or  ludgment 

665.  Negligence  of  partners,  snbattomeys,  etc 

663.  Negligence  of  persons  not  admitted  as  attor- 

neys. 

664.  Measure  of  damages. 

666.  Liability  where  attorney  acts  gratuitously. 

666.  Liability  where  attorney   exceeds  his  author- 

ity. 

667.  Liability  for  money  collected. 

668.  -  Liability  for  Interest 

669.  Relation  of  attorney  and  client  must  exist 

670.  Defenses  available  to  the  attorney. 

V.  Dmtunaa  vKTwmn  Airoainer  and  His  Cuent. 

i  671.  In  general. 

672.  Not  necessarily  Invalid. 

673.  Burden  of  proof   is  on  attorney. 

674.  Contracts  between  attorney  and  client 

675.  AsBlgnments  to  attorney. 

676.  Oifts  from  client  to  attorney. 

677.  Purchases  by  attorney  from  client. 

678.  Relation  must  exist. 

VI.  AinwtiBT's  Ddtt  and  Liabojtt  to  Thibd  Pkssods. 

I  679.  In  general — For  breach  of  duty  to  client 

680.  Where  attorney  contracts  personally. 

681.  Uabillty  tor  fees. 

682.  Liability   in   tort — tn   general. 

683.  Where  attorney  acts  In  good  faith. 
eS4.  Liability  of  attorney  for  trespeea. 
686.  Liability  for  false  imprisonment. 
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S  686.    Liability  for  tnallclous  prosecution. 

687.  Liability  for  money  Improperly  collected. 

688.  Liability  tor  mlscondoct  or  ne^genoe. 

VII.  CUZHT'a    T.TARTT.TTT   TO  ATTOKITBr. 

t  689.  For  reimbursement  and  Indemnity. 

690.  For  compensation — In  general. 

691.  Requisites  of  attorney's  rlRbt  to  compensation. 

692.  Wbat  attorneys  may  recover  compensation — In 

general. 
683.    Attorneys  for  Infants,  married  women,  etc 
694.    Attorneya  for  estates  of  decedents. 
696.    Attorneys  appointed  by  tbe  court. 

696.  Where  compensatloti  IB  agreed  upon — In  gen- 

697.  Ckintract  tor  compensation  during  employment 

698.  Contracts  for  contingent  fees. 

S99.    Wbat  contracts  for  contingent  fees  are  cbam- 
pertous  and  void. 

700.  Bflect   of   contract    for   contingent    fees  on  a 

settlement  by  the  client. 

701.  Effect  of  settlement  on  attorney's  rlgtit  to  con- 

tingent fees. 

702.  Liability  of  client  for  extra  compensation. 

703.  Liability  of  client  for  serrlces  on  an  Implied 

contract — In  general. 

704.  What  services  may  be  charged  for. 

70E.    How  the  value  of  such  services  is  determined. 

706.  Matters  to  be  considered. 

707.  Right  of  attorney  to  claim  more  than  originally 

demanded. 

708.  Defenses  of  client  to  action  for  compensation. 

709.  Bttect  of  premature  termination  of  employment 

on  attorney's  right  to  compensation — In  gen- 
eral. 

710.  Where  ended  by  client's  own  act. 

711.  Where  ended  by  attorney's  own  act 

712.  Where  ended  by  operation  of  law. 

713.  Liability  of  client  for  retaining  fees. 

714.  Liability  of  client  for  fees  of  associate  counsel 
716.    Llablll^  of  client  for  Intereit 

Till.  ATnmnr's  Lieu. 

{  716.  Clasaes. 
A.  Oeneral  or  Aetainittf  lAen. 

E  717.    DeflnitloD  and  nature. 
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Till.  ATTcairai'a  Lien. — Cont'd. 

j  718.    Depends  npcm  poBSeBBlon. 

719.  AsBlsnabllity. 

720.  Fees  and  chargM  oorered  by  thl«  lien. 

781.  Property  attached  b7  this  lien— In  B«neraL 

722.  Attorney's  eeneral  lien  upon  money  collected. 

723.  Attorney's  general  Iten  where  client  Is  an  ex- 

724.  Property   not   attached    by   attorney's   general 

Hen. 
726.    Priority  of  attorney's  general  Uen. 

726.  Hov  this  Hen  Is  enforced. 

727.  How  waived  or  lost. 

B.  Special  or  Ohargine  Uen. 

i  728.  Dollnition  and  nature. 

729.  r«M  and  chargea  covered. 

730.  What  attorney  may  claim  this  Ilan. 
7S1.  When  this  Uen  attaches. 

782.  Effect  of  settlement  by  client 

783.  To  what  this  lien  attaches. 

7M.  Superiority  of  attorney's  special  Hen. 

78E.  Notice  of  special  Uen. 

7S6.  Haw  this  Uen  Is  enforced. 

737.  By  what  law  governed. 

738.  How  this  Hen  Is  waived  or  lost 

IX.  TmoirATioM  or  the  Relation. 
I  739.     In  general. 

740.  By  act  of  parties. 

741.  Right  of  attorney  to  withdraw. 

742.  Right  of  client  to  change  sttonteya 
748.    Termination  by  operation  of  law. 

§  828.    B«ope  of  chapter. 

It  is  impossible  in  a  work  of  this  nature  to  enter  into  an 
extensive  examination  and  treatment  of  the  subject  of  attor- 
neys at  law.  To  treat  of  their  relations  to  the  state  or  to  the 
courts  would  be  foreign  to  the  scope  of  this  work.  There- 
fore, throughout  this  chapter,  it  will  be  the  author's  purpose 
to  consider  them  as  private  agents,  and  to  treat  only  of  bo 
much  of  their  relation  to  their  clients  or  their  client's  busi- 
ness as  comes  within  the  subject  of  agency.  For  this  pur- 
pose it  will  be  assumed  that  the  reader  is  familiar  with  the 
definition  of  an  attorney;  of  the  rules  as  to  who  may  be 
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attorneys;  of  the  rules  governing  their  admission  to  practice; 
of  their  relation  to  the  state  or  to  the  court;  and  that  they 
have  be^i  properly  admitted  and  licensed  to  practice.  So 
that  the  scope  of  this  chapter  will  be  to  give  some  of  the 
general  rules  of  agency  that  govern  an  attorney's  relation  to 
his  client  or  his  client's  business. 

I.  The  Reiatioh. 
g  QS9.    NatuR. 

The  relation  existing  between  an  attorney  and  his  client 
is  that  of  principal  and  agent,  and  generally  is  governed  hy 
the  same  rules  as  those  applicable  to  other  agencies.  In 
the  treatment  of  the  subject  of  agency  we  have  seen  many 
of  the  applications  of  the  rules  of  agency  to  the  relation  of 
attorney  and  client,  but  this  subject  is  one  of  such  impor- 
tance and  has  so  many  special  features,  different  from  other 
agencies,  that  it  is  deemed  best  to  give  to  it  a  more  extensive 
consideration,  in  reference  to  the  application  of  the  rules 
of  agency.  Although  it  may  be  stated  generally  that  all 
the  rules  applicable  to  the  relation  of  principal  and  agent  also 
apply  to  the  relation  of  attorney  and  client,  yet  there  are 
some  special  features  in  the  latter  relation  that  make  neeea- 
sary  a  qualification  of  some  of  the  general  rulea  of  agency. 
It  will  be  seen  hereafter,  that  although  an  attorney  is  in  fact 
the  agent  of  his  client,  yet  his  powers  are  in  many  reepecta 
much  broader  than  those  of  an  ordinary  agent.  An  ordinary 
agent  must  pursue  his  authority  according  to  the  instructions 
of  his  principal,  but  we  will  see  hereafter  that  there  are  some 
acts  within  an  attorney's  powers  that  even  the  client  cannot 
control,  save  by  taking  away  the  attorney's  authority  en- 
tirely. An  attorney  is  more  than  a  mere  ag^it  "He  is 
also  an  officer  of  the  court,  and  within  his  sphere  and  in  the 
line  of  his  special  powers  he  is  as  independent  as  the  judge 
of  the  court,  and  has  not  only  his  duties  and  obligations  to 
the  court  and  to  his  client,  but  he  has  rights  and  powers 
entirely  different  from  and  superior  to  an  ordinary  agent. 
An  agent  receives  his  orders  from  and  is  directed  absolutely 
and  wholly  by  his  principal,  in  the  management  of  his  busi- 
ness. On  the  other  hand,  the  business  of  the  client  which 
is  submitted  to  his  attorney  is  managed  entirely  by  the 
attorney,  and  the  client  is  advised  and  directed  by  him.     As 
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to  the  business  committed  to  his  care,  the  attorney  is  the  sole 
manager  and  director.  Hence  his  reaponaibilities  are  much 
greater  than  those  of  an  ordinary  agent.  His  reputation 
and  his  abilities  are  at  stake  to  some  extent  in  every  case  he 
undertakee,*" 

§  630.    Fonnation. 

(a)  In  seneral.— The  relation  of  attorney  and  client  exists 
only  from  the  time  the  attorney  has  been  employed  by  the 
client ;  or  in  other  words,  only  from  the  time  a  contract  of 
employment,  or  retainer,  has  been  consummated.  As  far  as 
the  court  is  concerned,  the  license  granted  to  an  attorney  by 
the  court  is  all  that  is  necessary.  But  in  order  tKat  he  may 
represent  his  client  in  l^al  proceedings  of  any  kind,  whether 
in  the  prosecution  of  a  suit,  the  collection  of  a  claim,  the 
preparation  of  an  abstract  of  title,  or  any  other  legal  cause,  he 
must  have  authority  from  his  client  to  do  so.  As  he  is  the 
client's  agent,  and  acts  only  by  his  will,  he  cannot  act  for 
him,  if  the  client  has  never  so  -willed.  Therefore,  before  the 
reiiition  of  attorney  and  client  can  exist,  there  must  always 
be  a  contract,  express  or  implied,  by  which  the  attorney  is 
retained  to  act  for  the  client  in  some  legal  transaction,^  as 
advice  in  a  matter  or  the  prosecution  of  a  suit  or  other  legal 
proceeding. 

(b)  Bctaiser. — This  employment  of  an  attorney  is  called  a 
retainer,  though  the  word  "retainer"  is  also  often  used  to 
denote  the  fee  that  is  paid  to  an  attorney  to  bind  hia  em- 
ployment. But  a  retainer,  properly  speaking,  is  the  act  of  the 
client  in  employing  his  attorney,  which  prevents  the  latter 
from  acting  for  the  client's  adversary,*     It  has  been  held 

1  CnrUs  r.  Rlcbarde  (Idaho)  40  Pac.  57. 

lOsboni  T.  United  States  Bank,  9  Wheat.  (U.  S.)  g2S;  MllllEan  t. 
Ala.  Fertilizer  Co..  S9  Ala.  822;  Perkins  t.  West  Coast  Lumber  Co., 
129  Cal.  427;  Hefteman  v.  Burt,  7  Iowa.  320.  71  Am.  Dec.  44S;  Mc 
Alexanderv.  Wright,  3  T.  B.  Mob.  (Ky.)  189,  16  Am.  Dec.  93;  Wheel- 
er V.  Harrison,  94  Hd.  147;  Ryui  v.  Loog.  S6  Minn.  394;  McCreary 
T.  Hoopes,  26  Hiaa.  428;  Allen  v.  Stone,  10  Barb.  (N.  Y.)  547;  Roy 
T.  Harley,  1  Duer  (N.  Y.)  637;  Hoover  v.  Oreenbaum,  61  N.  Y.  80G; 
IBz  parte  L^nch,  2G  8.  C.  200;  Marrow  v.  Brlnkley,  8G  Va.  66. 

*  Union  Surety  A  O.  Co.  v.  Tenney,  200  111.  349. 
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that  it  requires  a  retainer  or  fee  paid  to  constitute  tbe  rela- 
tion of  attorney  and  client;*  but  though  the  payment  of  a 
fee  is  the  most  usual  and  wei^ty  item  of  evidence  to  estab- 
lish the  relationship,  it  is  by  no  means  indispensable.  The 
essential  feature  of  the  professional  relation  is  the  fact  of  em- 
ployment to  do  something  in  the  client's  behalf.  There 
must  be  an  agreement,  express  or  implied,  for  compensation, 
but  -whether  payment  is  made  in  part  or  in  whole  by  retainer 
in  advance  is  immaterial.  Kor  is  it  even  indispensable 
that  the  compensation  should  be  assumed  by  the  client 
Ordinarily,  it  is  so  from  the  nature  of  the  employment  which 
in  the  majority  of  cases  involves  the  guarding  or  enforcement 
of  the  client's  interests  against  adverse  ones,  and  is  therefore 
exclusive.  But  even  adverse  interests,  if  to  be  amicably 
adjusted,  may  be  represented  by  the  same  counsel,  though 
the  cases  in  which  this  can  be  done  are  exceptional  and  never 
entirely  free  from  danger  of  conflicting  duties." 

Thus  an  attorney,  as  between  himself  and  his  client,  has 
no  power  to  appear  and  act  for  the  client  by  virtue  of  his 
license  alone.  He  must  be  employed  by  the  party  for  whom 
he  appears,  or  by  some  one  authorized  to  represent  such 
party.**  So  the  mere  fact  that  one  has  acted  as  solicitor 
for  another,  in  all  matters  connected  with  a  trust  does  not 
authorize  him  to  enter  an  appearance  for  him  as  defendant.^ 
But  where  an  attorney  ia  employed  in  anticipation  of  a  snit 
to  be  brought,  hia  authority  does  not  commence  only  from  the 
institution  of  the  suit,  but  there  are  many  acts  that  he  may 
perform  before  as  well  as  after  the  suit  has  commenced.* 

(c)  Hecewity  for  warrant  of  attorney. — It  was  formerly 
required,  that  in  order  for  an  attorney  to  appear  for  his 
client,  he  should  be  authorized  by  a  formal  warrant  of 
attorney  in  open  court,*  but  although  this  law  may  have 
been  a  good  one  to  restrain  attorneys  from  improper  prae- 

*  De  Wolf  V.  Strader,  26  III.  226,  79  Am.  Dec.  371. 
>Lawa11  V.  Groman,  ISO  Pa.  S32,  E7  Am.  St.  Rep.  662. 

•  McAlexander  v.  WHght.  3  T.  B.  Mon.  (Ky.)  189,  16  Am.  Dec.  93. 
I  In  re  Gray,  66  Law  T.  (N.  8.)  743. 

sHeffermaD  v.  Burt,  7  Iowa,  S20,  71  Am.  Dec.  445;  Dentzel  v.  City 
«  Suburban  R.  Co.,  90  Md.  434. 

■>  McAlexander  v.  Wrlgbt,  3  T.  B.  Mon.  (Ky.)  189,  16  Am.  Dec.  93. 
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tices, — such  &a  appearing  in  a  case  without  authority,  mak- 
ing use  of  securities  that  come  into  their  hands,  for  fraudu- 
lent purposes,  etc, — ^^et  it  has  long  since  fallen  into  die- 
use,  and  the  fact  that  the  adjudged  cases  are  silent  on  the 
subject  is  good  testimony  in  favor  of  the  integrity  of  the 
profession,  and  an  indication  that  such  warrants  are  no 
longer  necessary.^"  Afterwards  a  writing  en  pais,  or  even 
a  parol  authority,  became  sufiBcient,  the  usual  practice  now 
being  merely  a  verbal  request  or  retainer  by  the  client,  unless 
there  is  a  statute  or  rule  of  court  requiring  otherwise." 
And  it  is  even  not  necessary  that  his  retainer  should  be  by 
parol,  or  otherwise  expressly  made,  but  may  be  implied  from 
the  acta  of  the  parties,  or  other  circumstances.**     All  that 

10  Arnold  V.  Borough  of  Foole.  5  Scott  N.  R.  741;  Osbom  v.  United 
Statw  Bank,  9  Wheat.  (U.  S.)  T3»;  Leslie  v.  FiBcber.  62  111.  118; 
Penobscot  Boom  Corp.  v.  Liamson,  16  He.  224,  33  Am.  Dec  6G6;  Henck 
T.  Todhnnter,  7  Har.  A  J.  (H^.)  275,  16  Am.  Dec.  SOO;  Farmers'  & 
Hecbanlcs'  Bank  v.  Tro;  City  Banfc.  1  Doug.  (Mich.)  4G7;  Hardin 
T.  Ho-70-po-nubb7'B  Lessee,  27  Mlas.  567;  Bunton  v.  Lyford,  37  N.  H. 
612,  75  Am.  Dec.  144;  Bowlsby  v.  Johnson,  13  N.  J.  Law,  3B0;  Camp- 
bell T.  Qalbreath,  6  Watts  (Pa.)  423;  Boutlier  v.  Johnson,  2  Browne 
(Ps.)  17;  Allen  v.  Green,  1  Bailey  (8.  C.)  448;  Hellman  v.  McWhen- 
nie,  S  Rich.  Law  (B.  C.)  364.  "Tbe  ancient  common  law."  says 
Dillon,  J.,  In  Harsher  v.  Blackmarr,  20  lows.  161,  S9  Am.  Dec.  520, 
"required  the  parties  to  be  present  and  proeecute  or  defend  In  person. 
It  required  a  patent  or  special  authority  from  the  crown  to  enable 
parties  to  appear  by  attorney.  Afterwards,  by  various  statutes,  the 
right  to  appear  by  attorney  was  recognised.  But  a  party  might  still 
sue  or  defend  In  person,  and  the  right  to  prosecute  or  defend  by  at- 
torney was  a  mere  privilege,  Intended  for  the  convenience  or  benefit 
of  suitors."  See,  also,  3  Bt.  Comm.  26;  Thompson  v.  Blackburst,  1 
Nev.  ft  M.  271;  Latucfa  v.  Pasherante,  1  Satk.  86;  Anon.,  6  Hod.  16; 
Lorymer  v.  HoUlHter.  S  Strange,  693;  Holbert  v.  Hontgomery,  5  Dana 
(Ky.)  11;  McCullough  v.  Giietner,  1  Bin.  (Pa.)  214;  Relnholdt  v. 
Aiuertf,  I  Bin.  (Pa.)  469. 

"  McAlexander  t.  Wright,  3  T.  B.  Mon.  (Ky.)  189,  16  Am.  Dec. 
93;  Smith  v.  Black,  51  Hd.  247;  Henck  v.  Todhnnter,  7  Har.  &  J. 
(Hd.)  275.  16  Am.  Dec.  300;  Elckmau  v.  Troll,  29  Minn.  124  (a  let- 
ter held  to  authorize) ;  Hardin  v.  Ho-yo-po-nubby's  Lessee,  27  Hiss. 
667;  Bunton  v.  Lyford,  37  N.  H.  512,  TG  Am.  Dec.  144;  Manchester 
Bank  v.  Fellows,  28  N.  H.  802;  Gaul  v.  Groat.  1  Cow.  CN.  Y.)  113. 

iiOrr  T.  Brown,  69  Fed.  216;  Christian  ft  Craft  Co.  v.  Coleman, 
125  Ala.  158;  Hood  v.  Ware,  34  Oa.  828;  Neff  v.  Smyth,  111  111.  100; 
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is  necessary  is  the  evidence  of  circumstances  that  show  an  in- 
tention on  the  part  of  the  client  to  employ  the  attorney,  and 
a  willingness  on  the  part  of  the  latter  to  act  for  him.  Thus, 
where  an  attorney  at  law,  as  such,  is  called  upon  for  "l^al 
advice"  hy  a  person  acting  for  himself,  and  he  thereupon 
assumes  to  give  a  professional  opinion  in  relation  to  the 
matter  as  to  which  he  is  consulted,  the  relation  of  attorney 
and  client  arises  hetween  him  and  the  person  consulting 
him." 

§  681.    Employment  of  attorney  by  an  agent. 

It  is  not  necessary  that  this  employment  of  an  attorney 
should  be  made  by  the  client  in  person,  hut  like  other  con- 
tracts may  be  made  through  a  duly  authorized  agent,  and  if 
the  agent  acts  in  accordance  with  his  authority,  the  attorney 
will  be  the  attorney  of  the  client  and  not  of  the  agent.'* 
Thus  an  agent's  act  in  sending  process  served  on  his  principal 
to  attorneys  "for  such  action  as  they  may  deem  necessary" 
in  contemplated  litigation  amounts  to  a  retainer  of  such 
attorneys  for  the  principal,*'  But  if  the  agent  is  not  author- 
ized to  employ  an  attorney  and  he  does  employ  one,  the 
relation  of  attorney  and  client  does  not  exist  between  such 
attorney  and  the  original  employer.^"  In  order  that  such 
an  appointment  may  be  established,  it  must  be  shown  that  the 
agent  had  authority,  express  or  implied,  from  his  principal 

Strean  v.  Lloyd,  128  III.  493;  Burnbam  v.  Rotwrts,  TO  III.  19;  Clark 
V.  Ulllebrldge,  4G  Kan.  567;  Hallam  v.  Bardsley,  7  Ky.  L.  R.  B16; 
Ifendel  v.  Klnnlmoutb.  13  Ky.  L.  R.  139;  ATrican  M.  B.  Cbureh  v. 
Cannack,  2  Hd.  Cb.  143;  Perry  v.  Lord,  111  Mass.  604;  HoldeD  v. 
Qreve,  41  Minn.  173;  Qrayson  v.  Wilkinson,  G  Smedes  A  M.  (Miss.) 
268:  EoB  V.  Irvine,  108  Mo.  378,  32  Am.  St.  Rep.  609;  Marye  v.  Mar- 
tin, 9  Nev.  2S;  Ooodall  v.  Bedel,  20  N.  H.  206;  TopUtz  v.  Meyer.  34 
MlBC.  (N.  T.)  786;  Brown  v.  Travelers'  L.  ft  A.  Ins.  Co.,  26  App.  Dlv. 
<N.  Y.)  644;  Arrlngton  v.  Arrlngton,  102  N.  C.  491;  Sullivan  v.  Su- 
Bong,  40  8.  C.  1E4;  Fore  v.  Cbandler,  24  Tex.  14fi. 

!■  Ryan  v.  Long,  36  Minn.  394;  Perkins  v.  West  Coast  Lumber  Co., 
129  Cal.  427;  McCreary  v.  Hoopee.  26  Hiss.  428. 

"Porter  v.  Pechbam,  44  Cal.  204. 

"Topllta  V.  Meyer,  34  Misc.  (N.  Y.)  786. 

"■Hoover  v.  Wise.  91  U.  S.  308;  Mllligan  v.  Ala.  PerUliEer  Co., 
89  Als.  322;  Lewis  v.  Peck,  10  Ala.  142;  Bradatreet  v.  Everaon,  72 
Pa.  124,  13  Am.  Rep.  666. 
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to  make  it.  It  cannot  be  established  by  the  fact  that  the 
agent  claimed  to  have  such  authority.  An  attorney  cannot 
establish  his  appointment  as  attorney  for  the  defendant  in 
an  action  against  the  latter  to  recover  attorney's  fees  by 
evidence  that  one  who  claimed  to  be  tbe  agent  of  defendant 
had  appointed  him  as  its  attorney.'^ 

§  682.    Scope  of  retainer. 

When  an  attorney  is  retained  to  act  in  any  particular  mat- 
ter, ordinarily  his  authority  does  not  e:«tend  to  any  other 
matter  or  suit  than  that  in  respect  to  which  he  was  employed, 
unless  there  were  special  circumstances  permitting  it." 
ThuB>  where  an  attorney  is  employed  by  a  railroad  com- 
pany to  conduct  condemnation  proceedings  for  a  right  of 
way  across  certain  land,  he  has  no  authority  to  bind  the 
company  by  an  agreement  for  the  payment  of  damages  to 
one  not  a  party  to  the  suit,  on  account  of  interference  with 
his  logging  road  across  the  right  of  way;''  nor  can  such 
attorney  agree  that  the  company  will  maintain  a  crossing 
at  a  certain  point.'"  So  where  an  attorney  has  authority  to 
bring  and  carry  on  a  certain  suit,  it  does  not  include  author- 
ity to  represent  tbe  plaintiff  therein  in  an  action  brought 
against  him  for  damages  for  the  wrongful  issuance  of  an 
attachment  in  such  snit"  Nor  do  counsel  who  undertake 
to  defend  a  client  upon  a  criminal  accusation  thereby  agree 
to  defend  his  bailors  upon  a  scire  facias  on  the  recognizance.^^ 
However,  this  rule  does  not  affect  the  general  rule  that  when 
an  attorney  is  employed  for  a  particular  purpose  he  has  im- 
plied authority  to  use  all  measures  incidental  and  necessary 
to  accomplish  such  purpose.^' 

"  Sonthem  Home  Bldg.  ft  L«aD  Abs'h  v.  Butt,  TT  HJsa.  944. 

■■HcCutcheon  v.  Loud,  71  Mlcb.  433;  Pitt  v.  D&vlaon,  37  Barb. 
(N.  T.)  97;  Walradt  v.  Maynard,  8  Barb.  (N.  Y.)  584;  Jacobs  v. 
Copeland,  G4  He.  503. 

"  Harnes  v.  Tacoma,  O.  ft  O.  H.  R.  Co.,  7  Wub.  211. 

'<•  Wood  T.  Hamilton  ft  N.  W.  B.  Co.,  26  Grant's  Ch.  13E. 

w  Bamee  v,  Profllet,  5  La.  Ann.  117. 

31  Headley  v.  Good,  24  Tex.  232. 

"Scott  T.  Elmendorf,  12  Jobna.  (N.  Y.)  317;  Steward  v.  Blddle- 
cum,  2  N.  Y.  103;  Day  v.  Welles,  31  Conn.  344;  Fierce  v.  Strickland. 
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§  633.    ITotiee  to  attorney  u  notice  to  oUent. 

(a)  General  rule. — ^It  ia  a  well  established  doctrine  of  the 
law  of  agency  that  notice  to  an  agent,  during  the  course  of  his 
employment,  and  in  reference  to  the  transactions  in  which  he 
is  employed,  is  notice  to  the  principal.  And  the  same  prin- 
ciples which  govern  this  rule  likewise  apply  to  the  relation  of 
attoiTiey  and  client  It  may  be  stated  as  a  general  rule,  then, 
that  notice  given  to,  or  knowledge  acquired  by,  an  attorney 
in  regard  to  the  matter  in  which  he  is  at  the  time  engaged  for 
his  client,  and  he  ia  at  liberty  to  communicate  it  to  his  client, 
is  imputed  to  the  latter.^     A  bill  of  review,  to  rehear  and 

2  Story.  292,  Fed.  Cas.  No.  11,1*7;    W.  W.  Kimball  Co.  v.  Payne, 
9  Wyo.  441.    See  post,  {  642. 

"DlionT.  Winch,  69  Law  J.  Ch.  465,  82  Law  T.  (N.  S.)  437;  Rog- 
ers V.  Palmer,  102  U.  S.  263;  Price  v.  Carney,  7G  Ala.  646;  Pepper 
V.  George.  51  Ala.  190;  Dorland  t.  Smith,  93  Cal.  120;  Bleroe  v.  R«d 
Bind  Hotel  Co.,  81  Cal.  160;  WateoD  v.  Sutro,  86  Cal.  £00;  Sweeney 
T.  Pratt,  70  Conn.  274,  66  Am.  St.  Rep.  101;  Patten  v.  Warner,  11 
App.  D.  C.  14S;  Brown  v.  OatUs,  55  Ga.  416;  Jonea  v,  Lamon,  92  Ga. 
529:  Tisdale  v.  Bark  Almy,  4  Hawaii.  503;  Wllllama  v.  Tatnall,  29 
111.  B63;  Haae  v.  SternUeh.  156  111.  44;  Webber  v.  Clark.  186  III. 
256;  Coryell  v.  Klehm.  167  III.  462;  Dorrance  t.  McAlester,  1  Ind. 
T.  473;  Allen  t.  McCalla,  26  Iowa,  464.  96  Am.  Dec.  66;  Walker  t. 
Schrelber,  47  Iowa,  529;  De  L«uis  v.  Heek,  2  O.  Greene  (Iowa)  65, 
50  Am.  Dec.  491;  Blake  t.  Clary,  83  Me.  164;  Baltimore  v.  Whltting- 
ton,  78  Md.  231;  Shartzer  t.  Mountain  Lake  Park  Aee'n,  86  Md.  335; 
Bates  V.  A.  E.  Jofanaon  Co.,  79  Mian.  3B4;  Bdwarde  t.  Hllller,  70 
UIbs.  S03;  Bank  of  Commerce  v.  Hoeber,  88  Mo.  37,  67  Am.  Rep. 
359;  Hedrlck  v.  Beeler,  110  Mo.  91;  Butler  v.  Morae,  66  N.  H.  429; 
Lyons  v.  Walt,  61  N.  J.  Bq.  fiO;  Taft  v.  Wright,  47  How.  Pr.  (N.  Y.) 
1;  Hyde  v,  Bloomlogdale,  23  Mlec.  (N.  Y.)  728;  Pierce  v.  Perkfna. 
17  N.  C.  <2  Dev.  Eq.)  260;  Hulbert  v.  Douglas,  94  N.  C.  122;  Barnes 
T.  McCUnton,  3  Pen.  ft  W.  (Pa.)  67,  23  Am.  Dec.  63;  Peeples  v.  War- 
ren, 61  S.  C.  660;  American  P.  L.  Mortg.  Co.  v.  Felder,  44  S.  C.  478; 
Riordan  v.  Brltton,  69  Tex.  198,  5  Am.  St.  Rep.  37;  Van  Hook  v. 
Walton,  28  Tez.  59;  Vermont  Min.  ft  Quarrying  Co.  v.  Windham 
County  Bank.  44  Vt.  489;  Wells  t.  McMabon,  3  Wash.  T.  582;  Hy- 
men T.  Barmon,  6  Wash.  516;  Melma  v.  Pabst  Brew.  Co.,  93  Wis.  163. 
57  Am.  St.  Rep.  899.  In  Daniels  v.  Pratt,  6  Lea  (Tenn.)  443,  it  la 
held  that  generally  notice  of  the  assignment  of  the  Judgment  to  an 
attorney  employed  to  defend  on  the  action  would  not  be  notice  to  his 
client,  but  the  questloo  is  reserved  whether  the  agency  of  the  attor- 
ney may  not  be  such,  by  the  course  of  businesB  or  contract,  as  to 
make  notice  to  him  sufficient.    If  the  notice  comes  to  the  attorney 
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set  aside  a  decree,  upon  the  ground  of  newly  discovered  testi- 
mony, cannot  be  sustained,  if  it  appears  that  the  testimony, 
though  unknown  to  the  plaintiff,  waa  known  to  his  attorney, 
in  time  to  have  hem  used."  The  whole  doctrine  of  imputed 
notice  to  the  client  rests  upon  the  ground  that  the  attorney 
has  knowledge  of  something,  material  to  the  particular  trans- 
action, which  it  is  bis  duty  to  communicate  to  his  client  or 
principal.'"  And  since  it  is  his  duty  to  make  such  com- 
munication, the  law  will  presume  that  it  has  been  made. 
This  presumption  is  conclusive  and  the  client  therefore  will 
be  considered  to  have  actual  knowledge  of  the  information 
acquired  by  his  attorney,  and  will  not  be  allowed  to  rebut 
such  presumption  in  order  that  he  mi^t  obtain  the  rights 
and  equities  of  a  purchaser  without  notice.'^ 

(b)  Where  onantliotiMd  aoti  are  ratified. — And  the  same 
rule  applies  where  a  client  ratifies  the  unauthorized  acts  of  an 
attorney.  Where  an  attorney  acts  in  a  transaction  without 
authority,  but  his  client  Bubeequeutly  ratifies  his  action,  the 
client  will  be  charged  with  notice  of  all  facta  communicated 
to  the  attorney  during  the  transaction  which  the  client  sub- 
sequently ratified.'® 

(c)  What  notice  it  bindii^f.— It  must  not  be  supposed,  how- 
ever, that  all  knowledge  or  information,  of  which  the  attor- 
ney baa  notice  or  which  he  has  acquired,  in  regard  to  the 
subject-matter  of  his  employment,  will  be  imputed  to  and 
binding  upon  his  client.  It  may  have  been  acquired  by  him 
at  another  time,  or  in  some  other  transaction,  and  he  has  for- 
gotten all  about  it,  or  there  may  be  certain  circumstances  sur- 

In  Buch  a  manner  tliat  he  may  communicate  It  to  tale  client,  or  act 
npon  It  wltbout  any  violation  of  duty,  it  la  binding  on  hie  client  Llt- 
Uaer  v.  Hoack,  92  MIcta.  162.  81  Am.  St  Rep.  672. 

H  Greenlee  t.  HcDowell.  S9  N.  C.  (4  Ired.  Bq.)  481. 

MMelma  v.  Pabet  Brew.  Co.,  «8  Wis.  163.  67  Am.  St  Rep.  908; 
VylUe  v.  Pollen.  3  De  Oex,  J.  «  S.  601;  Wlttenbrock  v.  Parker,  102 
Cal.  93,  41  Am.  St.  Rep.  172. 

"WatBon  T.  Sutra,  86  Cal.  600;  Wlttenbrock  v.  Parker,  102  Cal. 
98.  41  Am.  St.  Rep.  172. 

"Lampkin  v.  First  Nat.  Bank,  96  Oa.  487;  Hover  v.  Blanchard. 
IS  N.  H.  146;  Haas  T.  Sternbach.  16G  111.  44,  affirming  60  III.  App. 
476. 
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rounding  the  case,  by  re&son  of  which  there  would  be  no  duty 
upon  him,  and  he  would  not  be  expected  to  conunuDicate  to 
the  client  the  information  he  had  acquired.  In  order  that 
such  notice  or  knowledge  to  the  attorney  may  be  binding 
upon  the  client,  it  must  be  acquired  by  such  attorney,  except 
in  special  cases,  after  the  relation  baa  commenced  and  dar- 
ing its  existence,  and  it  must  be  of  f  act«  connected  with  the 
business  in  which  he  is  retained ;''  it  is  only  in  special 
caaes,  as  we  shall  see  hereafter,  that  the  rule  applies  to 
knowledge  or  notice  acquired  or  received  before  the  relation 
began  or  after  it  has  ended.  Where  one  simply  consults  an- 
other, who  is  an  attomcT,  as  to  a  certain  land  title,  but  does 
not  employ  him  to  examine  it  or  pay  him  a  retainer,  the 
relation  does  not  exist  between  them,  and  he  is  not  charge- 
able with  knowledge  of  any  facts  relating  to  such  title  which 
the  attorney  may  know.'"  So  a  client  is  not  chargeable  with 
notice  of  facts  on  the  ground  that  they  were  known  by  his 
attorney,  if  the  knowledge  of  the  attorney  was  acquired 
while  he  was  acting  as  the  attorney  of  another  person." 
From  these  cases  the  rule  seems  to  be  that  if  the  attorney 

aoUcCormlck  t.  Joseph,  83  Ala.  401,  HuBcut.  Cae.  379;  Freaks  ▼. 
Hudson,  82  Ala.  IE8;  Pepper  v.  George,  51  Ala.  190;  Wlttenbrock 
T.  l^ker,  102  Oal.  93,  41  Am.  SL  Rep.  172;  Chapman  t.  Hughes 
(Cal.)  60  Pac.  974;  Cartwrlght  t.  Everett,  7  Hawaii,  216;  Campbell 
V.  Benjamin,  69  111.  244;  Atchison.  T.  ft  S.  F.  R.  Co.  v.  Benton.  42 
Kan.  698;  Adams  v.  Hennlng,  9  La.  Ann.  22G;  Fairfield  Sav.  Bank  v. 
Chaae,  72  Me.  226,  39  Am.  Rep.  319;  Wamer  v.  Hall.  63  Mick.  371; 
Bates  v.  Johnson.  79  Iflnn.  SG4;  Trentor  t.  Pothen,  48  Hinn.  298,  24 
Am.  St.  Rep.  225;  Butler  v.  Horse,  66  N.  H.  429;  Tucker  v.  Tiiton,  6S 
N.  H.  223;  Fidelity  Trust  Co.  v.  Baker,  60  N.  J.  Eq.  170;  Denton  v. 
Ontario  County  Nat.  Bank,  150  N.  T.  126;  Hoover  v.  Oreenbaum, 
62  Barb.  {N.  T.)  188;  Arlington  v.  Arrlngton.  114  N.  C.  161;  Hoofl 
V.  Fahnestock,  8  Watts  (Pa.)  489,  34  Am.  Dec.  4S9;  Stelnmeyer  v. 
Steinmeyer,  56  8.  C.  9;  Klrklln  v.  Atlas  Sav.  ft  Loan  Ass'n  (Tenn. 
Ch.  App.)  eo  S.  W.  149;  Nellson  v.  Weber,  107  Tenn.  ISl;  Meuley 
V.  Zeigler,  23  Tex.  88;  Taylor  v.  Evans.  18  Tex.  Civ.  App.  409;  Beck 
V.  Avondino,  20  Tex.  Civ.  App.  330;  Pacific  Mfg.  Co.  v.  Brown,  8 
Wash.  347;  Helms  v.  Pahst  Brew.  Co.,  93  Wis.  163,  B'l  Am.  St  Rep. 
899. 

Ml  Arrlngton  v.  Arrlngton,  114  N.  C.  161. 

"Herrlngton  v.  McCollum,  73  III.  476;  McCormick  v.  Wheeler,  36 
111.  116,  86  Am.  Dec.  388;  Ford  v.  French,  72  Ho.  260. 
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has  acquired  his  notice  or  knowledge  before  the  relation 
has  commenced,  or  in  another  and  separate  transaction  for 
the  same  client,  such  notice  or  knowledge  will  not  be  imputed 
to  the  client  in  the  present  transaction. 

In  other  cases,  however,  this  rule  has  been  disputed,  and 
the  proper  subject  of  inquiry  thought  to  be  whether  the 
knowledge  acquired  by  an  attorney  before  the  relation  began 
or  in  another  tianaaction  was  present  in  his  mind  at  the 
time  he  acted  in  the  particular  business  for  the  client  who 
ia  aotight  to  be  charged  with  such  knowledge  and  is  of  such 
a  character  that  it  might  be  communicated ;  and  if  this  is 
shown  such  knowledge  will  be  imputed  to  the  latter  client, 
although  it  was  acquired  by  the  attorney  previous  to  his 
employment,  or  in  another  transaction.*^  "Where  one  of 
two  matters  transacted  by  the  same  attorney,  though  the 
former  was  for  another  client,  follows  so  soon  after  the 
other  that  it  clearly  appears  that  the  earlier  transaction  can- 
not have  been  out  of  the  mind  of  the  attorney  when  engaged 
in  the  latter,  there  is  no  ground  for  restricting  the  notice 
to  the  client  to  the  second  transaction,  but  he  will  be  affected 
with  both."^*  But  "the  furthest  that  has  been  gone  in  the 
way  of  holding  a  principal  chargeable  with  knowledge  of 
facts  communicated  to  his  agent,  where  the  notice  was  not 
received  or  the  knowledge  obtained  in  the  very  transaction  in 

» Constant  v.  UnlverBlt;  ot  Rocbeater,  111  N.  Y.  607,  7  Am.  8L 
Rep.  769,  Hullcut,  Caa.  274;  The  DiBtllled  SptriU,  11  Wall.^  (tJ.  8.) 
366,  HuScut.  Cas.  271;  Wittenbrock  v.  Parker.  102  Cal.  93,'  41  Am. 
St.  Rep.  172;  Slattery  v.  Schwannecke,  116  N.  Y.  543;  Constant  v. 
Unlveralty  ol  Rochester,  133  N.  Y.  642;  Mouotlord  y.  Scott,  1  Turn. 
ft  R.  274;  Dresser  v.  Norwood,  17  C.  B.  (N.  S.)  466;  Abell  v.  Howe, 
43  Vt.  403;  Hart  v.  FarmerB'  ft  Mechanics'  Bank,  33  Vt.  252;  Deerlng 
V.  Holcomb,  26  Waeli.  5S8. 

"It  may  tail  to  be  considered  wbetber  one  transaction  mlgbt  not 
follow  so  close  npon  the  other  as  to  render  it  Impossible  to  give  a 
man  credit  tor  bavlng  forgotten  It.  I  should  be  unwilling  to  go  so 
far  as  to  say,  that  if  an  attorney  has  notice  of  a  transaction  in  the 
morning,  be  shall  be  held  In  a  court  of  equity  to  have  forgotten 
It  in  the  eTenlng;  it  must  In  all  cases  depend  upon  the  circum- 
stances."   By  Lord  Eldon,  in  Mountford  t.  Scott,  Turn,  ft  R.  274. 

uUelmB  T.  PabBt  Brew.  Co.,  93  Wis.  163,  57  Am.  SL  Rep.  906; 
Brothers  v.  Bank  of  Kaukauna,  84  Wis.  395,  36  Am.  St.  Rep.  933, 
and  authorities  cited. 


Digitized  byGoOgIc 


1376  ATTORNEY  AND  CLIENT.  §   633d 

question,  haa  been  to  bold  tbe  principal  cbargeable  upon  clear 
proof  tbat  tbe  knowledge  wbich  tbe  agent  once  bad,  and 
wbicb  be  bad.  obtained  in  anotber  transaction,  at  anotber 
time  and  for  another  principal,  vas  present  to  bis  mind  at 
tbe  very  time  of  the  transaction  in  question,"'* 

Knowledge  of  illegal  pnrpoie.  Where  the  communi- 
cation made  to  an  attorney  was  in  reference  to  an  illegal 
purpose,  it  is  not  a  professional  communication,  sncb  as  it 
would  be  unprofessional  in  him  to  communicate  to  a  sec- 
ond client,  and  the  latter  would  be  charged  with  notice  of 
such  information,  if  it  had  been  eoramiinicated  sufficiently 
recent  to  justify  the  belief  tbat  such  information  was  fresh 
in  bis  memory  while  he  was  acting  for  tbe  second  client." 
Thus,  where  an  insolvent  contemplating  making  an  assign- 
ment for  tbe  benefit  of  creditors,  delays  executing  it  in  order 
that  certain  of  them  may  secure  preferences,  and  communi- 
cates this  purpose  to  his  attorney,  who  is  soon  afterwards 
employed  by  such  creditors  to  levy  tbe  writs,  the  latter  are 
chargeable  with  the  information  possessed  by  tbe  attorney." 

(d)  Wliat  notice  not  binding. — Tbe  rule,  as  stated  hereto- 
fore, is  based  upon  the  duty  of  the  attorney  to  disclose  to  his 
client  all  knowledge  and  information  he  possessed  at  the 
time,  in  relation  to  tbe  subject-matter  of  the  employment, 
and  tbe  presumption  is  that  he  communicates  it  accordingly ; 
but  be  cannot  be  expected  to  communicate  that  which  he  has 
forgotten,  or  that  which  it  would  be  his  professional  duty  to 
conceal,  or  information  which,  from  his  relation  to  the  sub- 
ject-matter or  bis  previous  conduct,  it  is  certain  tbat  he 
would  not  disclose.  In  such  cases  tbe  client  would  not  be 
bound  by  the  notice  or  knowledge  of  his   attorney."     As 

"  Constant  v.  University  of  Rochester,  111  N.  Y.  607,  611,  7  Am. 
St.  Rep.  769. 

»»  Taylor  v.  E^'ans,  16  Tex.  Civ.  App.  409. 

»'  Taylor  v.  E^ana,  16  Tex.  Civ.  App.  409. 

»The  Dtetllled  Spirits,  11  Wall.  (U.  S.)  3G6,  Huflcut.  Gas.  271; 
Cave  T.  Cave,  IS  Cli.  Dlv.  639;  Ksonedr  v.  Qreen,  3  Myloe  t  K. 
699;  McCormick  v.  Wbeeler.  36  111.  116,  SB  Am.  Dec.  3S8;  Herring- 
ton  V.  McCollum,  73  111.  476;  Llttauer  v.  Honck,  92  Mich.  162.  31 
Am.  St.  Rep.  B72;  Ford  v.  French,  72  Mo.  260;  Olyphaut  v.  Phyfe, 
4S  App.  Div.  1,  166  N.  Y.  G30;  Wright  v.  Snell.  22  Ohio  Giro.  R.  86; 


Digitized  byGoOgIc 


;  M3d  THE   RELATION.  1377 

Mid  by  Mr.  Justice  Bradley :  "When  it  is  not  the  agenfa 
du^  to  communicate  Bueb  knowledge,  when  it  would  be  tm- 
lavfnl  for  him  to  do  so,  as,  for  example,  when  it  has  been 
acquired  confidentially  as  attorney  for  a  former  client,  the 
reason  of  the  rule  ceases,  and  in  such  case  an  agent  would  not 
be  expected  to  do  that  which  would  involve  the  betrayal  of 
professional  confidence,  and  his  principal  ought  not  to  be 
bound  by  his  agent's  secret  and  confidential  information."^" 
Tbos  the  client  will  not  be  charged  with  notice  of  a  fraud  or 
wrong  to  which  his  attorney  was  a  party  while  employed  by 
another,  and  which  it  is  quite  certain  he  would  conceal." 
Or  if  a  person,  intending  to  purchase  real  estate,  employs  the 
attorney  of  his  vendor  to  act  as  his  attorney,  and  such  attor- 
ney h&B,  in  hia  previous  employment  by  the  vendor,  obtained 
knowledge  of  facts  on  account  of  which  the  title  of  the  latter 
may  be  impeached,  it  is  not  to  be  expected  that  he  will  dis- 
close ench  knowledge  to  the  purchaser,  and  the  latter  is  not 
chargeable  therewith.*"  Nor  would  the  attorney's  knowl- 
edge of  the  vendor's  insolvency  be  binding  on  the  purchaser, 
where  he  was  employed  by  the  latter  to  only  examine  the 
title.**     Nor  would  notice  to  a  debtor's  attorney,  acquired 

Uartln  v.  Jackson,  27  Pa.  604.  67  Am.  Dec.  489;  Hood  v.  Fahnestock, 
8  Watts  (Pa.)  489.  34  Am.  Dec  489;  Bracken  v.  Hitler.  4  Watta  A  8. 
(Pa.)  Ill;  Helms  v.  Pabst  Brew.  Co.,  93  Wis.  1G3,  GT  Am.  St.  Rep. 
3*9. 

in  Waldr  v.  Gray.  L.  R.  20  Eq.  252.  Bacon,  V.  C.  says:  "I  take 
It  to  be  very  clearly  establlelied  that  If  a  person  employed  as  a 
Bollcltbr  baa  done  things  which  It  disclosed  would  prevent  the  per- 
fection of  the  security  on  Which  tie  Is  engaged,  which  would  show 
that  a  good  title  does  not  exist  to  that  which  he  Is  the  Instrument 
of  conveying  to  the  purchaser,  it  Is  not  to  bs  expected  or  Inferred 
tliat  he  would  communicate  what  be  has  done  to  hU  clients." 

**The  DtsUUed  SplrlU.  11  Wall.   (U.  S.)  867.  Huttcut,  Cas.  273. 

MUelma  v.  Pabst  Brew.  Co.,  93  Wis.  153,  57  Am.  Bt.  Rep.  S99; 
Kettlewell  v.  Watson,  21  Ch.  Dlv.  707;  Kennedy  v.  Qreen,  3  Mylne 
t  K.  699;  Waldy  v.  Gray,  L.  E.  20  Eq.  261;  Cave  v.  Cave,  16  Ch. 
Dlv.  639,  49  Law  J.  Ch.  505. 

41  Helms  V.  Pabst  Brew.  Co.,  93  Wis.  163,  57  Am.  St  Rep.  899; 
Scotch  Lumber  Co.  v.  Sage,  132  Ala.  698. 

*i  Well  V.  Relss,  167  Ho.  126. 

C.  ft  8.— 87. 
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after  judgment  against  the  debtor,  of  the  creditor's  general 
assignment,  be  notice  to  the  debtor.*' 

(e)  Wliere  attomej  acti  for  both  partiei. — There  may  be 
cases  in  which  the  same  attorney  is  employed  by,  and  to  some 
extent  acts  for,  both  parties  in  the  same  transaction,  as  where 
in  the  purchase  and  sale  of  real  estate  the  same  attorney  is 
employed  by  both  the  puh^aser  and  the  vendor.  In  such  a 
case  the  knowledge  or  information  acquired  by  him  from 
either  party  will  be  imputed  to  the  other,  and  it  has  been  held 
that  the  purchaser  will  be  affected  with  notice  of  whaterar 
such  attorney  acquired  notice  of,  in  his  capacity  of  attorney 
for  either  vendor  or  purchaser,  in  the  transaction  in  which  he 
was  so  employed.*^  But  where  the  relation  has  ceased,  t3ie 
client  cannot  be  affected  by  knowledge  subsequently  acquired 
by  the  attorney  while  acting  as  agent  for  one  who  was  the 
opposite  party  in  a  previous  transaction  in  which  the  attorney 
acted  for  such  client.  Thus,  the  fact  that  tlie  attorn^  for 
a  pledgee  was  also  attorney  for  the  purchasers  of  the  pled^ 
at  the  auction  sale,  in  a  prior  proceeding  in  which  the  plei^ 
was  attached  in  the  hands  of  the  pledgee  for  a  debt  due  to 
such  purchasers,  does  not  operate  to  charge  such  purchasers 
with  the  knowledge  of  the  attorney  as  an  irregularity  in  the 
sale,  where  there  is  no  evidence  that  the  attorney  had  any 
communication  with  them  in  reference  to  their  becoming 
purchasers  at,  or  acted  as  their  attorney  in  any  way  in  con- 
nection with,  the  sale,** 

(f)  Where  a  firm  of  attorney!  has  been  empli^ed^ — ^It  is  a 
doctrine  of  the  law  of  partnership  that  all  acta  done  or  in- 
formation obtained  by  one  or  more  members  of  a  firm  or 
partnership,  whilst  engaged  in  partnership  business,  are  con- 
sidered as  the  acts  or  information  of  the  whole  firm.  Hence 
if  a  dient  employs  a  law  firm,  consisting  of  two  or  more 
attorneys,  he  is  charged  with  notice  given  to,  or  knowledge 

iiCbtcago  Sugar-Reflnlng  Co.  j.  JackBon  Brew.  Co.  (Tenn.  Cb. 
App.)  48  S.  W.  275. 

**  Melms  T.  Pabst  Brew.  Co.,  93  Wis.  163,  57  Am.  St.  Rep.  899. 
And  see  Roll&ad  t.  Hart.  6  Oh.  App.  678,  40  Law  J.  Ch.  701.  Com- 
pare Constant  v.  University  of  Rocheeter,  111  N.  Y.  604,  Hnffcut, 
■Cas.  274,  where  tbls  principle  la  discussed  but  not  decided. 

«t  HcCutclieon  v.  Dlttman,  23  App.  Dlv.  (N.  Y.)  SSS. 
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acquired  by,  any  member  or  members  of  auch  firm,  althou^ 
that  particular  mmiber  was  not  engaged  in  transacting  buai- 
neas  for  the  client,  and  the  member  wbo  really  did  bare 
iiiaigj6  of  such  buainesa  bad  not  receired  any  notice  or  ob- 
tained any  information  of  the  fact  with  notice  or  knowledge 
of  which  the  client  ia  charged,*^  But  knowledge  acquired 
^  one  member  of  a  firm  of  attomeya  in  an  entirely  different 
and  independent  transacti<ai  wiU  not  be  imputed  to  ano&er 
member  of  the  firm  in  another  transaction  in  reference  to 
the  same  subject-matter,  ao  as  to  charge  therewith  a  client 
ior  wbcmi  the  latter  member  ia  acting.*' 

<;)  Where  ureral  attoineyi  «ot  for  the  same  client. — 
Where  the  client,  whether  he  be  an  indiTidual  or  a  corpora- 
tion, haa  employed  several  attorneys,  each  having  charge  of  a 
particular  branch  of  business,  and  also  has  another  attorney 
as  a  general  supervisor  over  all,  and  this  general  attorney  has 
obtained  information  in  respect  to  a  certain  transaction  or 
basiness  not  committed  to  his  care,  but  such  busineas  was 
under  the  charge  of  the  attorney  who  was  the  head  of  that 
particular  branch  of  the  business,  and  the  latter  had  not  no- 
tice or  knowledge  of  the  fact  widi  which  his  client  is  sought 
to  be  affected,  such  information  will  not  be  imputed  to  the 
client  so  as  to  charge  him.*^  Thus,  where  a  railway  com- 
pany is  sought  to  be  charged  with  knowledge  of  facts  known 
to  its  general  attorney,  but  not  known  to  the  attorney  wbo 
had  charge  of  that  particular  class  of  the  business,  the 
court     said:     "Any   matters    requiring   legal    attention    or 

"  Wittenbrock  v.  Parker,  102  Cal.  98,  41  Am.  8L  Rep.  172;  Smith 
T.  Wilson,  1  Tex.  Civ.  App.  115, 

»If  one  member  of  a  firm  of  attomeyB,  by  mlatake  Is  drafting 
an  Intended  partial  releau  of  a  mortgage,  releases  the  whole,  and 
•Dch  release  Is  placed  npon  record,  and  at  a  subsequent  time  another 
loan  la  negotiated,  and  the  borrower  employa  the  same  Him  to  ex- 
amine tbe  title  for  him,  and  It  Is  examined  by  another  member  ot 
the  Arm  wbo  bad  no  knowledge  of  the  prevlons  transaction  and  no 
Information  respecting  the  title  except  enctt  as  fa  dlscloeed  by  the 
abstraiit,  the  borrower  la  not  charged  with  notice  of  the  mistake 
made  by  the  other  member  of  the  firm,  nor  ot  the  fact  that  a  par- 
tial release  only  of  the  mortgage  was  intended.  Wittenbrock  v. 
Parker.  102  Cal.  93.  41  Am.  St.  Rep.  172. 

"  Atchiaon,  T.  ft  S.  T.  R.  Co.  v.  Benton,  42  Kan.  698. 
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advice  are  referred  to  the  general  attorney  by  the  department 
having  special  chai^  thereof,  or  by  the  president  or  general 
manager ;  but  prior  to  the  commencement  of  an  action  in  a 
court  against  the  company,  notice  to  the  general  attorney  of 
matters  solely  under  the  control  of  another  department  ia 
not  notice  to  that  department  or  to  the  company,  unless, 
prior  to  such  notice,  the  attorney  has  been  directed  to  taie 
charge  of  the  subject  matter  of  the  notice."*' 

<h)  Where  client  ii  a  collection  agency. — Where  an  attor- 
ney is  employed  to  act  for  a  collection  agency,  which  has 
engaged  to  collect  claims  for  the  owners,  it  is  held  that  such 
attorney  is  the  attorney  of  the  collection  agency  and  not  of 
Uie  owners  of  the  claims,  and  hence  knowledge  acquired  by 
such  attorneys  in  reference  to  the  claims  is  not  imputed  to 
the  owners  of  the  claims,  but  to  the  collection  agency.** 

II.  Appe&b&ncb  bt  an  Atfobkbt. 

§  634.    Freinmptively  authorized. 

As  an  attorney  is  an  officer  of  the  court  and  is  responsible 
to  it  for  the  proper  conduct  of  his  professional  duties,  and 
exercise  of  the  license  granted  him,  there  ia  always  a  pre- 
sumption that  he  will  not  violate  these  duties,  nor  improperly 
use  the  privileges  accorded  him.  Accordingly  it  is  a  general 
rule  that  the  mere  appearance  on  record  of  an  attorney,  as 
such,  regularly  admitted  to  practice,  is  presumptive  evi- 
dence, in  the  absence  of  anything  to  the  contrary,  that  he  has 
proper  authority  from  his  client  to  make  such  appearance  for 
him,  and  unless  properly  called  for  he  will  not  be  required 
to  show  his  jinthority."*'     Thus  it  is  not  necessary  for  the 

"AtchlBon,  T.  A  S.  F.  R.  Co.  t.  Benton,  42  Kan.  698. 

*»  Hoover  v.  Wise,  91  U.  S.  308,  afflrmlng  61  N.  Y,  306. 

<iiVniUd  States:  Osborn  v.  United  States  Bank,  9  Wheat.  738; 
Bonnifleld  v.  Thorp,  71  Fed.  924;  Hill  v.  Hendenliall,  31  Wall.  4G3: 
In  re  Oasser,  104  Fed.  637." 

Arizona:    Clark  v.  Horrleon  (Ariz.)  5!  Pac.  9SG. 

Arkantat:  Tally  v.  Reynolds,  1  Ark.  99,  31  Am,  Dec.  737;  State 
V.  Baxter,  38  Ark.  462. 

California:  San  Lnie  Oblapo  County  v.  Hendricks,  71  Gal.  241; 
Hunter  v.  Bryant,  98  Cal.  248;  Hayes  v.  Shattuck,  21  Gal.  62;  San 
FranclBco  Sav.  Union  v.  Long,  123  Cal.  107. 
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attorney  to  show  his  authority,  whether  the  suit  be  hj  a 
corporation  or  by  an  indlTidual,  in  order  to  the  progress  of 

Oeorffia:  Dobblne  v.  Dupree,  89  da.  894;  Hlrsch  t.  Fleming,  77 
QtL  694:  Alexander  t.  State.  66  Ga.  478;  BIgbam  t.  Kletler.  114  Qa. 
4S3. 

niinoia:  Leslie  v.  Flacber,  62  IIL  118;  WlUlama  t.  BuUer,  3G  111. 
544;  Ferris  t.  Commercial  Nat.  Bank,  168  III.  237;  Famous  Mfg. 
Co.  T.  WUcoT,  180  IJL  248. 

Indiana:    Indiana,  B.  ft  W.  R.  Co.  v.  Maddy,  103  Ind.  200. 

tawa:  Harsher  t.  Blackmarr,  20  lows,  161,  S9  Am.  Dec.  520; 
Wbeeler  v.  Cox,  66  Iowa,  36;  State  v.  Carotliers,  1  G.  Greene,  464; 
Seld  T.  Dickinson,  37  lova,  66. 

Sanaat:  Reynolds  t.  Fleming,  30  Kan.  106,  46  Am.  Rep.  86; 
Ksler  T.  People,  23  Kan.  610;  Neosho  County  Com'ra  v.  Leaby,  24 
San.  60. 

Kentuck]/:  Howe  v.  Anderson  (Ky.)  14  8.  W.  216;  Noble  v.  Bank 
o(  Ky..  3  A.  K.  Marsb.  262. 

Lottwiana:  Postal  Telegraphic  Cable  Co.  v.  LoulSTlIle.  N.  O.  ft 
T.  R.  Co.,  43  lA.  Ann.  622;  Bender  t.  McDowell,  46  La.  Ann.  S93; 
New  Orleans  t.  Stelnbardt,  62  La.  Ann.  1043;  Taylor  r.  New  Oi^ 
leans,  41  La.  Ann.  891. 

Maine:  Flint  t.  Comly,  96  Me.  261;  Penobscot  Boom  Corp,  t. 
I^mson,  16  Me.  224,  33  Am.  Dec  666. 

Majytand:  Henck  t.  Todhunter,  7  Har.  ft  J.  275,  16  Am.  Dec.  SOO; 
Dorsey  v.  Kyle,  80  Md.  512,  96  Am.  Doc.  617;  Kelso  v.  Stlgar,  75  Md. 
373;  Hager  v.  Abrahams,  66  Md.  263. 

Uatsachuaett*:    Stelle  t.  Old  Colony  R.  Co.,  156  Maas.  262. 

liicJiigan:  Corbltt  t.  Tlmmerman,  96  Mich.  GSl,  36  Am.  St.  Rep. 
686;  Norberg  v.  Helneman,  69  Mlcb.  210;  Arnold  t.  Nye,  23  Mich. 
236. 

Minnetota:    Oemmell  v.  Rice,  13  Minn.  400  (GU.  S71). 

Miasiigippi:  Hardin  t.  Ho-yo-po-nuhby's  Lessee,  27  Mtss.  567; 
Schirllng  r.  Scltes,  41  Hies.  644;  Lester  t.  Watklns,  41  Miss.  647. 

MiMtntri:  Valle  t.  Plcton.  91  Mo.  207.  16  Mo.  App.  17S;  Ring  T. 
Charles  Vggel  Faint  Glass  Co.,  46  Mo.  App.  374;  State  t.  Crumb. 
167  Mo.  646. 

Sebratlca:  KlFSchbaum  v.  Scott,  36  Neb.  199;  Vorce  v.  Page.  28 
Neb.  294;  Missouri  Pac.  R.  Co.  t.  Fox,  56  Neb.  746. 

Nevada:  State  t.  Cal.  Mln.  Co..  13  Ner.  203;  Hoppln  v.  First  NaL 
Bank.  S5  Nev.  84. 

New  Hampshire:  Manchester  Bank  v.  Fellows,  28  N.  H.  302; 
BecUey  t.  Newcomb,  24  N.  H.  369. 

Nev  Jersey:  Norrls  v.  Douglaas,  5  N.  J.  Law,  SIT;  De?  v.  Hath- 
away Printing  Telegraph  ft  Tel.  Co.,  41  N.  J.  Eii.  419;  Easton  ft  A. 
R.  Co.  V.  Greenwich  Tp.,  25  N.  J.  Eq.  666. 

Nea  York:    Denton  t.  Noyes,  5  Johns.  298,  6  Am.  Dec.  237;  Amer- 
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the  suit,  unless  it  is  called  for  b;  tlie  otlier  partj.''*  So  it  ia 
the  settled  rule  that  although  an  attorney  cannot  without 
special  authority  admit  service  of  jurisdictional  process  upon 

ican  Ins.  Co.  t.  Oakley,  »  Paige,  496,  3S  Am.  Dec.  G61;  Howard  v. 
Smith,  33  N.  T.  Super.  Ct  124;  Hamilton  t.  Wrlsbt,  37  N.  T.  602. 

Ohio;    PHlabury  v.  Dogan's  Adm'r,  9  Ohio,  117,  34  Am.  Dec  427. 

Penntylvania:  Cyphert  v.  McCluoe,  22  Pa.  19G;  HcCullough  *. 
Gnetner.  1  Bin.  214;  Miller  t.  Preston,  164  Pa.  63. 

South  Carolina.-    Sanders  v.  Price,  66  S.  C.  1. 

South  Dakota:    Noyee  v.  Balding,  6  S.  D.  603. 

Tennessee:  Rogera  t.  Park's  LesaeeB,  4  Humpb.  480;  Foster  t. 
Blount,  1  Orert.  3*3. 

Texat:  Williams  v.  Nolan,  68  Tei.  708;  Holder  7.  State,  36  Tei. 
Cr.  H.  19;  Fowler  t.  Morrill,  8  Tex.  163. 

Fermont;    Proprietors,  etc.  In  Addison  t.  Bishop,  2  Vt.  231. 

Virginia:  Piaher  t.  March,  26  Grat.  76B;  Wilson  t.  Smith,  22 
OraL  494. 

West  Virginia:    Low  t.  Settle,  22  W.  Va.  887. 

Wisconsin:  Schlltz  t.  Meyer,  61  Wis.  418;  Thomaa  v.  Steele.  22 
Wis.  207;  Andrews  v.  Thayer,  30  Wis.  228. 

Chtet  JusUce  Marsh.tll,  In  Oabom  v.  United  States  Bank,  9  Wheat. 
(U.  S.)  830,  aaya:  "Certain  gentlemen,  first  licensed  by  the  goyem- 
ment,  are  admitted  by  order  of  court,  to  stand  at  the  bar,  with  a 
general  capacity  to  represent  all  the  suitors  in  the  court.  The  ap- 
pearance ot  any  one  of  these  gentlemen  in  a  cause  has  always  been 
recelTed  as  evidence  ot  his  authority;  and  no  additional  evidence, 
so  far  as  we  are  informed,  bos  ever  been  required."  So  In  Hardin 
V.  Ho-yO'PO-nubby'a  Lessee  (27  Mlse.  G79)  the  followlne  language 
is  nsed:  "An  attorney  fa  an  ofBcer  of  court,  and  responsible  to  the 
court  tor  the  propriety  of  his  professional  conduct,  and  the  proper 
use  o(  tha  privileges  he  has,  as  auch.  •  •  •  He  is  permitted 
by  almost  universal  practice  in  tbU  country,  to  do  so  under  verbal 
retainer,  and  It  is  only  In  cases  of  clear  want  of  authority  or  abuse 
of  his  privilege  that  he  Is  held  to  be  incompetent  to  Institute  a  suit 
or  to  represent  a  party  in  court.  The  presumption  ts  In  favor  of  bis 
authority,  and  though  he  may  be  required  to  show  it,  yet  if  be  acts 

»' Oabom  v.  United  States  Bank,  9  Wheat.  {U.  8.)  738;  Leslie  t. 
Fischer,  62  III.  116;  State  v.  Carothers,  1  Q.  Greene  (Iowa)  464; 
Succcasion  of  Patrick.  20  La.  Ann.  204;  Penobscot  Boom  Corp.  v. 
Lamson,  16  Me.  224.  33  Am.  Dec.  6GG;  StelTe  v.  Old  Colony  R.  Co.. 
166  Mbsb.  2G2;  Hardin  v.  Ho-yo-po-nubby's  Leasee,  27  Mlaa.  667; 
Manchester  Bank  V.  Fellowa,  2S  N.  H.  302;  Jackson  v.  Stewart,  6 
Johna.  (N.  Y.)  34;  Gaul  v.  Groat,  1  Cow.  (N.  Y.)  113;  Rogers  «. 
Park,  4  Humph.  (Tenn.)  480;  and  see  cases  cited  ante,  note  60. 


Digitized  byGoOgIc 


{  63S  APFBARANCB.  1383 

his  elient,  yet  it  will  be  presumed  in  all  collateral  proceed- 
ingB,  and  perhaps  on  appeal  or  in  error,  that  a  regular  at- 
torney at  law  who  appeared  for  the  defendant,  thou^  not 
served  with  process,  had  authority  to  do  ao.''  But  although 
the  anthority  of  an  attorney  appearing  in  open  court  will 
be  presumed  to  be  regular  until  the  contrary  is  shown,  yet, 
in  vacation,  authority  to  confesa  judgment  must  affirmatively 
appear;  no  presumption  will  be  indulged  as  to  his  authority 
in  emii  a  case."' 

This  presumption,  however,  exists  only  in  favor  of  attor- 
neys at  law  and  does  not  extend  to  one  who  is  not  an  attorney. 
Thus,  where  an  act  purports  to  have  been  done  by  an  attoi^ 
ney,  for  example,  the  waiver  of  the  service  of  process,  and 
it  does  not  appear  that  the  agent  or  attorney  is  an  attorney 
at  law,  there  is  no  presumption  of  authority,  and  the  want 
of  autiiority  may  be  assigned  for  error  by  the  par^  thus 


§  63S.     Pmunptioa  is  not  concJiuiTe. 

Although  this  presumption  of  attorney's  authority  is  prima 
facie  good,  and  will  stand  until  overcome  by  clear  and  satis- 
factory proof,"  yet  it  is  not  a  conclusive  presumption,  and 

la  good  faith  and  the  want  of  autborltj  1b  not  manitest,  be  will  not 
be  beld  to  have  acted  without  autboiitr,  because  It  Is  not  shown 
according  to  strlctl;  legal  rules.  If  this  were  not  so  the  greatest 
tnconvenlence  In  practice  would  contlnuallr  occur  both  to  clients 
and  attomeya;  for  suits  are  frequently  instituted  bj  attomers  under 
the  autborlt;  of  letters  from  their  clients,  who  are  strangers,  and 
whose  handwriting  is  unknown  to  them,  and  could  not  be  proved 
without  great  trouble  and  delay.  •  •  •  All  that  Is  required 
to  be  shown  In  such  cases  In  the  first  Instance,  is,  that  the  attorney 
has  acted  in  good  faith  and  under  an  authority  appearing  to  be 
genuine,  though  informal." 

BilAgow  T.  Patterson,  1  Blackf.  (Ind.)  327  (on  appeal):  Hills  v. 
Ross,  3  Dall.  (1J.  S.)  S31  (on  appeal);  Osbom  t.  United  States 
Bank,  9  Wheat.  (U.  S.)  73S,  S29  (In  error);  Shelton  t.  Tlffln,  6 
How.  (U.  S.)  163,  186;  Harshey  t.  Blackmarr,  20  Iowa,  161,  89  Am. 
Dec.  620;  Prince  v.  Grlflln,  16  Iowa,  658. 

u  Uartln  t.  Judd,  60  111.  78. 

M  Fowler  T.  Uorrill,  8  Tex.  1E3;  Stevens  v.  Fuller,  E6  N.  H.  443. 

"Wheeler  T.  Cox,  E6  Iowa,  37;'8tate  v.  Carotbers,  1  Q.  Greene 
(Iowa)  464;  Torce  Y.  Page,  28  Neb.  294. 
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in  a  proper  case,  and  if  done  in  proper  time,  it  may  be  rebutr 
ted  bj  evidence  tending  to  sbow  tbat  the  attorney  bad  not, 
in  fact,  the  authority  he  aBsnmed  to  possess."  Although 
"the  authority  of  an  attorney  to  appear  for  another  in  a  court 
of  justice  is  generally  presumed,  nevertheless  the  court  has 
the  inherent  power  to  determine  by  what  authority  an  attor- 
ney appears,  either  to  prosecute  or  defend,  in  the  name  of  an- 
other, whether  the  person  for  whom  the  attorney  assumes 
to  act  be  a  natural  or  an  artificial  person.""  But,  if  one  of 
the  parties  intends  to  dispute  this  presumption  of  authority, 
he  must  do  so  at  the  proper  time  or  it  may  be  lost  by  laches."" 
Thus,  it  is  too  late  to  question  it  on  appeal,^"  or,  as  has  been 
held,  after  the  end  of  the  term  at  which  the  appearance  was 
made.""  The  supreme  court  cannot  inquire  into  the  author- 
ity of  the  attorney  to  appear  in  the  circuit  court,  when  no 
objection  was  made  there,"  as  the  determination  of  the 
authority  of  an  attorney  to  appear  in  a  case  is  a  question 
peculiarly  within  the  province  of  the  court  trying  the  case." 
Although  the  court  thus  has  the  power  to  compel  the  attor- 
ney to  show  his  authority,  it  will  not  usually  do  so  of  its 
own  motion,  but  will  act  only  where  there  has  been  a  com- 
plaint and  proof  of  lack  of  authority  by  one  of  the  parties. 

§  636.    When  and  by  whom  this  preaomption  may  be  rebutted. 

This  presumption  may  be  rebutted,  and  an  investigation 

by   the   court  be  called   for,   under  various   circumstances. 

oo  Great  Weat  Mln.  Co.  v.  Woodmaa  &  A.  MIn.  Co..  12  Colo.  46,  IS 
Am.  St.  Rep.  204;  Dobbins  v.  Dupree,  39  Qa.  394;  Leslie  v.  Fischer, 
62  111.  118;  Roseliua  v.  Delacbalse,  G  La.  Ann.  SSI,  62  Am.  Dec.  G97; 
Dockham  v.  Potter,  27  La.  Ann.  73;  Vorce  v.  Page,  28  Neb.  294. 

"Wllllama  v.  Uncompabgre  Canal  Co..  13  Colo.  469;  King  ot 
Spain  V.  Oliver,  2  Wash.  429,  Fed.  Cas.  No.  7,814;  American  Ina. 
Co.  v.  Oakley.  9  Paige  (N.  Y.)  496.  38  Am.  Dec  661;  San  Francisco 
Sav.  Union  v.  Long,  123  Cal.  107. 

S8  Haddock  V.  Wright,  26  Fla..  203. 

«•  Noble  T.  State  Bank.  3  A.  K.  Marah.  (Ky.)  263;  Bogardna  v. 
Llvlngaton.  2  HtlL  (N.  T.)  236;  Sbroudenbeck  v.  Phoenix  F.  Ina. 
Co..  15  WlB.  632. 

«>Knowlton  v.  PlanUtlon  No.  4,  14  Me.  20. 

•1  Talbot  V.  McGee,  4  T.  B.  Mon.  (Ky.)  377;  Cockran  v.  Lelater,  S 
Root  (Conn.)  348. 

«:;KraiiBe  v.  Hampton.  11  Iowa.  467;  Clark  v.  HolUday.  9  Mo.  711. 


zedbyGoOgIc 


I  636a  APPEARANCE.  1385 

Either  the  dieiit  or  the  opposite  party  may  make  application 
for  an  investigation  by  the  court  during  the  pendency  of 
l^al  prooeedinga.  Or  the  question  may  ariae  in  a  eubse- 
qaent  action  on  the  judgment  obtained  through  hia  un- 
authorized appearance^ 

(a)  During  lis  pendens.  1.  By  the  dieat. — If  an  attor- 
ney undertakes  to  appear  in  a  case,  without  authority  from 
the  party  whom  he  professes  to  represent,  his  act  is  an  abuse 
of  the  privileges  granted  to  him  by  the  court,'  which  it  will 
investigate  and  correct,  upon  the  application  of  the  alleged 
client.*'  Bnt  although  the  client  may  thus  make  hia  appli- 
cation to  the  court  for  relief,  it  ia  not  in  all  cases  of  aaanmed 
authority  that  the  court  wiU  grant  it.  For  if  the  party  has 
himself  been  guilty  of  laches,  and  has  permitted  the  attorney 
to  act^  without  authority,  for  him,  when  he  had  notice  that 
he  was  so  acting,  or  had  knowledge  of  such  facta  as  would  put 
him  on  inquiry,  he  may  thus  deprive  himself  of  the  right  to 
deny  the  attorney's  authority,'*  Such  cases  rest  on  the 
ground  of  estoppel.  A  party  cannot  sleep  upon  hia  rights, 
or  intmst  hia  business  to  attorneys,  and  without  the  least 
show  of  diligence,  come  in  years  after  the  time  at  which  he 
could  have  availed  himself  of  the  advantage  the  law  gave  him, 
and  on  that,  set  aside  a  judgment  or  decree  of  a  court  of  com- 
petent jorisdiction.'" 

'  2.  By  the  advene  party.  -  H"ot  only  may  the  author- 
ity of  the  attorney  to  appear  in  a  case  be  called  into  question 
by  his  alleged  client,  but  alao  by  the  adverae  party  in  a  proper 
case.  If  he  has  reasonable  grounds  to  believe  that  the  attor- 
ney is  not  acting  under  proper  authority,  he  may  make  a  mo- 
tion to  the  court  to  require  him  to  produce  it  But  before  the 
court  will  grant  such  motion,  and  require  the  attorney  of  hia 
adversary  to  produce  his  authority,  he  must  show  that  the 
attorney  does  not  in  fact  possess  the  authority  he  assumes, 
and  that  bis  rights  will  be  jeopardized  by  being  brought  into 

•■Clark  V.  Willett,  3G  Cal.  S34;  People  ▼.  MaripoBa.  39  Cal.  G83. 

Mjonea  v.  WllUamBon,  S  Cold,  (Tenn.)  377;  Harshey  v.  Black- 
nurr,  20  Iow&,  ISl.  8S  Am.  Dec.  E20;  Bryant  v.  Williama.  31  Iowa, 
3S9;  Mftcomber  v.  Peck,  39  Iowa,  351;  Seale  t.  McLAUghlln,  2S  Cal. 

668. 
<s  Jones  V.  Wniiamaon,  6  Cold.  (Tenn.)  377. 
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litigation,  without  the  consent  of  the  man  who  stands  on  the 
record  as  his  adversary.  The  court  will  not  proceed  upon 
light  grounds  or  mere  suspicions.  If,  however,  the  party 
does  show  such  fscts  and  raises  a  reasonable  presumptitm 
that  the  attorney  does  not  possess  the  assumed  authority  from 
his  supposed  client,  or  shows  that  the  justice  of  the  case 
requires  it,  the  court  will  require  the  attorney  to  show  his 
authority.  •*  And  it  is  the  duty  of  the  court  to  require  the 
attorney  to  show  his  authority,  where  it  is  questioned,  not 
capriciously,  but  upon  evidently  good  grounds."^  Objection 
to  the  opposing  attorney's  authority  should  be  made  at  the 
earliest  possible  opportunity,  and  as  a  general  rule,  at  least, 
should  be  made  by  motion  before  the  trial,  and  is  not  a  ques- 
tion to  be  disposed  of  at  the  trial."' 

As  was  said  in  a  Delaware  case:  "In  our  practice,  there- 
fore, the  court  would  expect  some  groimds  to  be  laid  by  aflS- 
davit  or  otherwise,  before  they  would,  at  the  instance  of  the 
defendants,  require  the  plaintiff's  attorney  to  produce  a  writ- 
ten warrant,  or  other  proof  of  his  authority.     Doubtless 

•«  Tally  V.  ReynoldB,  1  Ark.  99,  31  Am.  Dec.  7S7;  People  v.  Mari- 
posa Countr.  39  Cal.  683;  Hunter  t.  Biyftnt.  SS  Cal.  2i8;  State  Use 
of  West  T.  Houston,  3  H&r.  (Del.)  IG;  Spencer  v.  Bailey,  1  Hawaii, 
SOB;  Leslie  v.  Fischer,  62  111.  llS;  Bell  v.  Farwell,  89  Ul.  App.  638; 
State  T.  Tilgbman,  6  Iowa,  496;  McAlezander  v.  Wright,  8  T.  B. 
Mon.  (Ky.)  189,  16  Am.  Dec.  93;  Belt  T.  WUson's  Adm'r,  6  J.  J. 
Harsh.  (K7.)  495,  22  Am.  Dec.  88;  OTlynn  v.  Eagle,  T  Mich.  306; 
HcKieman  v.  Patrick,  5  How.  (Miss.)  338;  Keith  v.  Wilson,  6  Mo. 
435,  3S  Am.  Dec.  443;  Manchester  Bank  v.  Fellows,  2S  N.  H.  302; 
Hamilton  v.  Wrlgbt,  37  N.  T.  602;  Ninety-nine  PlainUffs  v.  Vander- 
bllt,  1  Ahb.  Pr.  (N.  Y.)  193,  4  Duer,  632;  Reece  v.  Reece,  66  N.  C. 
377;  Allen  v.  Green,  1  Bailey  (S.  C.)  448;  Hellman  v.  McWhennie, 
3  Rich.  Law  (S.  C.)  364;  Jones  v.  Williamson,  G  Cold.  (Tenn.)  379; 
Ex  parte  Olllespie,  3  Yerg.  (Tenn.)  32G. 

"A  lawyer  prosecuting  a  suit  should  be  required  to  produce  satis- 
factory evidence  of  ble  authority  to  do  it  in  every  case,  when  then 
is  reasonable  ground  to  apprehend  that  he  Is  proceedtog  withont 
permtasloa  ot  the  Individual  who  stands  on  the  record  as  plaintiff, 
and  In  caee  of  hla  failure  to  produce  such  evidence  the  suit  should 
be  dismissed  by  the  court"    Low  v.  Settle.  22  W.  Va.  392. 

*T  Colorado  Coal  tc  Iron  Co.  v.  Carplta,  6  Colo.  App.  248. 

"People  v.  Lamb,  86  Hun  (N.  Y.)  171;  Clark  v.  Fitch,  2  Wena, 
464;  Indiana  B.  ft  W.  R.  Co.  v.  Maddy,  103  Ind.  200. 
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where  fraud  was  BU^;eBted,  and  especially  if  a  minor  was 
eoncemed  aod  in  danger  of  being  injured  by  an  Qnanthorized 
proceeding  before  ua,  we  would,  for  the  protection  of  either 
gnardian,  ward,  or  defendant,  inqiiire  into  the  attorney's 
authority;  and  would,  if  the  case  required  it,  apply  other 
remedy  than  the  mere  striking  of  the  suit"'*  Bnt  the 
attorney  need  not  show  his  authority  on  a  mere  demand  f 
nor  can  he  be  called  on  to  produce  it  without  previous  no- 
tice." 

"The  rig^t  of  the  coart  to  compel  an  attorney  of  the 
court  to  exhibit  hia  authority  to  sue,  arises  from  the  control 
which  it  exercises  over  all  its  process  and  proceedings,  and 
over  its  officers  in  order  to  prevent  abuse.  It  arises  from 
no  statute,  but  emanates  from  the  breast  of  the  court,  and 
from  its  desire  to  cause  justice  between  the  parties.'"^ 

(b)  In  nbteqnent  prooeediagi.  1,  On  a  domeitio  judg- 
ment.— The  authorities  do  not  all  agree  as  to  the  effect  of  the 
attorney's  unauthorized  appearance,  in  an  action  on  the  judg- 
meut  obtained  through  such  appearance,  where  the  judgment 
ia  a  domestic  one.  Many  of  the  decisions  hold  that  where 
the  attorney's  authority  is  sought  to  be  impeached  in  a  col- 
lateral proceeding  on  the  judgment  or  on  appeal,  the  pre- 
sumption that  the  appearance  of  the  attorney  was  authorized 
by  the  litigant  is  not  merely  prima  facie,  but  is  conclusive, 
and  the  party  whom  the  attorney  professed  to  represent  will 
not  be  permitted  to  prove  that  he  never  authorized  the  attor- 
ney to  appear  for  him.^'  Thus  in  an  action  of  debt  on  a 
judgment,  a  plaintiff  ia  bound  by  a  judgment  for  costs  ren- 
dered against  him  in  an  action  brought  in  his  name  by  an 

«8tat«  V.  Honston,  3  Har.  (Del.)  16,  20. 

>•  Norberg  v.  Helnematt,  59  Mich.  210. 

TiBecklGT  V.  Newcomb,  24  N.  H.  369;  Holder  v.  State  (Tex.  Cr. 
App.)  29  S.  W.  793. 

"Mnet7-Dlne  PlaiDtiffa  v.  Yasderbllt,  1  Abb.  Pr.  (N.  T.)  196. 

i*BoiuiIfleld  V.  Thorp,  71  Fed.  924;  Fluneran  v.  Leonard,  7  Allen 
(UasB.)  54.  83  Am.  Dec.  666;  Young  v.  Wateon,  165  Mass.  77;  Cor 
bitt  7.  TlmmennftD,  96  Mich.  681,  36  Am.  St.  Rep.  686;  Bunton  t. 
LjTord,  37  N.  H.  512,  75  Am.  Deo.  1«;  Brown  v.  Nichols,  42  N.  Y. 
2<;  Vasbbon  t.  Cope,  144  N.  Y.  387;  Ptllebury  v.  Dugan's  Adm'r,  9 
Ohio,  117.  34  Am.  Dec.  427;  Town  of  SL  Albans  v.  Bush,  4  Vt.  58, 
!3  Am.  Dec.  246;  Abbott  v.  Dutton,  44  Vt.  546,  8  Am.  Rep.  394. 
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attorney,  without  his  knowledge  or  consent.^*  But  tlus  rule 
ie  inapplicable  in  a  case  where  the  defendant  in  the  jud^ 
ment  was  a  nonresident  of  the  state  during  the  pendency  of 
the  proceedings  and  was  not  within  the  juriadiction.^"* 

Other  decisions,  however,  tend  towards  holding  that  a  judg- 
ment rendered  upon  the  unauthorized  appearance  of  the  attor- 
ney ia  invalid,  and  the  person  against  whom  such  judgment  is 
rendered  may  question  its  validity,  either  in  a  direct  or  col- 
lateral proceeding.^*  Thus,  it  has  been  held  that  a  domestic 
judgment  may  be  impeached  collaterally  by  the  defendant, 
by  proof  that  he  was  not  served  with  process  and  did  not 
appear,  although  the  record  recites  that  he  was  served,  and 
contains  a  forged  appearance  by  attorney  on  his  hehalfJ' 
This  doctrine  is  based  upon  the  principle  that  as  the  attoi^ 
ney'a  appearance  was  unauthorized,  there  was  no  appearance 
of  the  party,  and  consequently,  the  court  had  no  jurisdiction 
of  the  letter's  person,  and  not  having  jurisdiction  its  judg^ 
ment  was  voidable.  Thus  where,  in  an  action  by  attachment, 
there  was  no  service  of  summons  or  publication  of  notice  on 
the  defendant,  an  appearance  by  an  attorney  at  law,  of  his 
own  motion  and  without  authority,  in  the  name  of  the  de- 
fendant, cannot  confer  jurisdiction  over  the  person  of  the 
defendant.'*     So  the  court  will  strike  oft  a  judgment  when 

II  Town  o(  St.  Albans  v.  Bush,  4  Vt.  G8,  23  Am.  Dec.  246. 

"  Vilas  v.  PlatUburgh  t  M.  S.  Co.,  123  N.  T.  440,  20  Am.  St.  Rep. 
771;  Mafitln  v.  Gray.  19  Kan.  46S,  27  Am.  Rep.  149. 

I'Robaon  v.  Baton,  1  Term  R.  G2;  Bayley  v.  Buckland,  1  Excb. 
1,  16  Law  J.  Ezch.  204;  Reynolds  v.  Howell,  L.  R.  8  Q.  B.  398; 
Merced  County  v.  Hicka,  67  Cal.  108;  Wlillams  v.  Neth,  4  Dak.  360; 
Anderson  v.  Hawlie,  116  111.  33;  Wblte  v.  Jones,  3S  III.  163;  Slier- 
rard  v.  Neviua,  2  Ind.  241,  62  Am.  Dec.  GOB;  Macomber  v.  Peck,  39 
Iowa,  361;  Powell  v.  Spaulding;,  3  G.  Greene  (Iowa)  443;  Harahej 
V.  Blackmarr,  20  Iowa,  161,  89  Am.  Dec.  620;  Reynolds  v.  Fleming, 
30  Kan.  106,  46  Am.  Kep.  86;  Brinkman  v.  Shaffer,  23  Kan.  G2S; 
Christie  V.  Garrlty,  14  Ky.  L.  R.  910,  22  8.  W.  168;  Walworth  v. 
Henderson,  9  La.  Ann.  339;  Decuir  v.  Lejeune,  15  La.  Ann.  669; 
McNamara  v.  Carr,  84  Me.  299;  Stocking  t.  Hanson,  36  Minn.  207; 
Keith  V.  Wilson,  6  Mo.  436,  36  Am.  Dec.  443;  Kepley  v.  Irwln,  14 
Neb.  300;  Klrschbaum  v.  Scott,  36  Neb.  199;  Bryn  Mawr  Nat.  Bank 
V.  James,  152  Pa.  364. 

"  FerguBon  v.  Crawford,  70  N.  Y.  253,  26  Am.  Rep.  589. 

» Anderson  y.  Hawhe,  116  111.  33. 
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the  affidavit  of  the  defendant  states  that  ehe  bad  no  knowledge 
that  a  suit  had  been  brought  against  her  until  execution 
was  iBBued  upon  the  judgment ;  that  the  attorney  who  accepted 
service  of  the  writ  and  statement  was  not  her  attorney ;  that 
she  had  never  consulted  him  professionally  in  respect  to  the 
said  suit,  and  that  he  had  no  authority  from  her  to  accept 
service  as  her  attorney  of  such  writ  and  statement.^*  If 
damages  are  sustained  by  the  defendant,  by  reason  of  the 
judgment  rendered  against  him  through  the  unauthorized 
appearance  of  the  attorney,  the  party  may  have  bis  remedy 
by  a  civil  action  against  the  attorney.^" 

In  some  cases  it  has  been  held  that  such  a  judgment  will 
not  be  set  aside,  if  the  attorney  is  an  able  and  responsible 
person,*'    or   if  the   adverse    party   has   acquired   rights.*' 

T«  Bryn  Hawr  Nat  Bank  t.  James,  152  Pa.  364. 

MAnon.,  1  Salk.  86;  Anon,,  6  Mod.  14;  Field  v.  Gibbe,  Pet.  C.  C. 
IGE.  Fed.  Cas.  No.  4,T66;  Marvel  v.  Maoouvrler,  14  La.  Ana.  3.  74 
Am.  Dec.  42E;  Doraey  v.  Kyle.  30  Md.  G12,  96  Am.  Dec.  617; 
HuiiDlkii7Bon's  Adm'z  v.  Dorsett'B  Adm'z,  2  Har.  ft  O.  (Md.)  37S; 
Schlrllng  V.  Scites,  41  Mlea.  644;  Bunton  v.  Lytord.  37  N.  H. 
512.  75  Am.  Dec.  144;  Everett  v.  Warner  Bank,  58  N.  H.  340;  Bo- 
garduB  V.  LlvlngBtoD,  2  Hllt.  (N.  Y.)  236;  Hoffmlre  v.  Hoffmlre,  3 
Edw.  Cb.  (N.  Y.)  173;  Jackaon  v.  Stewart,  6  Jobne.  (N.  Y.)  34; 
American  Ins.  Co.  v.  Oakley,  9  Paige  (N.  Y.)  496,  38  Am.  Dec.  G61; 
Cyphert  v.  McClune,  22  Pa.  195. 

«iAnon.,  1  Salk.  88;  Anon.,  6  Mod.  16;  Bayley  v.  Buckiand.  1 
Ezch.  1,  16  Law  J.  Bzcb.  204;  Munslkuy eon's  Adm'x  v.  Dorsett'e 
Adm'x,  2  Har.  ft  Q.  (Md.)  378;  Denton  v.  Noyes,  6  Jobns.  (N.  Y.) 
298,  B  Am.  Dec  237;  Allen  v.  Stone.  10  Barb.  (N.  Y.)  647;  Ameri- 
can Ins.  Co.  V.  Oakley,  9  Paige  <N.  T.)  496.  38  Am.  Dec.  561;  Camp- 
bell V.  Bristol,  19  Wend.  (N.  Y.)  101;  University  of  N.  C.  v.  X-asalter, 
83  N.  C.  38. 

In  Hamilton  t.  Wright,  37  N.  Y.  602,  tbe  court  says:  "When  an 
appearance  is  entered  by  an  attorney  without  authority,  the  inquiry, 
whether  such  attorney  la  of  sufficient  responslliility  to  answer  tor 
bla  nnauthorized  conduct  to  the  party  Injured  thereby,  is  enter- 
tained. And  it  may  be  proper  always  to  Inquire  whether  the  In- 
Jury  to  the  party  la  irremediable  unleaa  sucb  appearance  be  set  aside, 
and  tbe  proceedings  founded  thereon  vacated.  In  exercise  of  their 
general  equitable  control  over  their  own  Judgments,  the  court  may 
and  should  consider  whether  they  can  relieve  the  party  for  whom 
an  DnanthorlEed  appearance  is  made,  without  undue  prejudice  to  the 
party  who  has  in  good  faith  relied  upon  such  appearance  and  the 
official  character  of  the  attorney  who  appears.     But  It  would  be  at 
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TbuB,  where  rights  have  been  acquired  bj  one  who  had  no 
notice  of  the  i&ck  of  authority  on  the  part  of  an  attorney 
who  professed  to  represent  the  owners  in  a  proceeding  for 
the  sale  of  land,  no  evidence  tending  to  disprove  the  existenoe 
of  such  authority  ought  to  be  admitted  to  overthrow  the 
rights  BO  acquired.'*  But  a  judgment  rendered  upon  an 
unauthorized  appearance  of  an  attorney  will  be  absolutely 
vacated  and  set  aside,  where  the  attorney  is  insolvent  at  the 
time  the  application  for  relief  is  made,  although  be  may  not 
have  been  insolvent  when  the  judgment  was  rendered,  pro- 
vided the  application  is  made  before  the  rights  of  the  party 
procuring  the  judgment  have  changed  to  his  prejudice.**  If 
the  adverse  party  has  acquired  no  rights  in  the  case,  the 
court  may,  upon  the  application  of  the  supposed  client,  coi^ 
rect  the  proceedings  and  compel  the  attorney  to  pay  the 
.costs.'"  It  will  be  seen,  however,  by  reference  to  these  cases, 
that  the  prevailing  opinion  is  that,  on  principle,  the  responsi- 
bility or  solvency  of  the  attorney  really  has  nothing  to  do 
with  the  question,  and  that  no  party  not  guilty  of  negligence 

variance  with  the  Bctaeme  and  plan  upon  wblch  we  nnlvenallr  ad- 
mtnlBter  the  la,w,  if  a  defeodant  could  be  proeecuted  by  a  responsi- 
ble attorney.  In  full  authority  to  practice  In  our  conrta,  and  after 
bavins  BuccesBfulty  and  in  good  faith  defended,  as  the  caae  might 
be,  through  all  the  tribunals  of  Justice,  and  to  Snal  Judgment  In 
the  court  of  last  resoi^,  be  required  to  submit  to  an  order  setting 
aside  the  proceedings,  and  be  left  to  be  again  prosecuted  for  the 
aame  cause  of  action,  on  the  mere  ground  that  the  plalntUTs  at- 
torney had  no  authority  from  the  plaintiff  to  bring  the  action.  The 
law  which  gives  to  attorneys  their  commlsBlons,  must  be  deemed  to 
guarantee  to  defendants  prot«ctlon  against  such  a  result." 

•)  Williams  V.  Johnson,  112  N.  C.  424;  American  Ins.  Co.  v.  Oak- 
ley, 9  Paige  (N.  T.)  496,  3S  Am.  Dec.  E61, 

M  Williams  V.  Johnson,  112  N.  C.  424. 

'*  Vilas  v.  Plattaburgh  «  M.  R.  Co..  123  N.  T.  440,  20  Am.  St  R^. 
771;  Campbell  v.  Bristol,  19  Wend.  (N.  T.)  101;  Smytli  v.  Balch, 
40  N.  H.  363  (the  court  will  grant  a  perpetual  Injunction  from  en- 
forcing the  Judgment  where  the  attorney  Is  poor  and  irresponsible) ; 
Anon.,  6  Mod.  16;  Bayl^  v.  Buckland,  1  Ezch.  1,  16  Law  J.  Bxch. 
204. 

■■American  Ins.  Co.  v.  OaUey,  9  Paige  (N.  Y.)  496,  38  Am.  Dec. 
B61;  French  v.  French,  4  Law  Rec.  (N.  S.;  Irish)  123. 
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I  be  boand  by  the  act  of  another,  which  wag  wholly  and 

sedly  unauthOTized" 

1  better  mle,  in  the  United  States,  now  seems  to  be  that 

a  judgment  is  rendered  against  a  par^  upon  the  unau- 
ed  appearance  of  an  attorney,  he  may  be  relieved  there- 

irreapective  of  the  question  whether  the  attorney  is 
isible  or  not,  by  a  prompt  and  proper  application  to 
art  or  by  bill  in  equity;  and  the  presumption  of  au- 
r  may  be  contradicted  by  extrinsic  as  well  as  intrinsic 
ice." 

-8.  On  a  foreign  jndpnent  In  the  case  of  foreign 
lents,  however,  recovered  in  other  states  through  the 
borized  appearance  of  an  attorney,  it  is  a  well  settled 
lat  in  an  action  brou^t  upon  them  the  defendant  may* 
:hat  be  was  not  served  with  process,  and  that  the  attor- 
bo  entered  the  appearance  for  him  had  no  authority  to 
;  and  consequently  the  court  bad  no  jurisdiction  over 
And  this  rule  is  true,  notwithstanding  any  recitals 

Lnbe7  v.  Blaclcmarr,  ZO  Iowa,  161,  S9  Am.  Dec.  E20,  EST. 
elton  T.  Tiffln,  e  How.  (U.  8.)  183;  Trnett  v.  Walnwright.  » 
;  Wiley  y.  Pratt,  23  Ind.  628;  Harsh^  v.  Blaclcmarr,  20  Iowa, 
Am.  Dec  BSD;  Birant  v.  Williams,  21  Iowa,  331;  Newcomb 
•ej,  27  Iowa,  390;  Marvel  v.  Manouvrler,  11  La.  Ann.  3,  71 
ec.  424;  Ridge  v.  Alter,  14  La.  Ann.  866;  Heu  v.  Cole.  23  N. 
.  116;  Price  v.  Ward,  25  N.  J.  Law,  225;  McKelway  t.  Jonee, 
J.  Law,  345;  Porter  v.  Bronson,  19  Abb.  Pr.  (N.  T.)  236,  29 
Pr.  292;  Yates  v.  Horanson,  7  Hob.  <N.  Y.)  12;  Rogere  v. 
1,  31  Barb.  (N.  Y.)  304;  BUswortb  v.  Campbell,  31  Barb.  (N. 
1;  Crltcbfleld  v.  Porter,  S  Oblo,  518;  Abemathr  v.  Jenkins, 
1,  286;  Jonee  v.  Wllllamaon,  5  Cold.  (Tenn.)  371;  Boro  t.  Har- 
Lea  (Tenn.)  36. 

A.rcy  T.  Ketcbnm,  11  How.  (U.  8.)  166;  Harris  v.  Hardeman, 
r.  (U.  S.)  334;  Sbelton  v.  Tiffln,  6  How.  (U.  S.)  164;  Klnga- 
.  Tnlestra,  69  Ala.  320;  Eaton  v.  Pennywlt,  25  Ark.  144;  Al- 
.  KiDQer,  4  Conn.  880,  10  Am.  Dec.  161;  Thompson  v.  Emmert, 
416;  Welch  v.  Sykes,  S  HI.  197,  44  Am.  Dec.  689;  Sherrard  v. 
,  2  Ind.  241,  52  Am.  Dec.  608;  Harshey  v.  Blackmarr,  20 
[61,  89  Am.  Dec.  620;  Baltzell  v.  Nosier,  1  Iowa,  588,  63  Am. 
S6;  Latterett  t.  Cook.  1  Iowa,  1.  63  Am.  Dec.  428;  Hindman 
kail,  3  Q.  Greene  (Iowa)  170;  Whetatone  v.  Whetstone,  SI 
iSl:  Miller  V.  Oaskins,  8  Rob.  (La.)  94;  Phelps  v.  Brewer. 
1.    <Has8.)    390,  67  Am.   Dec.   56;    Carleton  v.  Blckford,   13 
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in  the  judgment  record  to  the  contrary.*'  When  an  action  is 
brought  against  a  person  on  a  foreign  judgment  and  he  wishes 
to  defend  bj  showing  that  the  court  had  no  jurisdiction  of  his 
person,  he  may  do  bo  bj  showing  that  he  had  no  legal  notice  of 
the  suit,  and  that  he  had  authorized  no  one  to  appear  in  hie 
name.  The  mere  fact  that  there  was  a  recital  in  the  judg- 
ment record  that  the  party  "came  in"  or  "executed"  or  a  simi- 
lar recital  does  not  show  conclusively  that  he  had  legal  notice, 
or  that  the  attorney's  appearance  was  authorized.*"  This  rule 
ifl  not  in  conflict  with  article  IV,  §  1,  of  the  constitution  of  the 
United  States,  which  provides  that  "full  faith  and  credit 
shall  be  given  in  each  state  to  the  public  acts,  records,  and 
judicial  proceedings  of  every  other  state,"  because  this  pro- 
'vision  refers  only  to  such  records,  when  the  court  had  juris- 
diction over  the  parties;  but  in  these  cases,  as  the  attorney 
appeared  without  authority,  the  cause  was  not  pri^rly  with- 
in the  jurisdiction  of  the  court.'^ 

Qnj  (Mass.)  691,  74  Am.  Dec.  6S2;  Flnneran  t.  Leonard,  7  Allen 
<MaBB.)  64,  83  Am.  Dec.  665:  Wright  v.  Andrews,  130  Masa.  143; 
NaptoD  V.  Leaton,  71  Mo.  358;  Price  v.  Ward,  26  N.  J.  Law,  225; 
HesB  V.  Cole,  S3  N.  J.  Law,  116;  Kerr  v.  Kerr,  41  N.  Y.  27G;  Long 
T.  Long,  1  HUl  (N.  Y.»  699;  Gardner  v.  Tyler,  16  Abb.  Pr.  (N.  Y.) 
22,  26  How.  Pr.  220;  Norwood  t.  Cobb,  24  Tex.  661;  Chunn  v.  Gray. 
61  Tex.  112;  Newcomb  v.  Peck,  17  Vt.  302,  44  Am.  Dec  340;  WllsOD 
V.  Bank  of  Mt.  Pleasant,  6  Leigh  (Va.)  570;  Rape  v.  Heaton,  9  Wis. 
328,  76  Am.  Dec  269. 

MAmott  V.  Webb,  1  Dill.  3S2,  Fed.  Cae.  No.  562;  Dozler  f. 
RlcbardBOn,  26  Ga.  90;  Lawrence  v.  Jarvla,  32  111.  804;  Gllman  t. 
Gllman,  126  Mass.  26,  30  Am.  Rep.  646;  Wright  v.  Andrews,  130 
Mass.  149;  Hall  v.  Williams,  6  Pick.  (Mass.)  232,  17  Am.  Dec  356; 
Price  V.  Ward.  26  N.  J.  Law,  225;  Heaa  v.  Cole,  23  N.  J.  Law,  116; 
Starbuck  v.  Murray,  B  Wend.  (N.  Y.)  148,  21  Am.  Dec  172;  Chap- 
man V.  Austin,  44  Tex.  133;  Rape  t.  Heaton,  9  Wis.  328,  76  Am. 
Doc.  289. 

"Pollard  V.  Baldwin,  22  Iowa,  328  ("duly  served");  Gleason  v. 
Dodd,  4  Mete  (Mass.)  333;  Watson  v.  New  England  Bank.  4  Mete. 
(Mass.)  343;  Marx  v.  Fore,  61  Mo.  69,  11  Am.  Rep.  432;  Starbuck 
T.  Murray,  5  Wend.  (N.  Y.)  148,  21  Am.  Dec.  172;  Hoffman  v.  Hoff- 
man, 46  N.  Y.  30,  7  Am.  Hep.  299;  Noyes  v.  Butler,  6  Barb.  (N.  Y.) 
613;  Pannywlt  v.  Foote,  27  Ohio  St.  600,  22  Am.  Rep.  340;  Chunn 
T.  Gray,  51  Tex.  112;  Norwood  v.  Cobb,  24  Tex.  561  (return  "ex- 
ecuted"); Easiey  v.  McCUnton,  33  Tex.  2S8    ("executed"). 

>i  Oilman  v.  Gllman,  126  Mass.  26,  30  Am.  Rep.  646;    Pennywit 
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vill  be  seen  that  a  dietiactioQ  is  made  between  domestic 
)reign  judgments  obtained  b;  the  unauthorized  appear- 
of  the  attorney.  The  only  apparent  reason  for  this 
ction  is,  that  "in  the  case  of  a  foreign  judgment  it  ie 
aible,  or  at  least  unreasonable,  to  require  the  defendant 

to  the  state  which  rendered  it  and  attack  it  directly 
jtion  or  bill;"  therefore  he  is  permitted  to  plead  the 
f  authority  in  the  attorney,  in  a  collateral  as  well  as  a 

proceeding.     "Whereas  in  the  case  of  a  domestic  judg^ 

it  may  be  deemed  better  to  force  the  party  to  assail  it 
Ij  ♦  *  •  jiy  prohibiting  him  from  resorting  to  the 
if  a  want  of  authority  in  the  attorney,  collaterally,"  as 
inse  to  au  action  on  the  judgment.*' 
—  Judgment  through  fraud.  £ut,  where  a  judgment, 
er  foreign  or  domestic,  ia  rendered  against  a  party  upon 
[authorized  appearance  through  fraud  or  collusion  be- 

the  plaintiff's  attorney  and  the  attorney  for  the  de- 
nt or  other  party  interested,  or  by  the  attorney  alone, 

in  equity  will  be  granted  to  the  defendant,  if  he  seeks 
lief  promptly  and  properly,  and  has  not  been  guilty  of 


)te,  21  Ohio  St.  600,  22  Am.  Rep.  340,  note;  Tbompaon  v. 
■an,  IS  Wall.  (U.  S.)  457;  Knowles  v.  Qaslight  ft  C.  Co.,  19 
(D.  S.)  E8;  Mills  t.  Dnryee,  7  Crancb  IV.  S.)  481;  D'Arcy 
chum,  11  How.  iV.  S.)  166. 

arsbe;  v.  B!ackm&rr,  20  Iowa,  161,  S9  Am.  Dec  G23.  And  aa 
kid  In  Plnneraa  r.  Leonard,  7  Allen  (Mass.)  G4,  83  Am.  Dec. 
66:  "The  strong  reason  for  permitting  Judgments  rendered 
ler  states  to  be  Impeached  tor  want  of  Jurisdiction  of  the 
},  was  the  necessity  of  such  a  rule  of  law,  as  the  only  et- 
1  way  to  protect  our  cltlxens  from  the  effect  of  judgments 
perly  rendered  agalnat  tbem  by  courts  having  no  Jurisdiction 
iiem.  But  in  the  case  of  our  domestic  Judgments  between 
m  citlsena,  If  such  Judgment  has  been  obtained  Improperly, 
tor  want  of  service  or  of  authority  to  appear,  or  other 
the  remedy  Is  at  hand,  and  the  party  aggrieved  may  obtain 
tn  our  own  courts,  by  proper  application  (or  review,  or  by 
if  error,  or  In  a  proper  case  by  bill  In  equity,  and  a  stay  of 
dings  may  be  had  until  such  claim  for  relief  has  been  duly 
and  adjudicated  upon." 

arshey  t.  Blackmarr,  20  Iowa.  161,  89  Am.  Dec.  520;  De  Louie 
■h.  2  O.  Greene  (Iowa)  55,  50  Am.  Dec.  491;  Beker  v.  O'Rlor 

C.  ft  S.— 88. 
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§  637.    What  endenoe  required  to  rebut. 

Where  a  party  questions  an  attomey'a  authority  to  appear, 
he  must  usually  show,  by  affidavit,  facts  sufficient  to  raise  a 
reasoaable  presumption  that  the  attorney  is  acting  without 
authority,  or  to  rebut  the  presumption  that  he  is  author- 
ized.'* But  the  affidavit  of  an  attorney  which  states  that  he 
is  informed  and  believes  that  the  attorney  who  represents  the 
opposite  party  is  not  authorized  to  appear  is  insufficient  to 
show  the  want  of  authority  in  the  opposing  attorney.*^  So 
his  authority  cannot  be  impugned  by  mere  auggeatiou.*' 
The  burden  of  proof  of  showing  such  lack  of  authority  ia 
on  the  party  that  denies  the  authority,  and  he  must  establish 
his  allegations  by  positive  proof, *^     Whether  or  not  an  attor- 

dan,  6E  Cal.  368;  Dorsey  t.  Kyle.  20  Md.  512,  96  Am;  Dec.  617;  KeLm 
v.  Stigar,  76  Md.  378;  Burton  v.  Lyford,  37  N.  H.  512,  75  Am.  Dec. 
144;  Denton  v.  NoyeB,  6  Johns.  (N.  Y.)  29S,  5  Am.  Dec.  237;  Jonea 
T.  WllllamBon,  5  Cold.  (Tenn.)  371. 

"Tally  V.  Reynolds,  1  Ark.  89.  31  Am.  Dec.  737;  Cartwell  *. 
Menifee,  2  Ark.  356;  Turner  v.  CarutterH,  17  Cal.  432;  Dillon  v. 
Rand,  15  Colo.  372;  State  v.  Houston.  3  Har.  (Del.)  15.  20;  Wil- 
liams V.  Butler.  35  Itl.  545;  Bell  t.  Farwell.  89  111.  App.  638;  New 
Orlea&B  v.  Steinhardt,  52  La.  Ann.  1043;  Bender  v.  McDowell,  46 
La.  Ann.  393;  Postol  Telegraphic  Cable  Co.  y.  LoulBville.  N.  O.  A 
T.  R.  Co.,  43  La.  Ann.  522;  DocUiam  v.  Potter,  27  La.  Ann.  73; 
Holllns  V.  St.  Louis  A  C.  R.  Co.,  57  Hud  (N.  Y.)  139;  Bryn  Mawr 
Nat.  Bank  v.  James,  152  Pa.  364;  Danville,  H.  A  W.  B.  R.  Co.  v. 
Rhodes,  ISO  Pa.  167.  Under  Georgia  Civ.  Code,  f  4423,  it  Is  held 
that  the  presumption  of  an  attorney's  authority  to  appear  can  be 
overcome  only  as  provided  by  that  statute.  Planter*'  ft  People's 
M.  Fire  ABS'n  v.  De  Loach,  113  Oa.  802. 

SB  People  T.  Mariposa  Co.,  39  Cal.  6S3;  Tails  v.  Picton,  91  Mo. 
207;  Robinson  v.  Robinson,  32  Mo.  App.  88.  See  Famous  Htg.  Co. 
V.  Wilcox,  180  III.  246. 

» Campbell  v.  Arcenauz,  3  La.  Ann.  65S;  Turner  v.  Caruthers, 
17  Cal.  431;  Williams  v.  Uncompahsre  Canal  Co.,  13  Colo.  469,  476; 
Connell  v.  Galllgber,  36  Neb.  749;  State  v.  Passaic  County  Agri- 
cultural Soc,  54  N.  J.  Law,  260. 

«T  Bonnlfleld  v.  Thorp,  71  Fed.  924;  Stubbs  v.  Leavltt.  30  Ala 
352;  Garrison  v.  McGowan,  4S  Cal.  600;  Bsley  V.  People,  23  Kan. 
610;  Mutual  L.  Ins.  Co.  v.  Pinner,  43  N.  J.  Eq,  62;  Dey  v.  Hatha- 
way Printing  Telegraph  ft  Tel.  Co.,  41  N.  J.  Bq.  4J6;  Holder  v. 
State.  35  Tei.  Cr.  R.  19;  Schlltz  v.  Meyer.  61  Wis.  418;  Thomas  t. 
Steele,  22  Wis.  207.    But  see  Brooks  v.  Kearas,  86  111.  547,  where 
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d  authority  to  appear  in  a  case  is  a  queation  to  be 
ined  by  the  jury  from  all  the  facts  of  the  case,  or  if 
e  no  jury  by  the  court  alone.'* 

How  relief  obtained. 
16  absence  of  special  circumstances  necessitating  a  re- 

a  court  of  equity,  relief  from  a  judgment  rendered, 
it  to  be  rendered,  against  a  party,  upon  the  unanthor- 
pearance  of  an  attorney  in  bis  name,  is  to  be  sought 
rect  application  to  the  court  by  motion  in  the  action 
^  the  unauthorized  appearance  was  entered;""  or  the 
ption  that  the  attorney  who  appeared  was  authorized 
0  may  be  rebutted  in  any  direct  proceeding  to  attack 
Igment  based  on  such  appearance,  by  showing  that  no 

was  served  in  the  action,  and  that  the  attorney  ap- 

wjthout  the  consent  or  knowledge  of  the  one  whom 
imed  to  represent.'"*'     It  is  held,  however,  that  the 

den  of  proving  autliorlt7  was  on  the  person  alleging  It; 

T.  Stewart,  66  How,  Pr.   (N.  Y.)   266;  Dangerfleld's  Bx'z 
aton'e  Helra,  S  Mart.  (N.  S.;  La.)  119. 
iwugh  V.  Jonea.  64  N.  C.  29;   Howard  v.  Smith,  33  N.  Y. 
:t  124;  Clark  v.  HolUday,  9  Mo.  711;  Henderson  v.  Terry, 

2S1. 
nolde  T.  Howell,  L.  R.  S  Q.  B.  398;    Bounlfleld  t.  Thorp. 

924;  Hill  V.  Mendenhall,  21  Wall.  (U.  S.)   453    (by  apectal 

eqalvalent);  Cartwell  v.  Menifee,  2  Ark.  366;  Turner  t. 
n,  17  Cal.  432;  Dillon  t.  Rand,  15  Colo.  372;  Williams  v. 
Bhgre  Canal  Co.,  13  Colo.  469;  Du  Bois  v.  Clark,  12  Colo. 
};  Lester  V.  Mclntoeh,  101  Or.  675;  Hli  v.  People,  lis  III. 
ite  V.  Beardsley,  108  Iowa,  396;  First  Nat.  Bank  of  Newton 
B.  Grimes  Dry  Goods  Co.,  46  Kan.  610;  Reynolds  t.  Flem- 
Kan.  106,  46  Am.  Rep.  86;  Howe  t.  Anderson  (Ky.)  14  S. 

Arco  T.  Wayne  Circuit  Judge,  42  Mich.  362;  Vilas  v.  Platts- 
:  M.  R.  Co.,  1S3  N.  Y.  440.  20  Am.  St.  Rep.  771;  Ferguson 
ford,  TO  N.  T.  266,  26  Am.  Rep.  589;  American  Ins.  Co.  T. 

i  Paige  (N.  Y.)  496,  38  Am.  Dec.  661;  Denton  v.  Nofes,  6 
(N.  Y.)  297,  6  Am.  Dec.  237;  Hellman  T.  McWhennie,  3 
iw  (S.  C.)   364;  Abbott  v.  Dutton,  44  Vt.  546,  8  Am.  Rep. 

eat  West  Mln.  Co.  v.  Woodmas  of  A.  MIn.  Co.,  12  Colo. 
Im.  St.  Rep.  204;  Winters  v.  Means,  26  Neb.  241,  13  Am. 
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attorney's  authority  cannot  be  questioned  for  the  first  time 
on  appeal  or  by  writ  of  error;""  nor  by  audita  querela.'" 

But  under  specia]  circuniatances,  "where  the  question  oi 
the  unauthorized  appearance  is  complicated  with  fraud,  oi 
the  rights  of  purchasers  or  the  circumstances  are  such  that 
the  court  can  see  that  the  right  to  or  measure  of  relief  cannot 
properly  be  determined  on  motion,  having  regard  to  all  in- 
terests affected,  resort  may  be  had  to  a  bill  in  equity,'""* 
And  in  order  for  a  party  to  have  a  judgment  set  aside  in 
equity,  for  lack  of  notice  or  want  of  authority  in  the  attor 
ney  to  appear,  he  must  show  that  he  will  suffer  some  injury 
by  reason  of  the  judgment  if  allowed  to  stand,  and  that  he 
has  resorted  to  his  legal  remedy,  a  motion  to  set  aside  the 
judgment  in  the  court  in  which  it  was  rendered.**** 

§  639.    Sufficiency  of  proof  of  authority  to  appear. 

When  an  attorney's  authority  to  appear  is  questioned,  and 
proof  thereof  called  for,  the  mere  declaration  or  statement 
by  the  attorney  that  he  was  employed  by  the  party  to  repre- 
sent him,  or  by  his  agent,  whom  he  believed  to  be  dnly 
authorized,  or  that  he  represents  the  party,  will  ordinarily 
be  deemed  sufficient  proof  of  such  authority.*""     Where  at 

loiCockran  v.  Leister,  2  Root  (Codq.)  348;  WilliamB  t.  BuUer, 
86  111.  546;  Btate  v.  Carotbera,  1  O.  Greene  (Iowa)  464;  Heffer- 
man  t.  Burt,  7  Iowa,  320,  Tl  Am.  Dec.  446;  Noble  v.  Bank  ot  Ky., 
3  A.  K.  Marsb.  (Ky.)  263;  Talbot  v.  McGee.  4  T.  B.  Hon.  (Ky) 
377;  Clark  t.  Holllday,  9  Ho.  711;  Dunman  v.  Hartwell,  S  Tex.  4S5. 
60  Am.  Dec.  176;  Shroudenbeck  t.  Pbcenlz  P.  Ina.  Co.,  15  WIb.  S3!. 
But  see  Abbott  v.  Dutton.  44  Vt.  546,  8  Am.  Rep.  394. 

iMSpBuldIng  V.  i:wlft,  18  Vt.  214;  Abbott  v.  Dutton,  44  Vt  646. 
S  Am.  Rep.  394. 

101  ViJftB  V.  Plattabureb  ft  M.  R.  Co.,  123  N.  Y.  440,  20  Am.  St. 
Rep.  773;  BbeltoD  v.  Tlffln,  6  How.  (U.  S.)  163;  Wiley  v.  Pratt,  21 
Ind.  628;  Harsbey  t.  Blackmarr,  20  Iowa,  161,  89  Am.  Dec.  52(1; 
Olfford  T.  Tborn,  9  N.  J.  Bq.  702;  Boro  v.  Harris,  13  Lea  (Tenn.) 
43;  Coles  v.  Anderson,  8  Humph.  (Tenn.)  489. 

loiPlggott  T.  AddlckB,  3  G.  Greene  (Iowa)  427,  66  Am.  Dec.  W. 

lOB  Daughdrill  v.  Daughdrlll,  108  Ala.  321  (statute  provides  tbtt 
oatb  of  attorney  is  presumptive  evidence  of  autborlty);  Mobile 
Transp.  Co.  v.  Mobile,  128  Ala,  336,  86  Am.  St.  Rep.  143;  Bridgton 
V.  Bennett.  23  Me.  420;  Penobscot  Boom  Corp.  v.  Lameon,  16  Me 
224,  33  Am.  Dec.  666;  Stelle  v.  Old  Colony  R.  Co.,  166  Mass.  26:!.' 
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:y,  wto  is  ruled  to  produce  his  authority  to  bring  a 
lies  the  affidavit  of  the  plaintiff's  agent  that  he  was 
id  by  the  plaintiff  to  cause  the  suit  to  be  brought,  and 
s  employed  said  attorney  in  pursuance  of  such  direc- 
he  showing  of  authority  is  sufficient.***"  So  letters 
lienta,  or  the  clients'  agent,  residing  at  a  distance,  to 
ittorney  purporting  to  employ  him  in  a  legal  matter 
Id  to  be  sufficient  proof  of  his  authority;"'  or  any 
written  recc^ition  of  the  attorney's  authority  is  held, 
the  statute,  to  be  presumptive  evidence  of  such  author- 
the  time  the  suit  was  brought.*"*  But  the  mere  po8- 
of  a  bond  or  other  negotiable  paper  does  not  authorize 
)secution  of  a  suit  on  it  in  the  name  of  the  obligee;'*" 

I  he  prove  his  authority  to  appear  by  producing  a  let- 
m  a  third  person  asking  him  to  appear.'*" 

Bter  Bank  v.  Fellows,  28  N.  H.  302;  Folly  v.  Smith,  12  N. 

139;  Andrews  v.  Harrington,  19  Barb.  (N.  T.)  343;  CanllT 
■s,  16  Jobna.   (N.  T.)    246;   Lindhelm  v.  Manhattan  R.  Co., 

(N.  T.)  122  (comiiare  Stephanl  v.  StephanI,  7G  Hun  [N. 
I.    But  see  Blgler  v.  Toy,  68  Iowa,  687. 

ighea  v.  Osborn,  42  Ind.  450;  Famous  Mfg.  Co.  v.  Wilcox, 
246. 

ckman  y.  Troll,  29  Minn.  124;  Holden  y.  Oreve,  41  Minn. 
T  T.  Brown,  69  Fed.  216;  BuBh  v.  Miller,  13  Barb.  (N.  Y.) 
con  T.  Smith,  1  Brev.  (S.  C.)  426;  Kogera  v.  Rebecca  Park's 
,  4  Humph.  (Tenn.)  480;  Orlgnon  v.  Scbmltz.  18  WU.  620. 
r  from  attomefs  of  another  place,  enclosing  note,  and  In- 
g  bim  to  secure  or  put  in  process  of  collection  Is  sufficient. 
V.  Savery,  8  Iowa,  217. 

ardln  v.  Ho-yo-po-nubby's  Lessee,  27  Miss.  579,  the  court 
"Suits  are  frequently  Instituted  by  Bttomeya  under  the  au- 
of  letters  from  their  clients,  who  are  strangers,  and  whose 
Itlng  la  unknown  to  them,  and  could  not  be  proved  wlth- 
at  trouble  and  delay.  II  required  In  auch  a  case  to  produce 
borlty,  the  production  of  the  letter,  though  he  mtgbt  be 
to  prove  the  handwriting,  would  be  aufflclent;  and  ao  of  a 
rrltten  by  a  party   purporting  to  be  the  agent  of  the  plain- 

II  that  la  required  to  be  shown  In  auch  cases  in  the  flrat 
3,  la.  that  the  attorney  has  acted  In  good  faith  and  under  ' 
lorlty  appearing  to  be  genuine,  though  Informal." 

rean  v.  Lloyd,  128  111.  493. 

rlt  V.  Wilson's  Adm'r,  6  J.  J.  Marsh.  (Ky.)  49S.  22  Am.  Dec. 

estbrook  v.  Blood,  50  Mich.  443. 
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Satiafactorj  evidence  of  such  authority  may  also  be  fur- 
nished by  acts  as  well  as  by  declarations  or  written  evidence. 
Thus  the  authority  of  an  attorney,  who  has  been  employed  by 
a  director  or  other  analc^ue  officer  of  a  corporation,  to 
appear  for  it,  without  any  specific  vote  therefor,  and  who 
has  been  paid  for  his  service  by  the  corporation,  is  suffi- 
ciently proved.*"  So  the  employment  of  an  attorney  is 
proved  sufficiently  by  his  acting  as  such  for  the  plaintiff  and 
being  recognized  as  acting  in  that  capacity  on  the  records 
of  the  courts."*  Or  although  his  original  appearance  was 
ujiauthorized,  it  may  be  shown  that  it  was  subsequently 
ratified  by  the  client.'^' 

lit.  Implied  Powkbs  of  hi  Attobhet. 
g  640.    General  powen  over  a  oau. 

(a)  As  to  remedy. — As  a  general  rule  an  attorney  at  law 
has,  by  virtue  of  his  retainer  as  such,  very  large,  if  not  abso- 
lute, power  to  do  in  behalf  of  his  client  all  lawful  acts,  in  or 
out  of  court,  that  are  ne  essary  or  incidental  to  the  prosecution 
and  management  of  the  case,  which  affect  the  remedy  only, 
and  not  the  cause  of  action."*  "To  impose  upon  the  attorney 
the  necessity  of  consulting  with  his  client  whenever  proposi- 
tions are  made  to  him  with  regard  to  these  matters,  which  in 
his  judgment  are  advantageous,  would  so  embarrass  and 
thwart  him  as  in  a  great  measure  to  destroy  his  usefulness; 

»i  Field  V.  Proprietors  of  Common  &  Undivided  Land,  1  Cush. 
(Mass.)   II. 

■"Smallwood  v.  Norton,  20  Me.  83,  37  Am.  Dec.  39.  See.  also, 
Netl  V.  Smyth,  111  111.  100. 

"■Hugbes  County  v.  Ward,  81  Fed.  3H;  RoberU  v.  Denver,  L. 
A  Q.  R.  Co.,  S  Colo.  App.  604. 

IK  Rex  V.  Pinsoneault,  L.  R.  6  P.  C.  245;  McOeorse  y.  Blgstone 
Gap  Imp.  Co.,  88  Fed.  G99;  Crescent  Canal  Co.  v.  Montgomery,  1Z4 
Cal.  134;  Coonan  v.  Loewenthal,  129  Cal.  197;  Toy  v.  Haskell,  128 
Gat.  668,  79  Am.  St.  Rep.  70;  Benson  t.  Carr,  73  Me.  7G;  Houlton 
v.  Bowker,  IIB  Mass.  36,  IB  Am.  Rep.  72.  Huffcut.  Cas.  228;  Ratl- 
can  v.  Union  Depot  Co.,  80  Mo.  App.  628;  Welsh  v.  Cochran,  63  N. 
Y.  181,  20  Am.  Rep.  S19:  Hamel  v.  Broohlyn  HelghU  R.  Co.,  69 
App.  DIv.  (N.  Y.)  136;  Garrett  v.  Hanshue  (Ohio)  42  N.  E,  256: 
Bwartz  v.  Morgan,  163  Pa.  195,  43  Am.  St.  Rep.  786;  Fox  t.  Wm. 
Deering  ft  Co.,  T  S.  D.  443. 
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x  it  is  that  the  courts  quite  generally  concede  to  the  attor- 
nnlitnited  authority  over  the  conduct  of  the  litigation, 
uding  the  power  to  control  all  legal  process,  and  to  compro- 
i  or  release  all  attachment  or  other  liens  which  have  ac- 
id in  the  progress  of  the  cause,  as  collateral  thereto, 
not  belonging  to  the  original  demand."^" 
Whatever  the  attorney  does  or  omits  to  do  in  the  conduct 
■tigation,  as  affects  the  remedy  only,  if  it  be  not  done 
dulently  or  collusively,  is  binding  on  the  client,  although 
lay  result  in  an  injury  to  him."*  And  this  includes 
er  to  employ  all  necessary  and  usual  means  for  the  accom- 
iment  of  the  purpose  for  which  he  was  employed,**^  or  to 
11  acts  which  the  interest  of  his  client  may  require,"*  and 
within  the  scope  of  his  authority."*  The  attorney  is 
ifficer  of  the  court,  and  the  court  holds  him  responaible 
the  due  and  orderly  conduct  of  the  case,  and  as  long  as 

Levy  T'  Brown,  G6  Mlas.  S9. 

NlgMlngale  v.  Or.  Cent.  R.  Co..  2  Sawy.  338.  Fed.  Caa.  No. 
<;  Putnam  v.  Day,  22  Wall.  (U.  8.)  60;  Terry  v.  Commercial 
:,  S2  U.  a.  454;  Pierce  t.  Strickland,  2  Story,  292,  Fed.  Caa. 
11,117;  Scrogglii  v.  Hammett  Qrocer  Co.,  66  Ark.  183;  Coooan 
Mwenthal,  129  Cal.  197;  Lee  t.  Grimes,  4  Colo.  186;  De  Louis 
eefa,  2  Q.  Qreene  <Iowa)  SG,  GO  Am.  Dec.  491;  Jenney  t.  Deles- 
Ler,  20  Me.  183;  Benson  t.  Carr,  73  Me.  76;  Burgeaa  t.  Stevens, 
le.  G59;  Houlton  v.  Bowker,  IIG  Moss.  36,  16  Am.  Rep.  72; 
and  V.  Wbite,  109  Mass.  S92;  Lewis  t.  Sumner,  13  Mete. 
IB.)  269;  Cllaton  t.  Heagney,  176  Mass.  134;  Foster  t.  Wiley, 
Ich.  244,  IG  Am.  Rep.  18G;  Levy  t.  Brown,  66  Miss.  83;  McCann 
cL«nnan,  3  Neb.  26;  Edgerton  t.  Brackett,  11  N.  H.  218;  Howe 
awrence,  22  N.  J.  Law,  99;  Beck  v.  Bellamy,  93  N.  C.  129; 
ier  ▼.  Huntsman  (Tean.  Cb.  App.)  49  S.  W.  67;  Clark  v.  Ran- 
9  Wis.  13G,  76  Atn.  Dec.  252. 

Clark  V.  Randall,  9  Wis.  135,  76  Am.  Dec.  2G2,  note. 
Pierce  t.  Strickland,  2  Story,  292,  Fed.  Gas.  No.  11.147. 
Painter  v.  Abel,  8  Law  T.  (N,  S.)  287;  Lawaon  v.  Bettleon, 
rk.  401;  Sampson  v.  Otileyer,  22  Cal.  200;  Stenzel  t.  Sims,  2S 
Lpp.  638;  Harvey  ▼.  Fink,  111  Ind.  249;  Nave  v.  Baird,  12  lad. 
Fairbanks  t.  SUnley,  18  Me.  296;  Rice  v.  Wllfclna,  21  Me.  G68; 
el  T.  Carmack,  2  Md.  Ch.  143;  Morgan  v.  Joyce.  66  N.  H.  638; 
r.  Oreen,  62  N.  J.  Eq.  1.  8;  RuSEell  v.  Lane,  1  Barb.  (N.  T.)  619; 
alee  T.  McDowell,  39  N.  C.  (4  Ired.  Bq.)  4S1;  Bolng  v.  Ra- 
ft Q.  R.  Co.,  88  N.  C.  62;  Chambers  v.  Hodges,  23  Tex.  104; 
Mill  Co.  v.  Payne,  9  Wyo.  441. 
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the  attorney  appears  on  record  for  the  client,  the  latter  has 
no  right  to  control  or  interfere  with  him  in  the  due  and 
orderly  conduct  and  management  of  hia  case.**"  And 
where  amendments  to  a  declaration  are  allowed  by  the 
court  with  the  consent  of  defendant's  attorney  regularly  em- 
ployed in  the  action,  the  fact  that  the  attorney  has  not  yet 
entered  his  appearance  of  record  is  immaterial.**'  An  at- 
torney of  record  may  bind  hie  client  to  a  final  disposition  of 
an  action  by  oral  or  written  agreement  entered  on  the  record, 
made  an  order  of  court,  and  executed  by  the  adversary  in 
good  faith,  without  knowledge  of  any  limitation  upon  the 

i">  Crescent  Canal  Co.  t.  Montgomeir,  124  Cat.  136;  Wylle  t. 
Sierra  Gold  Co.,  120  Cat.  485;  Coonan  t.  Loewenthal,  129  Cal.  197; 
Mott  T.  Foster,  4G  Cal.  72.  And  the  attorney's  temporary  absence 
trom  the  county  doea  not  aOect  the  rule.  In  Commissioners  t. 
Younger,  29  Cal.  147,  87  Am.  Dec.  164,  the  court  says:  "A  party 
to  an  action  may  appear  Id  his  own  proper  person  or  by  attorney, 
but  be  cannot  do  both,  ir  he  appears  by  attcmey,  he  must  be 
heard  through  him,  and  It  is  Indispensable  to  the  decorum  of  the 
court,  and  the  due  and  orderly  conduct  ol  a  cause,  that  such  at- 
torney shall  have  control  of  the  action,  and  bis  acts  go  unques- 
tioned by  anyone  except  the  party  whom  he  representB.  So  lorg 
as  be  remains  attorney  of  record,  the  court  cannot  recognize  any 
other  as  having  the  management  of  the  case.  If  the  party,  tor  any 
cause,  becomes  dissatisfied  with  his  attorney,  the  law  points  out 
a  remedy.  He  may  move  the  court  for  leave  to  change  his  attor 
ney,  as  provided  In  section  10  of  the  act  concerning  attorneys  and 
counselors.  Until  that  has  been  done,  the  client  cannot  assume 
control  of  the  case.  While  there  Is  an  attorney  of  record,  no  stip- 
ulation as  to  the  conduct  or  disposal  of  the  action  should  be  enter 
talned  by  the  court  unless  the  same  is  signed  or  assented  to  by 
such  attorney.  *  •  *  Such  a  rule  Is  not  only  Indispensable  to 
the  orderly  conduct  of  the  cause,  but  Is  likewise  a  safeguard  to  the 
client  against  the  Intrigues  of  his  adversary."  Nightingale  v. 
Or.  Cent.  R.  Co.,  2  Sawy.  338,  Fed.  Caa.  No.  10,264;  Monson  v. 
Hawley,  30  Conn.  51,  79  Am.  Dec.  233,  23E;  McConnell  v.  Brown, 
40  Ind.  384;  Anon,,  1  Wend.  (N.  Y.)  109;  Bdgerton  v.  Brackett,  11 
N.  H.  218;  Bonnlfleld  v.  Thorp,  71  Fed.  924.  But  see  McBratney 
V.  Rome,  87  N.  Y.  467,  holding  (hat  where  a  client  has  stipulated 
in  person  for  the  discontinuance  of  an  action,  he  cannot  question 
its  regularity,  and  cannot  be  heard  to  say  that  having  appeared  by 
attorney,  he  only  was  authorized  to  sign  such  a  stipulation. 

i:i  Rothschild  V.  Knight,  176  Mass.  48. 
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Qey'fl  authority;'*^  and  the  fact  that  lie  ia  attorney  for 
ifant,  employed  by  the  infant's  next  friend,  makes  no 
rence  in  his  powers.' " 

)  Ai  to  canse  ot  action.— Bat  the  attorney  haa  not  the 
ied  power  to  do  such  acts  or  control  such  matters  as  may 
t  the  client's  rights  or  cause  of  action.  He  cannot  do 
ling  by  which  the  client  would  lose  hiB  rights  in  a  cause 
)ut  full  satisfaction  therefor.  The  reason  for  this  dia- 
ion  between  the  attorney's  piower  over  the  remedy  and 
r  over  the  cause  of  action  is  obvious.  "The  owner  of 
laim  must  always  be  the  proper  judge  of  its  value,  and 
e  terms  upon  which  he  is  willing  to  extinguish  it,  or  to 
Be  any  of  the  securities  by  which  it  was  protected  when 
aced  it  in  the  hands  of  the  attorney;  and  the  latter,  there- 
must  consult  him  before  taking  any  step  which  is  likely 
oduce  these  results.     Elut  the  client  cannot  know  as  well 

8  lawyer  the  steps  necessary  to  insure  its  collection,  or 
late  so  accurately  the  value  of  the  legal  securities,  which 
be  evolved  in  the  course  of  the  litigation.     It  is  because 

9  ignorance  of  these  matters  that  he  employs  an  attorney, 
submits  to  bis  superior  judgment  the  conduct  of  the  liti- 
n  "*" 

18  English  rule,  however,  does  not  seem  to  limit  the  attor- 
i  power  to  matters  that  affect  the  remedy  only,  as  it  is 
!  broadly  laid  down  that  "the  attorney  is  the  general 
t  of  his  client  in  all  matters  that  may  be  deemed  likely 
iae  in  the  progress  of  the  cause  or  the  collection  of  the 
1."  If  he  acta  without  the  instructions  of  his  client, 
ill  not  be  liable  to  him  if  his  acts  have  been  bona  fide, 
marked  with  reasonable  care  and  skill.  If  he  acts  in 
tion  of  express  instructions,  he  will  be  liable  to  his  client, 
the  latter  will  be  bound  by  bis  action,  bo  far  as  the 
isite  party  is  concerned,  unless  that  party  was  cognizant 
le  violated  instructions.*'" 

Bellveau  v.  Amoskeag  Mfg.  Co.,  68  N.  H.  225,  73  Am,  St.  Rep. 

BelivHU  T.  AmoBkeag  Mlg.  Co.,  6S  N.  H.  226,  73  Am,  St.  Rep. 

Levy  V.  Brown,  S6  Miss.  89, 

Preotwick  v.  Poley.  18  C,  B.   (N.  S.)   806;  Chown  v,  Parrolt. 


Digitized  byGoOgIc 


1402  ATTORNEY  AND  CLIENT.  g  641 

§  641.    Client'i  control  over  aotion. 

In  the  previous  section,  it  has  been  seen  that  where  an 
attorney  at  law  is  retained  in  a  case  he  has  very  large,  if  not 
exclusive,  power  and  authority  in  the  prosecution  and  man- 
agement of  the  auit,  in  all  mattera  that  affect  the  remedy 
only ;  and  that  the  client  could  not  control  or  interfere  with 
him  in  the  conduct  of  the  cause.  But  this  power  doea  not 
extend  to  the  right  or  action  itself.  As  to  this  it  is  a  general 
rule  that  the  parties  to  an  action  have  a  perfect  right  to  set- 
tle their  case  out  of  court  and  without  the  intervention,  con- 
sent, or  knowledge  of  their  attorneys."*  It  is  the  client's 
action  and  not  the  attorney's,  and  the  former  is  quite  com- 
petent to  do  with  the  action  as  be  sees  fit  The  attorney's 
power  only  extends  to  the  management  of  the  case  while  it 
is  in  bis  power ;  and  if  it  is  taken  away  from  him  by  settle- 
ment or  otherwise,  be  has  no  right  to  prevent  it.  Before 
judgment  the  attorney  has  no  such  lien  as  will  prevent  hia 
client  from  settling  the  case  without  his  consent  or  interven- 
tion.'*^ And  a  contract  of  employment  containing  a  pro- 
vision preventing  the  client  from  settling  or  discontinuing 
the  suit  without  the  attorney's  consent  is  contrary  to  public 
policy  and  void.^^^  "The  law  encourages  the  amicable  ad- 
justment of  disputes,  and  a  construction  of  a  contract  which 
would  operate  to  prevent  the  client  from  settling  will  not  he 
favored.'"^®  Thus  it  is  held  that  a  party  may  withdraw 
pleadings  interposed  by  his  attorney  while  the  retainer  ex- 

14  C.  B.  (N.  S.)  74;  Fray  v.  Voules,  1  El.  &  El.  839;  Strausa  v. 
FranclB,  K  R.  1  Q.  B.  379;  Levy  v.  Brown,  56  Miss.  88. 

Ill  Jordan  v.  Hunt,  3  Dowl  666;  Nelaon  v.  Wilson,  6  Blng.  668; 
Francis  V.  Webb,  7  C.  B.  731;  Hawkins  v.  Loyleas,  39  Oa.  6;  Green 
v.  Southern  Exp.  Co.,  39  Ga.  20;  Coughlln  v.  N.  Y.  Cent.  A  H.  R.  R. 
Co.,  71  N.  Y.  143,  27  Am.  Rep.  75;  Yoakley  v.  Hawley,  5  Lea  (Tenn.) 
670;  Hooper  v.  Welch,  43  Vt.  169,  5  Am.  Rep.  367. 

Ill  Simmons  v.  Almy,  103  Mass.  33;  Parker  v.  Bllgbton,  33  Mlcb. 
266;  Cameron  v.  Boeger,  200  111.  84,  93  Am.  St.  Rep.  165.  And  see 
post,  3  732. 

iM  Davis  V.  Webber,  66  Ark.  190,  74  Am.  St.  Rep.  81;  Ellwood  \. 
Wilson,  21  Iowa,  523;  Lewis  v.  Levis,  15  Obio,  715;  North  Chicago 
St.  R.  Co.  V.  Acktey,  171  III.  100;  Williams  v.  Ingersoll,  89  N.  Y. 
518. 

ii»  Bllwood  V.  Wilson,  21  Iowa,  523. 
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without  regard  to  tbe  attorney,'***  or  file  exceptiouB  to  a 
e  signed  by  himself  alone.'^'  So  an  attorney  author- 
to  collect  a  judgment  cannot  be  heard  to  oppose  an 
idment  reducing  tbe  amount  of  recovery  to  which  hia 
■t  has  assented,  where  there  is  nothing  preventing  the 
t  from  consenting  to  the  reduction."^  But  where  the 
[ea  make  such  a  settlement  without  the  knowledge  or 
3nt  of  their  attorneys,  they  must  act  in  good  faith  and 
out  any  idea  of  cheating  or  defrauding  the  attorney  out 
is  fees.*" 

i  to  all  matters  in  court,  it  has  been  held,  in  California, 
a  party  must  be  heard  in  court  through  his  attorney, 
1  he  has  one,  and  the  court  has  no  power  or  a'uthority 
LW  to  recognize  any  one  in  the  conduct  or  disposition  of 
•ase  except  the  attorneys  of  record,  and  that  a  judgment 
ismissal  entered  upon  a  stipulation  signed  by  the  plain- 
ilone  should  be  set  aside  upon  motion  of  tbe  plaintiff's 
■ney.'^*  But  as  was  said  by  the  court  in  Toy  v.  Has- 
""  "the  question  here  under  consideration  relates  to 
power  of  a  party  to  control  the  course  of  the  action  in 
t ;  and  the  case,  therefore,  is  to  be  distinguished  from 
;  which  merely  involve  the  right  of  the  party  to  com- 
lise,  settle,  and  acknowledge  satisfaction  of  tbe  claim 
'hich  the  action  is  based."  In  a  late  Illinois  case,  how- 
,  it  is  held  that  a  complainant  in  chancery  has  the  right 
tsmiss  the  suit  by  a  stipulation  signed  by  himself,  with- 
Jie  knowledge  or  consent  of  his  solicitor.'*' 
Itbougb  tbe  better  practice  undoubtedly  is  not  to  dismiss 
it  in  the  absence  of  plaintiff's  counsel,  upon  motion  of 
ndant'e  counsel  based  upon  a  stipulation  to  that  efTeoi. 

Reeder  v.  Lockwood,  30  Misc.  (N.  T.)  631. 
Aukam  V.  Zantzlnger,  94  Md.  421. 
Homans  v.  Tyng,  EG  App.  Div.  (N.  Y.)  3S3. 
Hawkins  t.  Loyless.  39  Oa.  E;   Roberts  v.  Doty,  31  Hun  (N. 
L2S;  Pearl  v.  Robitchek.  2  Daly  (N.  Y.)  138;  FraaclB  v.  Webb, 
B.  731.     See  post.  {  732. 

Toy  V.  Haskell,  128  Cal.  BBS,  79  Am.  St.  Rep.  70;   Wylle  v. 
'a  Gold  Co.,  120  Cal.  4SB. 
128  Cal.  658,  79  Am.  St.  Rep.  70. 
Cameron  v.  Boeger,  200  111.  84.  93  Am.  St,  Rep.  165. 
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signed  hj  the  plaintiff  in  person,  yet  where  such  stipulation 
is  not  fraudulently,  or  improperly  obtained,  the  action  of  the 
court  in  dismissing  the  suit  will  not  he  set  aside,  for  it  is 
better  that  clients  should  be  at  liberty  to  adjust  their  diffi- 
culties if  they  can.'*^ 

This  doctrine  has  been  well  discussed  in  a  late  Nebraska 
case  as  follows :  "Ordinarily,  a  litigant  may  make  such  dis- 
position of  an  action  pending,  to  which  he  is  a  party  plaintiff, 
as  his  wisdom  and  judgment  may  dictate;  and,  if  a  plaintiff 
chooses  to  settle  or  discontinue  an  action  without  the  con- 
sent of  his  attorneys,  this  he  has  the  lawful  right  to  do, 
and  the  action  should  be  dismissed  on  his  motion.  This 
rule,  it  would  seem,  is  but  natural  justice,  and  giving  to  an 
individual  his  undoubted  right  to  manage  his  private  affairs 
according  to  his  own  conception  of  what  is  best  for  his 
individual  interests.  *  *  *  It  is  not  the  policy  of  the 
law  to  encourage  litigation  and  coerce  parties  to  continue  in 
the  prosecution  of  a  suit  in  which  they  have  lost  faith  in 
the  merits  of  their  cause  of  action.  On  the  contrary,  all 
such  should  be  encouraged  to  discontinue  that  which  will 
probably  only  result  in  an  unprofitable  and  useless  waste  of 
time  and  expenditure  of  money.  The  right  of  the  plaintiffs 
to  dismiss  their  action  and  terminate  the  controversy,  so 
far  as  their  individual  interests  are  affected,  can  hardly  be 
questioned,  and,  we  take  it  for  granted,  is  conceded.  They 
are  the  owners  of  the  cause  of  action,  to  the  extent  of  their 
interests  therein,  hare  absolute  control  thereof,  and  the  right 
to  dismiss  their  action  when  their  own  judgment  approves 
of  the  same.  We  know  of  no  principle  of  law,  and  are 
aware  of  no  rule  of  practice,  which  will  compel  a  party  to 
continue  the  prosecution  of  a  suit,  involvingi  only  private 
rights,  at  his  own  expense,  and  against  his  will.  He  may 
lawfully  terminate  the  agency  created  by  the  employment  of 
his  attorneys  engaged  to  conduct  the  litigation,  and  take 
such  proper  steps  as  will  release  him  from  further  responsi- 
bility and  costs,  by  a  dismissal  of  his  cause  of  action."'** 

I'THenchey  v.  Chicago,  41  III.  13S:  Cameron  v.  Boeger,  ZOO  III. 
84,  93  Am.  St.  Rep.  16S;  Voigt  Brewery  Co.  v.  Doaovan,  103  Mich. 
190. 

isawitllame  v.  Miles,  S3  Neb.  851. 
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i.    What  powers  inclnded  in  attorney's  implied  powen — 
In  general. 

9  has  been  seen  in  a  previouB  Bection,  an  attorney  has 
ority  not  only  to  simply  conduct  a  case,  in  a  strict  and 
lical  sense,  but,  as  incidental  thereto,  be  bas  tbe  implied 
ir  to  do  sncb  acts  as  are  necessary  and  incidental  to  its 
er  conduct  and  management,  tbat  do  not  affect  tbe 
t's  rigbts.  He  may  waive  formal  notice  in  the  pro- 
ngs of  tbe  cause;'"  or  waive  mere  informalities  and 
licalities;**"  or  be  may,  where  he  baa  knowledge  of  the 
,  make  such  affidavits  as  are  required  in  the  progress  of 
lase;'*'  or  verify  pleadings.^**  He  may,  in  good  faith 
for  the  client's  benefit,  serve  or  accept  service  of  all 
isary  and  proper  papers,  etc.,  during  the  progress  of  the 
;,  after  the  suit  bas  commenced  ;'**  or  get  briefs  printed 
s  client's  expense;'**  or  bind  his  client  to  pay  for  copies 
ridence  furnished  by  a  stenographer  or  court  reporter 
le  request  of  tbe  attorney,   for  use  in  the  trial  of  a 

Hefferman  t.  Burt,  7  Iowa,  320,  71  Am.  Dec.  445;  Smith  v. 
Ingham,  E9  Kan.  ESS;  Barlow  t.  Steel,  65  Mo.  611;  McDonongb 
.Ir.  3  Mo.  App.  606;   People  v.  WyckolT,  2  Edw.  Ch.   (N.  T.) 

Haneon  v.  Hoitt,  14  N.  H.  56;  Alton  v.  Gilmantoa,  2  N.  H. 
SUte  V.  Tuller,  34  Conn.  280;  Coleman  t.  Coleman,  6  Hawaii, 

Uurphy  t.  Winter,  18  Ga.  6S0;  Wright  v.  Parka,  10  Iowa,  342; 
!7  T.  Headley,  10  Kan.  S8;  Simpson  v.  Lombaa,  14  I<a.  Ann. 
Clark  T.  Morse,  16  La.  (O.  S.)  575;  Austin  t.  Latham,  19  La. 
I.)  88;  Murphy  v.  Jack,  76  Hun  (N.  Y.)  356;  Simon  t.  John- 
r  Kulp  (I>a.)  166;  WIIHg  v.  Lyman,  22  Tex.  268. 
Wrisht  v.  Parks,  10  Iowa.  342;  Slzer  v.  Miller,  9  Paige  <N.  Y.) 
Sheatham  v.  Pearce.  89  Tenn.  668;  Batee  V.  Pike,  9  Wte.  224. 
Rfcbardson  y.  Daly,  4  Mees.  ft  W.  384;  Anderaon  v.  Watson, 
.  ft  P.  214;  Com.  V.  Sctaooley,  5  Kulp  (Pa.)  E3. 
Weisse  V.  New  Orleans,  10  La.  Ann.  46;  WlUIamBon-Stewart 
-  Co.  T.  Bosbyshell,  14  Mo.  App.  534;  Tyrrel  r.  Hammersteln. 
Isc.  (N.  Y.)  505;  LfTlngston  Mlddledltch  Co.  v.  New  York  Col- 
)t  Dentistry,  30  Misc.  (N.  Y.)  831,  affirmed  In  31  Misc.  259.  If 
ttomey  shows  tbat  lie  stipulated  tbat  b«  was  contracting  with 
nnter  as  agent  lor  bla  client.  Trimmler  t.  Thomson,  41  S. 
5. 
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case;'*'  or  for  a  atenc^apher'a  feea  in  proceedings  in  a  case 
where  sucli  stenographer  ia  employed  to  take  the  mintites.'** 
So,  as  a  general  rule,  he  may,  during  the  pendency  of  a 
cause,  and  with  the  consent  of  the  court,  submit  bis  client's 
claim  to  arbitration,  or  consent  to  a  reference.'*' 

"«  MtUer  T.  Palmer.  25  Ind.  App.  3B7,  81  Am.  St.  Rep.  107. 

iM Harry  t.  Hilton,  64  How.  Pr.  (N.  T.)  199;  First  Nat.  Bank  t. 
Tamajo,  77  N.  T.  476;  Thornton  v.  Tuttle.  20  Abb.  N.  C.  (N.  T.) 
SOS. 

niFllmer  v.  Delber,  3  Taunt.  486;  Dowse  v.  Coze,  3  Blng.  20; 
Favlell  V.  Eastern  Counties  R.  Co.,  2  Ezch.  344;  Somers  v.  Bala- 
brega.  1  Dall.  (U.  S.)  177;  Holker  v.  Parker,  7  Cranch  (U.  B.) 
449;  Beverly  v.  Stepbens,  17  Ala.  701;  Scarborongb  v.  Reynolds. 
12  Ala.  262;  Bates  T.  Vlscher,  2  Cal.  3GE;  Lee  v.  Grimes,  4  Colo. 
186;  Daniels  t.  City  of  New  London,  58  Conn.  156;  Wade  t.  Powell, 
31  Ga.  1;  McElreath  v.  Mlddleton,  89  Ga.  83;  Coonett  t.  Cblcaso. 
114  111.  233;  Talbot  t.  McOee,  4  T.  B.  Mon.  (Ky.)  376;  Smltb-g 
Helre  v.  Dlson.  3  Mete.  (Ky.)  438;  Jones  t.  Horsey.  4  Md.  306,  S9 
Am.  Dec.  81;  Wtalte  t.  Davidson,  8  Md.  169,  63  Am.  Dec.  G99;  Buck- 
land  V.  Conway,  16  Mass.  396;  Haskell  v.  Wbltney.  12  Haw.  47; 
North  Mo.  R.  Co.  t.  Stephens.  3S  Mo.  ISO,  88  Am.  Dec.  138;  Jenkins 
T.  Gillespie,  10  Smedes  ft  M.  (Miss.)  31.  48  Am.  Dec.  T32;  Pike 
T.  Emerson,  S  N.  H.  393,  22  Am.  Dec.  468;  Brooks  v.  New  Dur- 
bam,  66  N.  H.  669;  Paret  v.  City  of  Bayoiine,  39  N.  J.  Law.  669; 
Tllton  T.  D.  B.  Life  Ins.  Co.,  8  Daly  (N.  Y.)  84;  Dledrlck  v.  Rich- 
ley,  2  Hill  (N.  Y.)  271;  Yates  v.  RusBell,  17  Johns.  (N.  Y.)  461; 
Tiffany  v.  Lord,  40  How.  Pr.  (N.  T.)  481;  Morris  v.  Grler.  76  N. 
C.  410;  Wilson  v.  Young,  S  Pa.  101;  Bingham's  Trustees  t.  Gutbrle, 
19  Pa.  418;  Williams  t.  Tracey,  SG  Pa.  308,  310;  Sargeant  t.  Clark. 
108  Pa.  688;  Stohely  v.  Robinson,  34  Pa,  3ls;  Smith  v.  Bossard,  Z 
MeCord  Cta.  (S.  C.)  406;  Harhley  t.  Amoa,  8  Rich  Law  (B.  C.)  468. 
Compare  McPherson  t.  Cox,  86  N.  Y.  472;  Haynes  t.  Wright,  4 
Hayw.  (Tenn.)  64;  King  t.  King,  104  La.  420;  StlnerrlUe  ft  B. 
Stone  Co.  t.  White.  25  Misc.  (N.  Y.)  314. 

In  McQlnnls  v.  Curry.  13  W.  Va.  29,  47,  Green,  P.,  discusses  this 
doctrine  as  follows;  "The  authority  of  an  attorney  at  common 
law,  by  a  consent  order  made  in  tbe  court,  to  submit  a  pendlns 
suit  to  arbitration,  is  universally  admitted.  And  the  court.  In 
cases  where  such  a  consent  order  has  been  made  at  the  Instance 
of  counsel,  have  frequently  spoken  of  the  authority  of  counsel,  to 
submit  a  controversy  of  his  client  to  arbitration  In  general  laji- 
guage,  which  would  be  broad  enough  to  include,  not  only  a  case 
of  a  submission  of  a  controversy  In  a  pending  suit  by  an  agree- 
ment of  counsel  In  pals,  but  even  a  controversy  about  which  no 
suit  was  pending.    But  all  the  cases   Id  which  such  loose  and  gen- 
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lay  dismisa  or  discontinue  an  action,  id  term  time 
tion,    provided    auch    action    merely    postpones  liie 

[uage  was  need  were  cases,  where  the  authority  of  the 
vas  eiercised.  iiot  011I7  In  a  pending  suit,  but  br  &  conaent 
reelng  to  the  submission  made  In  open  court.  See  Wilson 
U  9  Pa.  101;  Holker  v.  Parker,  T  Crancb  (U.  8.)  449; 
r.  Balabrega,  1  Dall.  (U.  S.)  177;  Bingham's  Trustees  t. 
IS  Pa.  41S.  In  England,  though,  bo  far  as  I  know.  It  haa 
«a  decided  that  an  attorney  had  a  right  to  submit  his 
controversy    to    arbitration,    when    00    suit   was    pending, 

yet  there  are  English  cases  from  which  It  may  be  In- 
bat  the  courts  may  there  consider  the  power  of  the  attor- 
ubtntt  bis  client's  cause  to  arbitration  In  general,  and  not 
to  pending  suits,  or  to  orders  of  reference  made  In  court. 
Ill  T.  Leigh,  8  Term  R.  G71;  In  re  Jamleson,  4  Adol.  &  E. 
S.  C.  L.  411).  But  m  considering  how  much  weight  should 
led  to  these  dicta  of  English  Judges,  It  should  be  remem- 
at  an  attorney  In  England  occupies  toward  his  client  a 
erent  relation  from  what  he  does  in  this  country.  There 
y  frequently  the  general  agent  of  the  client,  and  transacts 
leal  of  his  general  business.  But  here  an  attorney  Is  gen- 
nployed  to  attend  to  his  client's  Interest  In  reference  to 
gle  controversy.  In  Pennsylvasla,  too,  there  are  decisions 
Ight  seem  to  Imply  that  the  power  of  an  attorney,  to  sub- 
:bltration,  was  not  confined  to  the  making  of  a  consent  or- 

pendlng  cause  to  refer  It  to  arbitration.    See  Bingham's 

T.  Guthrie,  19  Pa.  419.  But  In  considering  what  weight 
)  attached  to  the  dicta  of  Pennsylvania  Judges,  it  should  also 

In  mind,  that  In  Pennsylvania  the  authority  of  attorneys  is 
inslve  than  elsewhere.  See  Lynch  v.  Com.,  16  Serg.  ft  R.  368; 
.  Toung,  9  Pa.  101.  While  I  have  found  no  case  deciding  that 
ley  has  a  general  authority  to  submit  his  client's  controversy 
itlon,  there  are  cases  In  which  It  has  been  decided  that  he 
possess  such  general  authority.  See  Jenkins  v.  GlIleBple.  10 
I  M.  (MlBS.)  31;  Scarborough  v.  Reynolds,  12  Ata.  2S2.  It  la 
t  there  were  cases  In  which  there  was  no  lis  pendens.    But  It 

me  that,  as  It  Is  held  that  an  atlomey  by  reason  of  his 
iployed  to  inatltute  a  suit  or  defend  a  threatened  suit  has 
irlty  to  submit,  by  an  agreement  in  pals  signed  by  the  at- 
he  case  to  arbitration,  that  it  must  follow  that  he  has  no 
borlty,  though  the  suit  be  pending.  An  authority  to  act 
could  only  be  Inferred,  If  it  exist,  from  bis  employment 
le  Institution  of  the  suit  as  an  attorney;  and  such  employ- 
I  have  seen,  confers  no  such  authority.  This  conclusion  Is 
1  Inconelstent  with  the  numerous  causes  deciding    that  an 
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client's  rights;***  or  agree  to  a  nonsuit;***  or  bring  a  new 
action  after  nonsuit;*"*'  or  he  may  restore  an  action  after  a 
non  pros,  even  though  without  the  consent  of  hia  client;"*' 
or  accept  joinder  In  issue,  although  contrary  to  hie  client's 
order;'"'  or  enter  a  remittitur  after  verdict"" 

So  the  attorney  has,  by  virtue  of  his  retainer,  authority  to 
attach  when  necessary;'"*  and  it  seems  that  he  has,  before 

attorney  has  autliorlty  En  a  pending  suit  bj  an  order  of  court  to 
submit  the  cause  to  arbitration.  When  the  courts  have  assigned  any 
reason  for  their  decielons,  they  have  been  baaed  not  merely.  If  at 
all,  on  the  employment  of  the  counsel  by  the  client,  but  on  the 
fact  that  he  Is  an  ofllcer  of  the  court  acting  In  the  presence  and 
under  the  control  of  the  court,  and  as  such  has  a  right  to  take 
any  legal  steps,  he  may  deem  proper,  In  prosecuting  or  defending 
the  suit.  •  •  •  And  why,  tt  is  asked,  may  he  not  in  court  con- 
sent to  an  order  submitting  the  case  to  arbitrators,  this  being  one 
of  the  legal  modes  of  prosecuting  or  defending  a  suit?  See  Talbot 
V.  McOee,  4  T.  B.  Mon.  (Ky.)  377;  Wade  T.  Powell.  31  Ga.  1;  Buck- 
land  V.  Conway,  16  Mass.  396;  Smith  v.  BoBsard,  2  UcCord  Ch.  (S. 
C.)  408.  But  this  resHoning  has  no  application  to  any  action  of 
the  attorney  in  pais,  such  as  agreeing  to  submit  the  case  to  arbi- 
trators by  an  agreement  signed  by  blm  without  any  special  author- 
ity from  his  client.  Such  an  act  on  his  part  Is  In  principle  undis- 
tlngulehable  from  a  similar  act,  done  by  him  before  the  institution 
of  the  suit.  And  I  therefore  conclude  he  has  no  authority  to  so 
act." 

osMcLeran  v.  UcNamara,  55  Cal.  60S;  Faxton  v.  Cobb,  2  La. 
137;  Rogers  v.  Greenwood,  14  Minn.  333  (Oil.  266);  Davis  v.  Hall, 
90  Mo.  669;  Oalllard  v.  Smart,  6  Cow.  (N.  Y.)  3S6;  Barrett  v.  Third 
Ave.  R.  Co.,  46  N.  Y,  628;  Simpson  v.  Brown,  1  Wash.  T.  248. 

i«  Lynch  v.  Cowell,  12  Law  T.  (N.  S.)  648. 

ISO  Scott  V.  Elmendorf,  12  Johns.  (N.  T.)  317;  Holbert  v.  Mont- 
gomery's Adm'ra,  G  Dana  (Ky.)  11. 

■"Relnholdt  v.  Albertl,  1  Bin.  (Pa.)  469. 

iDiLatuch  V.  Pastaerante,  1  Salk.  86. 

I"  Yarmouth  v.  Russell,  2  Ld.  Raym.  1142;  Lamb  v.  Williams,  1 
Balk.  89,  6  Mod.  82;  Holbert  v.  Montgomery's  Adm'ra,  5  Dana  (Ky.) 
11;  Pickett's  Ei'rs  v.  Ford,  4  How.  (Miss.)  246. 

iB<  Fairbanks  v.  Stanley,  18  Me.  296;  Jenney  v.  Delesdemler,  ZO 
Me.  183:  Rice  v.  Wllkins,  21  Me.  558;  KIrksey  v.  Jones,  7  Ala.  6S2; 
Mnlr  V.  Orear,  87  Mo.  App.  38;  Poucher  v.  Blancbard,  86  N.  T. 
266;  Feury  v.  McCormIck  Harveatlng  Mach.  Co.,  6  S.  D.  396.  But 
he  cannot  authorize  the  sheriff  to  keep  open  a  restaurant  levied  on. 
Alexander  v.  Denaveaux,  69  Cal.  476.  See.  also.  Pierce  v.  Strick- 
land, 2  Story.  292,  Fed.  Cas,  No.  11,147. 


zedbyGoOgIc 


IMPUBD   POWERS.  1409 

It,  the  implied  power  to  release  property  attached, 
ig  other  security;'"*  or  he  may  assent  to  an  assign- 
ir  the  benefit  oi  creditors;'"*   or  make  an   election 

to  receive  the  price  of  goods  or  the  goods  themselves 
le  court  decides  there  is  such  an  election.'"'     An  at- 

implied  powers  after  judgment  has  been  rendered 
leen  in  a  subsequent  section.'"* 

'owen  not  included.  But  an  attorney  has  not,  by 
f  his  general  retainer,  the  implied  power  to  do  any 
te  any  agreement,  nor  to  control  any  matters  that 
set  or  tend  to  destroy  the  client's  right  or  cause  of 

He  cannot  extend  the  day  of  payment  of  a  claim 

his  hands  for  collection,  upon  receiving  security;'" 
gn  or  transfer  such  claim  to  a  third  person;'*'  nor 
a  demand  and  take  other  security;'"  nor  release  a 
e  summoned  as  a  debtor  of  the  defendant;'"  nor 
bis  client's  cause  of  action,'*'  or  security,  withont 

Mn  \.  Hawley,  30  Conn.  61,  79  Am.  D«c.  233;  Benson  v. 

Me.  76;  Jenny  t.  Deleademler,  20  Me.  1S3;  Moulton  v. 
116  Maee.  36,  16  Am.  Rep.  72;  Wleland  v.  White,  109  Mass. 
r  V.  Brown,  66  MIbb.  83;  Pierce  t.  Strickland,  2  Story,  292, 

No.  11,147.  But  see  Ludden  t.  Sumter,  46  S,  C.  186,  SS 
lep.  761. 

Ian  v.  Coolidge,  1  Sumn,  637,  Fed.  Cas.  No.  6.606.    And 
tt  V.  Darlington  Phosphate  Co..  43  S.  C.  E. 
I  V.  Spalding,  1  Cal.  213. 
,  g  660. 

thart  V.  Wyatt.  10  Ala.  231.  44  Am,  Dec.  481;  Oabom  v. 
>6  Ind.  321;  Beatty  v.  Hamilton,  127  Pa.  71;  Haselton  t. 
e  Marble  Co.,  94  Fed.  701.  Compare  Crawford  v.  Nolan. 
97. 

g  V.  Ely,  6  Stew.  A  P.  (Ala.)  364;  Rueaell  v.  Drummond, 
6;  Ooodfellow  v.  Landls,  36  Mo.  16S;  Felner  t.  Puetz.  77 

405;  White  v.  Hlldreth,  13  N.  H.  104;  Child  v.  Eureka 
rorke,  44  N.  H.  364;  Card  v.  Walbrldge,  18  Ohio.  411;  Row- 
llate,  ES  Pa.  196;  Annely  t.  De  Sausaure,  12  S.  C.  4SS; 
I  V.  Patchln,  6  Vt.  346.    See,  also.  Terbune  v.  Colton.  10 

21. 
leraley  v.  Anderson.  4  Deeaua.  (S.  C.)  44. 
■lea  V.  Porter.  12  Mo.  76. 
hams  V.  Gay,  73  111.  416;  Cox  v.  New  York  Cent.  &  H.  R. 

N.  Y.  414:  Mandevitle  v.  Reynolds.  68  N.  Y.  528:  Oilliland 
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pajment,'**  Nor  may  an  attorney,  employed  to  collect  a 
debt  or  enforce  a  claim,  release  a  surety  thereon,  without 
flatisf action  ;**'  but  if  an  attorney  agrees  with  a  surety  on 
a  delivery  bond  that  if  he  will  procure  and  deliver  to  the 
sheriff  the  property  specified  in  the  bond,  the  surety  shall  be 
released  from  the  judgment  and  from  all  claim  for  damages 
assessed  for  the  value  of  the  use  of  the  property,  the  agree- 
ment is  within  the  limits  of  the  attorney's  authority,  and 
evidence  that  it  was  authorized  or  ratiiied  ia  unnecessary,  if 
the  property  was  in  fact  delivered  to  the  sheriff  by  the  sure- 
^y  188  jJq|.  ggjj  gji  attorney  release,  without  express  author- 
ity, a  mortgage,**^  or  vendor's  lien;'**  or  the  indorser  upon 
a  note,  which  he  has  received  for  collection,  without  satis- 
faction or  the  express  consent  of  his  client,'**  Nor  has  he 
the  implied  power  to  release  the  interest  of  a  party  in  order 
that  he  may  testify  as  a  witness;"*'  nor  may  he  indorse  for 
his  client,  a  note  left  with  him  for  collection;"'  but  where 
an  attorney  with  authority  to  collect  a  claim  receives  a  draft 
on  the  debtor,  or  his  agent,  for  the  amount  of  the  claim,  he 
has  implied  authority  to  bind  his  principal  by  an  indorsement 

V.  Gasque,  6  S.  C.  406;  Rlcbardaoa  Drug  Co.  v.  DuDBgan,  8  Cola 
App,  308. 

latTerhune  v.  ColtoD.  10  N.  J.  Eq.  21;  Tankersley  T.  Anderson.  4 
DesauB.  (S.  C.)  45. 

'"Savings  Inst.  v.  Chinn,  T  Bush  (Ky.)  539;  Qlvens  v.  BriscoA. 
3  J.  J.  Marsb.  (Ky.)  629,  532;  Roberts  v.  Smltb,  3  La.  Ann.  205; 
Union  Bank  v.  Qovan.  10  Smedes  &  M.  (Miss.)  333;  Stoll  t.  Shel- 
don, 13  Neb.  207. 

"8  Willis  V.  Cbowning,  90  Tex.  617,  59  Am.  St.  Rep.  842. 

KTLudden  v.  Sumter,  46  S.  C.  186;  Armstrong  v.  Hurst,  39  S.  C. 
498. 

MiEngelbach  v.  Simpson,  12  Tex.  Clr.  App.  188. 

iMBast  River  Bank  v.  Kennedy,  9  Boaw.  (N.  T.)  543;  Vantum 
V.  Bellamy.  4  McLean.  87,  Fed.  Cas.  No.  16.886;  Tork  Bank  t.  Ap- 
pleton.  17  Me.  55. 

iToBall  V.  Bank  of  AU.,  8  Ala.  590,  42  Am.  Dec.  649;  Marshall  v. 
Nagel,  1  Bailey  (8.  C.)  308;  Bowne  v.  Hyde,  6  Barb.  (N.  T.)  398; 
Murray  v.  House.  11  Johns.  (N.  Y.)  464;  York  Bank  t.  Appleton. 
17  Me.  55;  Springer  v.  Whipple,  17  Me.  361;  Shores  v.  Caswell,  13 
Mete.  (Mass.)  413;   Succession  ot  Welgel.  18  La.  Ann.  49. 

1"  Child  V.  Eureka  Powder  Works,  44  N.  H.  354;  Sherrlll  v. 
Welalger  Clothing  Co.,  114  N.  C.  486. 
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draft  ta  enable  bim  to  receive  the  amount  due  tbere- 

aaj  he  enter  a  retraxit,  that  being  a  perpetual  bar, 
iithorized  to  do  so  by  statute  j"'  nor  waive  the  ri^t 
quiaition;*'*  nor  go  on  journeys  on  the  client's  be- 
1  at  his  expense;"'  nor  employ  assistant  counsel  at 
t's  expense,"*  except  in  the  absence  of  the  latter,*^' 
ttomey  has  not  the  implied  power  to  admit  or  accept 
of  the  original  process  by  which  a  proceeding  is 
3ed  ;"*  but  an  acknowledgment  of  service  by  the  de- 
s  attorney  is  sufficient  to  authorize  a  judgment  in 
n  against  the  defendant  in  attachment,  unless  the 

appears  by  competent  proof.""  Nor  may  the  de- 
s  attorney  in  a  criminal  case  waive  a  trial  by  a  jury 
e  men  and  consent  to  a  trial  by  a  less  number,  with- 
sulting  the  defendant,  although  he  is  present  in 
Nor  can  an  attorney  withdraw  an  answer  and  ap- 
i  merely  because  the  client  has  failed  to  pay  his  fee. 

act  is  one  of  bad  faith,  and  therefore  beyond  the 
an  attorney's  authority.^^^ 

on&l  P.  Ina.  Co.  v.  Eastern  Bldg.  A  Loan  Aes'n.  63  Neb. 
onal  BanK  of  Republic  v.  Old  Town  Bank,  112  Ped.  726, 
ibert  V.  Sandlord.  2  Blackf.  (Ind.)  137,  18  Am.  Dec.  149; 
Case.  8  Coke,  58;  Lamb  v.  Williams,  1  Salk.  89,  6  Mod. 
lason  T.  Odum,  31  Ala.  108,  68  Am.  Dec.  169;  Hallack  v. 
}o1o.  74;  Barnard  v.  Daggett,  68  Ind.  306.    Compare  United 
Parker.  120  U.  S.  89;  Woblford  t.  Compton,  79  Va.  333. 
den  T.  Clark,  2  Grant  Cas.    (Pa.)    107.    See,  also,   Blng- 
uBteee  v.  Outbrle,  19  Pa.  418. 
e  Snell.  E  Ch.  Dlv.  SIS,  22  Eng.  R.  485. 
ng  V.  Crawford,  23  Mo.  App.  432;  Voorbles  v.  Harrison,  22 
85.    And  Bee  post,  f  6G1. 

;gB  V.  Town  of  Qeorgla,  10  Vt.  68.  And  see  post,  f  651. 
ley  V.  Buckland,  1  Exch.  1;  Clark  v.  Morrison,  85  Ga.  229 
)tter  authorizing  blm  to  acknowledge  the  declaration  does 
bim  authority  to  waive  process);  AtchlBOD,  T.  A  S.  F. 
Benton,  42  Kan.  707;  Hasterson  t.  Le  Claire,  4  Minn.  163; 
r.  Welcb,  100  Mo.  258;  Starr  v.  Hall.  87  N.  C.  3S1;  Reed 
19  S.  C.  548;  Aehcraft  v.  Powers.  22  Wash.  440. 
drix  T.  Cawthom,  71  Oa.  742;  Butce  v.  Lowman  Gold  ft  S. 
64  Oa.  769. 

irn  V.  State,  16  Ind.  496. 
lellB  V.  NichellB.  5  N.  D.  125,  G7  Am.  St.  Rep.  540. 
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Although  there  are  many  acta  which  the  attorney  has  not, 
by  virtue  of  his  general  retainer,  the  implied  power  to  per 
form,  yet  the  authority  to  do  so  may,  of  course,  be  expressly 
or  impliedly  given  by  the  client.  Or  his  acta,  though  pre- 
viously unauthorized,  may  subsequently  he  ratified  by 
acquiesence  of  the  client.'** 

g  643.    To  make  stipnlatioiu. 

An  atton»ey  may  in  good  faith  make  any  agreement  or 
stipulations  during  the  progress  of  the  cause  that  is  neces- 
sary for  the  advancement  of  his  client's  interest  and  that 
does  not  prejudice  the  latter's  substantial  rights.'"  He  may 
thus  make  certain  agreements  and  stipulations  in  reference  to 
the  conduct  of  the  cause,  but  where  the  statute  requires  the 
agreement  to  be  filed  with  the  clerk  or  entered  on  the  min- 
utes, a  verbal  agreement  would  not  be  binding  on  the 
client.'**  And  the  attorney  for  one  defendant  cannot  stip- 
ulate for  another  defendant,  where  there  are  several  defend- 
ants, and  each  has  his  own  attorney.'*'  He  may  stipulate 
as  to  the  issues  to  be  tried  ;'®*  or  he  may  stipulate  that  the 
judgment  or  decision  in  one  case  shall  be  the  judgment  or 
decision  in  another  case  pending  and  involving  the  same 
questions  of  law  and  fact,'"     He  may  make  stipulations  for 

"JErwln  V,  Blake.  8  Pet.  (U.  S.)  24;  Robb  v,  Roelher,  66  Fed. 
23;  Dresser  v.  Wood.  IG  Kan.  344;  Ryan  v.  Doric,  31  Iowa.  53;  Cook 
V.  Greenberg  (Tex.  Civ.  App.)  34  S.  W.  689;  Lambert  v.  Gillette, 
24  Wash.  726. 

isspannera'  Trust  &  Canal  Bank  v.  Ketchum,  4  McLean.  120. 
Fed.  Cas,  No.  4.671);  Halllda7  v.  Stuart,  161  U.  S.  229;  Wadswortb 
V.  Flrat  Nat.  Ban::.  124  Ala.  44^  In  re  Heath's  Will.  83  Iowa,  215; 
Lockwood  V.  Black  Hawk  Couniy,  34  Iowa,  236:  Calmes  v.  Stone. 
7  La,  Ann.  133;  Mahoaey  v.  Middlesex  County  Com'rs,  144  Mass. 
469;  Lorlmer  v,  Lorimer,  124  Mich.  631;  Rogers  v.  Greenwood,  14 
Minn.  333  (Gil.  2SG);  McCann  v.  McLennan,  3  Neb.  26;  Hanson  v. 
Holtt,  14  N.  H.  66;  Ward  v.  Wlleon,  17  Tei.  CIt.  App.  28. 

1S1  Borkheim  v.  North  British  «  M.  Ins.  Co..  38  Cal.  623;  Meriitt 
V.  Wilcox,  62  Cal.  238;  Smith  v.  Polack.  2  Cal.  92;  State  v.  Stew- 
art. 74  Iowa.  336;  McCann  v.  McLennan,  3  Neb.  26;  Hardin  v.  Iowa 
R.  &  Const  Co.,  7S  Iowa,  726;  Goben  v.  Goldsberry,  72  Ind.  44. 

ifiiHobbs  V.  Duff,  43  Cal.  485. 

ie«BlDg;hani  v.  Winona  County  Sup'rs,  6  Minn.  136  (Gil.  82). 

181  Louisville  Trust  Co.  v.  Stone.  88  Fed.  407,  af&rmed  in  174  U. 
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lal  time  to  file  pleadings  ;'^^  or  agree  that  an  award 
rt  of  a  referee  shall  he  final;***  or  that  the  decision 
ourt  shall  be  final  and  thus  waive  right  of  appeal.*'" 
he  cannot  enter  into  any  agreement  or  stipulation 
r   his  client's   substantial   rights  will   he  waived   or 

He  cannot  agree  with  other  attorneys  not  to  try 
luring  a  particular  period  ;**^  or  stipulate  not  to  ap- 
move  for  a  new  trial ;"'  nor  agree  that  a  dismissal 
I  a  bar  to  a  subseqiient  action  for  malicious  proaecu- 

nor  agree  that  his  client  will  refund  money  over- 
Nor  can  he,  witiiout  further  authority,  bind  his 
y  an  agreement  collateral  to,  and  independent  of  the 
matter  of,  a  suit  intrusted  to  his  management."' 

Itone  T.  Bank  of  Commerce,  174  U.  S.  412;  Ohlqueet  v.  Fsr- 
lowa.  231:  North  Mo.  R.  Co.  v.  Stepbens,  36  Mo.  ISO,  S8 
.  138;  Scarritt  Furniture  Co.  v.  Moeer.  48  Mo.  App.  543; 
I  Kan.  R.  Co.  t.  Pavey,  67  Kan.  521.  But  a  guardian  ad 
inot  make  euch  a  etlpulation  eo  ae  to  bind  an  intant  party. 
.  Flnnegan,  48  Mtnn.  63;  McCIure  t.  Farthing.  61  Mo.  109; 
1  V.  Burwell,  5  How.  Pr.  (N.  Y.)  341. 
inlfleld  V.  Thorp,  71  Fed.  924;  Brooks  v.  Cavanaugb,  11 
.  183;  HeUerman  t.  Burt,  7  Iowa,  320,  71  Am.  Dec.  446; 
th  T.  FIret  Nat.  Bank.  124  Ala.  440;  Southern  Kan.  R.  Co. 
,  67  Kan.  631. 

Bon  T.  Toung,  9  Pa.  101;  Bingham's  Trustees  t.  Guthrie, 
18;  Brooks  v.  New  Durham,  65  N.  H.  SS9;  Williams  v. 
',  91  Pa.  232;  Sargeant  v.  Clark,  lOS  Pa.  68S:  Lew  v.  Nolan, 
1.  Leg.  J.  (N.  S.;  Pa.)  47,  8  Pa.  Dial.  R.  631. 
ith  T.  Barnes.  9  Misc.  (N.  T.)  368;  In  re  Heath's  Will.  S3 
i;  Franklin  t.  National  Ins.  Co..  i3  Mo.  491. 
baah.  at.  L.  &  P.  R.  Co.  v.  McDougall,  136  111.  111.  9  Am. 
639;  Chicago  Qeneral  R.  Co.  t.  Murray,  174  111.  269;  Howe 
mce.  22  N.  J.  Law,  99;  Dlckerson  t.  Hodges,  43  N.  J.  Bq. 
ey  T.  Whltthome  (Tenn.  Ch.  App.)  6S  S.  W.  380;  Lytle  r. 
1.  69  App.  Dlv.  (N.  T.)  273. 

lert  T.  Commercial  Bank,  13  La.  628,  33  Am.  Dec.  670. 
pie  T.  City  of  New  York,  11  Abh.  Pr.  (N.  T.)  66;  Sargeant 
108  Pa.  691.  See,  also.  Baron  t.  Cohen.  62  How.  Pr.  (N. 
Dlckerson  v.  Hodges,  43  N.  J.  Bq.  46.  But  see  contra.  In 
I'H  Will,  83  Iowa,  216;  Pike  v.  Emerson,  6  N.  H.  393,  22 
468. 

-bourg  T.  Smith,  11  Kan.  664. 

and  T.  Todd,  36  Me.  149;  Miller  v.  Hulme.  126  Pa.  277. 
nderly  v.  Martin,  69  Mo.  App.  84. 
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§  644.    To  make  admiuioiu  or  representationi. 

An  attorney  may,  for  purposes  of  the  trial,  either  during 
or  before  the  trial,  admit  certain  facta;'*'  but  in  order  that 
such  admission  may  bind  his  client,  it  must  be  distinct  and 
formal,  and  made  for  the  express  purpose  of  dispensing  with 
formal  proof  of  the  facts  at  that  trial."*  Therefore,  mere 
loose  declarations  by  him  in  conversation  are  not  admissible 
against  bis  client ;'"  nor  are  admissions  made  long  after  trial 
and  after  the  attorney's  employment  has  ceased.***"  And 
although  the  attorney  may  ordinarily  bind  hia  client  by  writ- 
ten admissions  of  facts  in  a  case,  yet  if  such  adiriissions 
were  made  improvidently  or  through  mistake,  they  may  be 
relieved  against,  and  set  aside  upon  such  terms  as  may  be 
just.*"'  !Nor  can  he  make  admissions  binding  his  client  re- 
lating to  the  proper  distribution  of  a  fund  when  recovered.*" 

So  representations  made  by  an  attorney  in  the  presence 
of  his  client,  upon  the  faith  of  which  a.  third  person  ad- 
vanced money,  are  bimling  on  the  client;'"'  likewise  with  a 
statement  made  by  tliu  attorney  to  the  jury,  in  the  hearing 
of  the  client,  if  he  does  not  object  thereto.*" 

i"Haller  v.  Worman,  3  Law  T.  (N.  S.)  741;  Oscanyaa  t.  WId- 
cheeter  Repeating  Anna  Co.,  103  U.  S.  261;  Starke  v.  Kenan.  11 
Ala.  818;  Wilson  v.  Spring,  64  III.  14;  Talbot  v.  McGee,  4  T.  B.  Mod. 
(K7.)  376;  Farmers'  Bank  v.  Sprigg,  11  Md.  389;  Lewis  t.  Sum- 
ner, 13  Mete.  (Mass.)  269;  Rogers  v.  Greenwood,  14  Minn.  333  (Gil. 
256);  Pratt  t.  Conway,  148  Mo.  291.  71  Am.  St.  Rep.  602;  SulllTao 
V,  Dunham.  36  App,  Div.  (N.  T.)  342.  Admieslona  by  counsel  Iot 
a  person  on  trial  for  murder  are  evidence  against  him,  when  made 
In  open  court,  and  may  be  used  by  the  Jury  as  a  baala  for  a  ver- 
dict.   Com.  V.  McMurray,  198  Pa.  61,  82  Am.  St  Rep.  787. 

isiTreadway  v.  Sioux  City  ft  St.  P.  R.  Co..  40  Iowa,  526;  Scott 
V.  Chambers,  62  Mich.  532;  Welsbrod  v.  Chicago  4  N.  W.  R.  Co.. 
20  WlB.  419. 

IBS  Fetch  v.  Lyon.  9  Q.  B.  147;  Parkins  v,  Hawkshaw,  2  Starkle, 
239;  Wilson  v.  Turner,  1  Taunt.  398. 

aoo  Walden  v.  Bolton,  5S  Mo.  405. 

Ml  Harvey  v.  Thorpe,  28  Ala.  260,  66  Am.  Dec.  344;  Rosenhaum  t. 
State,  33  Ala.  362. 

MS  Lyon  v.  Hires,  91  Md.  411. 

iMGllkeson  v.  Snyder.  8  Watta  ft  S.  (Pa.)  200. 

w>«  Colledge  v.  Horn,  3  Blng.  119. 
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To  confeu  judgment. 
I  the  rule  in  eonie  cases  that  an  attorney  may  confess 
ant  for  his  client,  or  consent  to  a  decree  against  him  ;***' 
;h  other  cases  hold  that  he  has  not  such  authority, 
it  is  expressly  given  to  him  by  his  client.*"'  But 
)mey  may  accept  for  his  client  a  confession  of  judg- 
nade  by  the  adverse  party  ;*'"'  or  consent  to  a  decree 
»lf  of  his  client.*"* 

Attorney's  power  to  oompromiie. 
I  general  rule,  an  attorney  has  not,  by  virtue  of  his 
r,  without  his  client's  knowledge  or  consent,  the  im- 
lower  to  compromise  or  settle  in  any  manner,  except 
ayment  in  full,  the  claim  or  judgment  of  his  client;"" 

Imes  V.  Rogers,  13  Cal.  191;  WUliamB  v.  Simmons,  79  Oa. 
on  T.  WllUama,  42  Ga.  168;  Taylor  v.  American  Freehold 
ortg.  Co.,  106  Oa,  238;  Webster  v.  Dundee  Mortg.  ft  Truot 

Ga.  27S;   Tbompson  v.  Pershing,  86  Ind.   303;    Hudson  t. 

64  Ind.  216;  Devenbaugh  v.  Nlfer,  3  Ind.  App.  379;  Potter 
)ns.  14  Iowa,  286;  Graves  v.  Long,  87  Ky.  441;  Holbert  v. 
nerj'B  Adm'ra.  6  Dana  <Kr.)  11;  Dockbam  v.  Potter,  27  La. 
;  Dockham  v.  New  Orleans,  26  La.  Ann.  302;  Farmers'  Bank 
%.  11  Md.  389;  Denton  v.  Noyea,  6  Johns.  (N.  Y.)  296.  G 
:.  237;  Beardaley  v.  Pope.  8S  Hun  (N.  Y.)  660;  Halrston  v. 
i,  123  N.  C.  345;  Henry  v.  Hflliard,  120  N.  C.  479;  Cyphert 
ine,  22  Pa.  19E;  Flanlgen  v.  Philadelphia,  51  Pa.  491;  Jones 
imson,  5  Gold.  (Tenn.)  371. 
Iter  V.  Wade,  69  Cal.  133;  San  Francisco  v.  Le  Roy,  138  U. 

People  V.  Lamborn,  2  III.  123;  Wadbams  v.  Oay,  73  111. 
Iquest  V.  Farwell,  71  Iowa,  233;  Kilmer  v.  Gallagher,  112 
[3,  84  Am.  SL  Rep.  358;  Kdwards  v.  Edwards.  29  La.  Ann. 
klker  v.  Grayson,  86  Vs.  337  (cannot  consent  to  a  decree 
I  of  an  Infant  where  he  represents  adverse  Interests), 
inston  V.  McAusland,  9  Abb.  Pr.  (N.  Y.)  214. 
rmers'  Trust  t  Canal  Bank  v.  Ketchum,  4  McLean,  120,  Fed. 
.  4,670;  Holmes  v.  Rogers,  13  Cal.  191;  Williams  v.  Slm- 
9  Ga.  649;  Haas  v.  Chicago  Bldg.  Soc,  80  III.  248:  Jubilee 
:o.  v.  Harsfeld,  20  Mont.  234;  Jones  v.  Williamson,  5  Cold. 

371. 

va  Scotia  Bank  v.  Morrow,  17  N.  Bruns.  343;  Abbe  v.  Rood, 
in,  106,  Fed.  Cas.  No.  6;  Bates  v.  Seabury,  1  Sprague,  433, 
s.  No.  1,104;  Holker  v.  Parker,  7  Cranch  (U.  S.)  436; 
v.  National  Life  Ins.  Co.,  66  Fed.  281;    Robinson  v.   Mur- 
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though  it  has  been  held  that,  in  the  absence  of  any  limita- 
tion of  his  authority  known  to  the  adverse  party,  or  which 
he  could,  by  reasonable  inquiry,  have  learned,  an  attorney 
of  record  has  authority,  by  an  oral  or  written  agreement  en- 
tered on  record,  to  effect  a  final  disposition  of  his  client's 

phy.  69  Ala.  543;  Senn  v.  JoeeDb,  106  Ala.  454;  Pickett  t.  Me^ 
chaota'  Nat.  Bank,  32  Ark.  346;  Preaton  v.  Hill,  60  Cal.  43,  19  Am. 
Rep.  64T;  Ambrose  v.  McE)onald.  S3  Cal.  28;  Haliack  t.  Loft.  » 
Colo.  74;  McMurray  v.  Mareh,  12  Colo.  App.  96;  Derwort  t.  Loomer, 
21  Conn.  S46;  Wood  v.  Bangs.  2  Pen.  (Del.)  436;  Sonnebom  v.  Hoor«, 
105  Ga,  497;  Kaiser  v.  Hancock,  106  Ga.  217;  Mclntyre  v.  Heldrim. 
63  Ga.  68;  McCUntock  v.  Helberg,  168  111.  384;  People  v.  Quick,  32 
111.  580;  Wetherbee  v.  Fitch,  117  111.  67;  Nolan  v.  Jackaon.  16  III. 
Z72;  Wadbams  t.  Gay,  73  111.  415;  Repp  v.  Wiles,  3  Ind.  App.  167; 
Stuck  V.  Reeae,  15  Iowa,  122;  Martin  v.  Capital  Ins.  Co.,  86  Iowa. 
643;  Kilmer  t.  Gallaber,  112  Iowa,  583,  84  Am.  St.  Rep.  358;  Jodm 
T.  InnesB,  32  Kan.  177;  Brown  v.  Bunger,  19  Ky.  L.  R.  1527,  43  S. 
W.  714;  Smitb  v.  Dixon,  3  Mete.  (Ky.)  438;  Cox  v.  AdeUdoit,  21 
Ky.  L.  R.  421.  51  S.  W.  616;  Dupre  v.  Splane.  16  La.  (O.  S.)  61; 
Pbelps  V.  Preston,  9  La.  Ann.  488;  Maddux  t.  Bevan,  39  Md.  485: 
Frltchey  v.  Bosley,  56  Md.  94;  Horsey  v.  Cbew,  65  Md.  565,  559: 
Dalton  V.  West  Bud  St.  R.  Co.,  159  Masa.  221,  38  Am.  St.  Rep.  410; 
Doon  V.  Donaber.  113  Mass.  161;  Eaton  v.  Knowlea,  61  Mich.  6ZS: 
Nepbew  V.  Micblgan  Cent.  R.  Co.,  128  Mich.  599;  Fitcb  v.  Scott  4 
Mlsa.  314,  34  Am.  D«c.  86;  Spears  V.  Ledergerber.  56  Mo.  465;  Me» 
slck  T.  Ledergerber.  56  Mo.  466;  Semple  v.  Atkinson,  64  Mo.  504; 
W&Iden  T.  Bolton,  55  Ho.  405;  Smitb  t.  Jones,  47  Neb.  108.  53  Am. 
St.  Rep.  519:  Hamrich  v.  Comba,  14  Neb.  381;  Mandevflle  v.  Rey- 
nolds, 68  N.  Y.  528;  Lewis  v.  Duane,  141  N.  Y.  302;  Smith  V.  Bnid- 
burat,  18  Misc.  (N.  Y.)  646;  Diamond  Soda  Water  M(g.  Co.  v.  Hegeman 
A  Co..  74  App.  Div.  (N.  Y.)  430;  Moye  v.  Coydell,  69  N.  C.  93;  Hol- 
den  T.  Llpperl,  12  Ohio  Clrc.  R.  767;  Boyle  v.  Beattte.  2  Cin.  R. 
(Ohio)  490:  Barr  v.  Rader,  31  Or.  225;  Huston  v.  Mitchell,  14 
Serg.  ft  R.  (Pa.)  307,  16  Am.  Dec.  506;  Isaacs  v.  Zugsmlth,  103  Pa. 
77;  North  Wblteball  v.  Keller,  100  Pa.  106,  45  Am.  Rep.  361;  Brock- 
ley  V.  Brockley,  122  Pa.  1;  Whipple  v.  Whitman,  13  R.  I.  612.  43 
Am.  Rep.  42;,Gilinand  v.  Oasque,  6  S.  C.  406;  Treasurers  v.  Mc- 
Dowell, 1  Hill  (S.  C.)  184.  26  Am.  Dec.  166;  Matthews  v.  Massey, 
4  Bajtt.  (Tenn.)  450;  East  Line  ft  B.  R.  R.  Co.  v.  Scott,  72  Tei. 
70,  13  Am.  St.  Rep.  758:  Adam's  Assignee  v.  Roller,  36  Tex.  711; 
Cook  V.  Greenberg  (Ten.  CIt.  App.)  34  S.  W.  687;  Granger  t.  Batcb- 
elder,  64  Vt.  248,  41  Am.  Rep.  846:  Vail  v.  Conant.  15  Vt.  314; 
High  V.  Emerson.  23  Wash.  103;  Watt  v.  Brookover.  35  W.  Va. 
323.  29  Am.  St.  Rep.  811;  Crotty  v.  Eagle's  Adm'r,  35  W.  Va.  143; 
Kelly  V.  Wright.  65  Wis.  236. 
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of  action  by  entry  and  satiefaction  of  judgment  on 
ent  of  a  stipulated  sum,  though  the  agreement  and  order 
urt  thereon  effect  a  compromise  of  the  client's  cause  of 
j_aio  "When  a  claim  is  put  into  the  hands  of  an  attor- 
br  collection,  without  further  instruction,  it  is  generally 
ratood  to  be  for  the  purpose  of  having  it  enforced  by 
process,  and  it  is  not  presumed  that  the  attorney  can  or 
without  process,  compromise  and  settle  it  on  such  terms 
ther  his  judgment  or  caprice  may  dictate."*"  If  the 
aey  does  make  such  a  compromise  without  the  client's 
nt,  the  latter  may  have  it  set  aside  by  the  court  and 
ase  reinstated;*'^  or  he  may  go  on  with  the  suit  or 
ute  a  new  one.*'' 

t  if  such  attorney  assumes  the  right  to  exercise  the 
r  to  compromise  the  action,  and  does  exercise  such  power, 
not  to  be  presumed  that  he  acted  in  the  matter  without 
tl  authority,  and  slight  evidence  only  may  be  sufficient 
thorize  the  belief  that  he  was  clothed  with  all  the  power 
le  assumed  to  exercise,***     Of  course,  if  the  client  consti- 

the  attorney  his  agent  to  settle  and  compromise  the 
1,  the  client  is  boiind  by  the  act  of  the  attorney  to  tlie 
t  of  the  authority  conferred  and  of  such  authority  as 
lerson  with  whom  he  deals  has  a  right  to  believe  him 
3sed.  In  such  a  case,  if  the  attorney  makes  a  settlement 
n  the  apparent  scope  of  his  authority,  his  client  is  bound 
by  and  cannot  subsequently  shield  himself  behind  a 
ction  placed  by  him  upon  the  attorney's  authority,  of 
1  the  party  dealing  with  him  bad  no  notice  and  reason 
lieve  that  it  existed.*'^ 

aellveau  v.  Amoskeas  Mfg.  Co..  68  N.  H.  226.  73  Am.  St.  Rep. 

Morth  Wblteball  v.  Keller,  100  Pa.  106,  46  Am.  Rep.  362. 
Dalton  T.  West  End  St.  R.  Co.,  169  Maes.  221,  38  Am.  St.  Rep. 

rones  V.  Inneas,  32  Kan.  177;  Nortb  Whitehall  v.  Keller,  100 
05,  46  Am.  Rep.  361;   Smock  t.  Dade,  6  Rand.   (Va.)    639,  16 
:>eG.  780. 
Blast  Line  &  R.  R.  R.  Co.  v.  Scott.  72  Tex.  70,  13  Am.  St.  Rep. 

Diamond  Soda  Water  Mfg.  Co.  v.  Hegeman,  7*  App.  DIv.  (N. 
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In  England,  however,  the  doctrine  eatabliahed  by  the  later 
cases,  after  some  vacillation,  is  that  the  attorney  baa  power, 
by  virtue  of  his  retainer,  to  compromise  the  action  in  which 
be  is  retained,  provided  he  acts  bona  fide  and  reasonably, 
and  does  not  violate  the  positive  instructions  of  his  client,  and 
that  the  compromise  will  bind  the  client,  even  if  he  does 
violate  instructions,  unless  the  violation  is  known  to  the  ad- 
verse party.***  And  this  doctrine  has  been  followed  by  some 
of  the  American  cases.""  These  latter  cases,  or  at  least  a 
majority  of  them,  do  not  hold  directly  contrary  to  the  above 
general  rule,  but  seem  to  be  unwilling  to  disturb  a  compro- 
mise made  by  an  attorney  if  it  is  reasonable  and  not  detri- 
mental to  his  client's  interests.  "Although  an  attorney  at 
law,"  it  has  been  said,  "merely  as  such,  has,  strictly  speaking, 
no  right  to  make  a  compromise,  yet  a  court  would  be  disin- 
clined to  disturb  one  which  was  not  so  unreasonable  in  itself 
as  to  be  exclaimed  against  by  all,  and  to  create  an  impression 
that  the  judgment  of  the  attorney  has  been  imposed  on,  or 
not  fairly  exercised  in  the  case."*^*  The  reason  on  which 
this  rule  is  based  is  that  the  attorney,  within  the  scope  of  his 
retainer,  is  considered  the  general  agent  of  the  client.  And 
it  is  strongly  argued  in  support  of  the  power  that  it  ought  to  be 
upheld  both  as  a  matter  of  public  policy  and  for  the  good 

"«Svlnten  v,  Swinfen,  18  C.  B.  486;  Swlnten  v.  ChelmBlord,  & 
Hurl.  A  N.  890,  6  Jur.  (N.  S.)  1036,  2  Law  T.  (N.  S.)  406;  Cham- 
bers V.  Mason.  S  C.  B.  (N.  S.)  69.  6  Jur.  (N.  S.)  148,  28  Law  J. 
C.  P.  10  (a  fortiori  when  the  client  haa  a  chance  to  object  and 
does  not);  Chown  v.  Parrott,  14  C.  B.  (N.  S.)  74;  Preatwlck  v.  Foley, 
18  C.  B.  (N.  S.)  806,  34  Law  J.  C.  P.  189;  Fray  t.  Voulea,  1  EI.  tt 
El.  839  (but  not  when  the  client  expressly  directs  him  not  to  enter 
Into  a  compromise) ;  Butler  v.  Knight,  L.  R.  2  Eich.  109;  Thoraas 
V.  HarrlH,  27  Law  J.  Exch.  363;  In  re  Wood,  21  Wkly.  Rep.  104. 

ziT  Whipple  V.  Whitman,  13  R.  I.  612,  43  Am.  Rep.  42;  Mayer  V- 
Foulkrod,  4  Wash.  C.  C.  503,  511,  Fed,  Cas.  No.  9,342;  Potter  v. 
■  Paraons,  14  Iowa.  286;  Bonney  v.  Morrill,  57  Me.  368;  Peru  Steel  A 
Iron  Co.  V.  Whipple  File  &  3.  Mfg.  Co.,  109  Mass.  464;  Holler  v. 
Woolrldge,  46  Tex.  485;  unless  it  be  bo  unfair  aa  to  put  the  other 
party  npon  Inquiry  aa  to  the  authority  or  Imply  fraud.  Black  v. 
Rogers.  75  Mo.  441. 

lis  By  Chief  Justice  Marshall,  In  Holker  v.  Parker,  7  Cranch  (V. 
S.)   436,  452. 
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I  client,  inasmuch  ae  the  attorney  generally  knows  vastly 
'  than  the  client  whether  it  is  better  to  risk  the  trial 
J  suit  or  to  compromise  it,  and  is  often  called  upon  to 
16  one  or  the  other  suddenly  in  the  absence  of  the 
aiB  Thus,  it  has  been  held  that  if  the  compromise 
ir  and  judicious,  with  the  assent  of  the  party  in  inter- 
Ithough  without  the  knowledge  of  the  plaintiff  of  record, 
1  not  be  diBturbed.^'"  So  where  there  is  not  time  or 
tunity  for  consultation  with  the  client,  the  attorney 
in  the  exercise  of  a  reasonable  discretion,  negotiate  a 
remise  where  the  circumstances  are  such  that  he  must 
ithout  delay,  and  where  the  interests  of  his  client  will 
riously  imperilled  unless  he  so  act,  and  if  he  act  in 
faith,  with  fair  skill  and  vigilant  care,  he  is  not  liable 
images."' 

bough  the  attorney  may  not  have  had  authority  to  en- 
to  a  compromise,  yet  if  the  parties  subsequently  ratify 
in  act  by  him,  it  will  be  immaterial  that  he  previously 
without  authority."*  Or  express  authority  may  have 
riven  to  the  attorney  to  compromise  the  claim. 

Attorney's  power  to  execute  bondi. 
is  a  general  rule  of  agency  that  in  order  for  an  agent 
«ute  an  instrument  under  seal,  authority  to  do  so  must 
been  conferred  upon  him  by  a  sealed  instrument.^'* 
3  it  may  be  stated  as  a  general  rule  that  an  attorney 
3t,  by  virtue  of  his  general  retainer,  the  implied  power 
id  his  client  by  a  bond  executed  by  him  in  the  client's 

Whipple  T.  Wbltman,  13  R.  I.  512,  43  Am.  Rep.  tZ. 

/hippie  T.  Whitman,  13  R.  I.  512,  43  Am.  Rep.  42;  Jeffrlea 

ual  L.  Ins.  Co.  of  N.  Y.,  110  U.  S.  306;  Vlckery  v.  McClellan, 

311;  White  y.  Davideon,  S  Md.  169,  63  Am.  Deo.  699;  Peru 
ft  Iron  Co.  T.  Whipple  File  ft  S.  Mfg.  Co.,  109  Mass.  464; 
7  T,  Mariner,  15  Wis.  172. 
rnloa  M.  L.  Ine.  Co.  v.  Buchanan,  100  Ind.  63;  Hepp  v.  Wllea, 

App.  167;  Freeman  v.  Brehm  (Ind.  App.)  30  N.  E.  712,  31 
645. 

•enney  v.  Parker,  10  Wash.  218;  Qemberling  v.  Spauldlng, 
Ich.  217;  Harer  v.  Foulkrod,  4  Wash.  C.  C.  511,  Fed.  Cas.  No. 
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name;'"*  but  in  order  for  him  to  do  so,  authority  must  have 
been  conferred  upon  him  by  a  sealed  inatniment.  Thus,  an 
attorney  has  not,  by  virtue  of  his  general  retainer,  power  to 
execute  an  appeal  bond  for  his  client;*'"  but  such  a  bond 
executed  by  the  general  attorney  of  a  corporation,  in  its 
name  and  under  the  corporate  seal,  is  valid,  it  being  pre- 
sumed that  the  attorney  has  power  to  affix  the  seal.*'*  So 
employment  of  an  attorney  to  prosecute  an  injunction  suit 
does  not  necessarily  confer  upon  him  authority  to  bind  his 
client  to  indemnify  a  third  person  who  becomes  surety  on  the 
bond  for  the  injunction;"'  nor  may  he  execute  a  replevin 
bond  in  the  name  of  his  client ;''*  nor  an  injunction  bond.*" 
But  a  bond  of  indemnity  executed  by  an  attorney  whose 
authority  was  by  parol  is  held  valid  against  his  client  as  a 
simple  contract,  without  regard  to  the  seal.**" 

The  circumstances,  however,  in  the  different  cases  are 
varying,  and  by  reason  of  such  this  power  has  been  very 
frequently  exercised,  so  that  it  would  seem  that  this  general 
rule  is  oftener  not  followed  than  followed.  It  has  been 
seen  that  authority  to  do  a  certain  act  carries  with  it  the  im- 
plied power  to  do  all  other  acts  that  are  incidental  and  neces- 
sary to  the  accomplishment  of  the  main  purpose.  If,  there- 
fore, the  attorney  has  been  retained  to  accomplish  a  certain 
end,  and  in  the  course  of  the  transaction,  it  becomes  neces- 
sary, in  order  to  protect  his  client's  interest,  to  execute  an  in- 
strument under  seal,  it  certainly  would  be  more  reasonable 

2M  Clark  V.  Coureer,  29  N.  H.  170;  Murray  v.  Peckam,  15  R.  I.  29T. 

«»Gordon  v.  Camp,  3  Pla.  23:  hote  v.  SheOelln.  7  Fla.  40;  Ei 
parU  Holbrook,  G  Cow.  (N.  Y,)  36;  Clark  v.  Courser,  29  N.  H. 
170;  Schofleld  v.  Felt,  10  Colo.  14G;  Murray  v.  Peckam.  16  R.  I. 
297;  Coles  v.  Anderson,  8  Humph,  (Tenn.)  4S9.  But  see  Luce  v. 
Poster.  43  Neb.  818;  Adams  v.  Robinson.  1  Pick.  (Mass.)  462,  hold- 
Ins  that  an  attorney  might  bind  bis  client  by  a  recognizance  on 
appeal;  Bach  v.  Ballard,  13  La.  Ann.  4S7,  holding  that  an  attorney 
may  sign  an  appeal  bond  In  the  absence  of  his  client. 

22«  Indianapolis  &  St.  L.  R.  Co.  v.  Morganster,  103  III.  149. 

1"  White  V.  Davidson,  8  Md.  169.  63  Am.  Dec.  699. 

::«  NarraguagUB  Land  Proprietors  t.  Wentworth,  36  Me.  339. 

"B  Except  In  the  client's  absence.  Oauthier  v.  Oardenal,  44  La- 
Ann.  8S4;  Bank  of  La.  v.  Wilson.  19  La.  Ann.  1. 

=M  Ford  V.  Williams.  13  N.  Y.  677,  67  Am.  Dec.  83.  And  see  Luce 
T.  Foster,  42  Neb.  S18. 
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esnme  that  lie  had  the  implied  power  to  do  so,  than  that 

lient's  interests  should  suffer  by  adhering  to  a  technical 

Thus,  where  attorneys  at  law  were  employed  to  col- 

lehta  for  nonresident  clients,  and  it  became  necessary  to 

a  levy,  in  reference  to  which  they  had  not  time  to  com- 
cate  with  their  clients,  it  was  held  that  they  had  the 
ed  authority  to  execute  an  indemnifying  bond  to  protect 
rfiicer  making  the  levy.**^  So  attorneys,  employed  to 
rt  a  debt  for  a  nonresident  client,  may  execute  an  in- 
ifying  bond  in  their  own  names,  and  if,  acting  in  good 

and  with  prudence  and  discretion,  they  have  suffered 
lamage  thereby,  tbey  are  entitled  to  reimbursement  from 
clients.^'*  But  it  would  seem  that  where  the  attorney 
his  client  are  resident  in  the  same  locality  and  the 
;r  can  readily  communicate  with  the  latter,  the  attorney 
not  have  such  implied  authority  to  execute  an  indenmi- 
■  bond ;  yet  such  authority  may  be  expressly  conferred 
him,  not  only  by  his  client,  but  also  by  the  authorized 

of  such  client."^^  So  an  attorney  ad  hoe  for  an  ab- 
B  may  sign  his  client's  name  upon  an  appeal  bond,'^* 
ority  to  take  out  attachment  authorizes  an  attachment 

under  similar  circumstances.^'"  But  it  is  not  the  duty 
I  attorney  to  make  the  affidavit  or  execute  the  bond  in 
Iment,  even  where  instructed  to  attach,  and  there  is  no 
ity  on  him  for  failing  to  do  so.*'* 
though  the  client  may  not  have  authorized  the  execution 
jond  in  the  first  instance,  yet  he  may,  by  his  subsequent 
)r  words,  ratify  or  confirm  an  unauthorized  execution. 
,  where  an  attachment  bond  is  executed  by  an  agent  or 
ley  and  his  principal  appears  in  court  and  prosecutes 
ttachment,  which  had  been  sued  out  in  his  name,  this 

:iark  V.  Randall,  S  Wis.  135.  76  Am.  Dec.  25Z;   Schore^e  v. 

n.  29  Minn.  3GT.  371. 

31ark  v.  Randall.  9  Wis.  135,  76  Am.  Dec,  262. 

iwnrtz  V.  Morgan.  163  Pa.  195.  43  Am.  St.  Rep.  TS6. 

lach  V.  Ballard.  13  La.  Ann.  487;  Gauthier  v.  Oardenal,  44  La. 

B84. 

rrowbridge  v.  Weir.  6  La.  Ann.  706;  Fulton  v.  Brown.  10  La. 

350. 

i-oulka  V.  Falls.  91  Ind.  316. 
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will  be  regarded  as  a  full  recognition  of  the  aathority  to 
execute  the  bond;^'^ 

§  648.  Attorney'*  power  to  receive  p^ment  of  a  claim  placed 
in  hii  lianda  for  collection, 
(a)  In  ^neral. — Where  a  claim  is  placed  in  an  attorney's 
hands  for  collection,  it  impliedly  gives  him  the  necessary 
power  to  receive  payment  thereof,  and  such  payment  will  be 
binding  on  the  client.***  He  may  receive  such  payment  not 
only  from  the  debtor  himself,  but  also  from  a  third  person  as 
from  the  clerk  of  the  court  in  which  tbe  claim  was  sought  to 
be  enforced;^''  or  from  a  stranger.'*"  He  may  also  receive 
partial  payments  to  be  applied  on  the  debt;'*^  but  he  cannot 
receive  Buch  payments  in  full  satisfaction  of  the  debt  or 
extend  the  time  of  payment  of  the  balance,  in  consideration 
thereof;'**  nor  can  he  take  security  to  himself  for  the  bal- 

3BT  Dove  V.  Martin,  23  Miss.  &88;  Bank  of  Augusta  v.  Conrey,  28 
Mfaa.  667. 

"sVorler  T.  Oarrad,  Z  Dowl.  490;  Yates  v.  Preckleton,  2  Doug. 
623;  Powel  v.  Little.  1  W.  Bl.  8;  Chouteau  v.  United  States,  95 
U.  S.  61;  Brwin  v.  Blake.  8  Pet.  (U.  S.)  18;  Conway  County  t. 
Little  Rock  ft  FL  S.  R.  Co.,  39  Ark.  50;  Miller  v.  Scott.  21  Ark. 
396;  WllUamB  v.  State,  66  Ark.  159;  Padfleld  v.  Qreen,  86  111.  629; 
Newman  v.  Kiser,  128  Ind.  258;  McCarver  t.  Nealey,  1  O.  Greene 
(Iowa)  860;  Ely  v.  Harvey,  6  Busti  (Ky.)  620;  Ducett  v.  Cunning- 
ham, 39  Me.  386;  Patten  v.  Fullerton,  27  Me.  68;  White  v.  Johnson, 
67  Me.  287;  Heard  v.  Lodge,  30  Pick.  (Maas.)  63,  32  Am.  Dec.  197; 
Hlller  V.  Ivy,  37  Miss.  431;  Carroll  County  v.  CheBtham,  48  Mo. 
386;  Whelan  v.  Reilly,  61  Mo.  665;  Megary  v.  FunUs.  S  Sandf.  (N. 
Y.)  376;  Rogers  v.  McKenzie.  81  N.  C.  164;  Brown  v.  Mead.  68  Tt. 
215;  Johnson  v.  Qibbons,  27  Grat.  (Va.)  632;  Wilkinson  v.  Holloway. 
7  Leigh  <Va.)  277;  Branch  v.  Burnley,  1  Call  (Va.)  147;  Wiley  v. 
Mahood,  10  W.  Va.  223. 

11*  Hlller  V.  Ivy,  37  Miss.  431;  Newman  v.  Klser,  12S  Ind.  268. 

t*o  Miller  V.  Scott,  21  Ark.  396. 

»i  Hall  Safe  A  Lock  Co.  v.  Harwell,  88  Ala.  441;  Pickett  v.  Bates, 
3  La.  Ann.  627;  Davis  v.  Severance,  49  Minn.  529;  Whelan  v.  Reilly, 
61  Mo.  666;  Williams  v.  Walker.  2  Sandf.  Ch.  (N.  Y.)  326;  Heyman 
V.  Berlnger,  1  Abb.  N,  C,  (N.  Y.)  315;  Rogera  v.  McKenzie,  81  N. 
C.  164. 

*«Gerrish  v.  Maher,  70  111.  470;  Ritch  v.  Smith,  82  N,  Y.  627; 
Hutchings  V.  Munger.  41  N.  Y.  155. 
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"  But  mere  employment  to  obtain  authority  to  sell 
lot  empower  the  attorney  to  receive  the  purchase  money 
d  for  the  estate  sold.***  Nor  does  the  mere  fact  that  he 
thorized  to  receive  interest  empower  him  to  receive 
ent  of  the  principal,   although  the  securities  for  the 

are  in  his  possession,  and  are  delivered  to  the  payer 
the  payment  ia  made."" 

On  written  lecnrity. — Where,  however,  the  debt  is  due 
vritten  security,  the  attorney's  authority  to  receive  pay- 
miist  either  be  express  or  he  must  have  in  his  posses- 
he  security  itself;**'  and  it  is  the  debtor's  duty  to  see 
le  has  such  evidence  of  his  authority,  otherwise  he  runs 
sk  of  having  to  pay  a  second  time  to  the  client  The 
ley's  authority  to  receive  payment  on  such  security  ceases 
I  parting  with  the  possession  of  the  same,  although  he 
io  unlawfully,  and  without  the  knowledge  of  his  client. 
>ayments  subsequently  made  to  him  upon  this  false  as- 
ce  that  he  still  retains  possession  of  the  security  are 
rative.**'  And  the  mere  fact  that  the  attorney  has 
iated  the  loan,  or  transacted  the  business,  for  which  the 
ties  were  given,  does  not  make  an  exception  to  this 
**  But  where  the  client  permits  the  attorney  to  retain 
)8session  of  the  security,  and  such  fact  is  known  by  the 
party,  although  tha  client  has  withdrawn  the  attorney's 
1  authority,  or  has  told  the  debtor  not  to  pay  to  him,  the 
ley  still  has  implied  authority  to  receive  payment  there- 
Thus  where  an  attorney  negotiated  a  loan  for  the  mort- 

and  the  latter  permitted  him  to  retain  the  bond  and 

lavls  V.  Severance,  49  Minn.  529. 

folan  T.  Jackson,  16  III.  272. 

:entral  Trust  Co.  v.  Folsom,  26  App.  Dlv.  (N.  Y.)  40. 

fudson   V.  Jobnson.    1   Wash.    (Va.)    9;    PatteD    t.   Fullerton, 

.  58;  Wlielan  v.  Rellly,  SI  Mo.  565;  Orient  Ins.  Co.  v.  Hayes, 

b.  173:  WllIiamB  v.  Walker,  2  Sandt.  Ch,  (N.  Y.)  325;  Smith 

Id,  68  N.  y.  130,  23  Am.  Rep.  157. 

:rane  v.  Gruenewald,  120  N.  Y.  274,  17  Am.  St.  Rep.  643;  WU- 

T.  Walker,  2  Sandf.  Cb.  <N.  Y.)  325;  Patten  v.  Fullerton,  37 

ienn  v.  Conlsby,  Ch.  Cae.  93;  Smith  v.  Kldd.  68  N.  Y.  130. 
1.  Rep.  157. 
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mortgage  after  the  principal  was  due,  and  the  mortgagor  had 
knowledge  of  that  fact,  he  had  implied  authority  to  receive 
payment  thereon,  and  payment  made  to  him  by  the  mort- 
gagor, relying  on  his  authority,  was  good.'** 

The  mere  poeeesaion,  however,  of  the  securities  by  the  at- 
torney is  not  sufficient.  The  party  making  the  payment  mmt 
have  knowledge  of  that  fact.  It  would  not  avail  such  party 
to  prove  that,  subsequent  to  a  payment,  he  discovered  that 
the  securities  were  in  the  actual  custody  of  the  attorney  when 
it  was  mada  For  he  could  not  have  been  misled  by  a 
fact  the  existence  of  which  was  unknown  to  him.  It  is 
the  information  which  he  acquires  of  the  possession  which 
apprises  him  that  the  attorney  has  apparent  authority  to 
act  for  the  principal.  It  is  the  appearance  of  authority  to 
collect,  furnished  by  the  custody  of  the  securities,  which  justi- 
fies him  in  making  payment.  And  it  is  because  the  party 
acts  in  reliance  upon  such  appearance — an  appearance  made 
possible  only  by  the  act  of  the  owner  in  leaving  the  securities 
in  the  hands  of  the  attorney — that  estops  the  owner  from 
denying  the  existence  of  authority  in  the  attorney  which  such 
possession  indicates.  So  if  an  attorney  is  given  apparent 
authority  to  receive  payment  of  a  bond  and  mortgage  by  the 
fact  lie  negotiated  the  loan,  and  they  are  by  the  mortgagee 
left  in  his  possession,  there  is  no  presumption  that  this  au- 
thority or  possession  continues;  and  every  time  the  mortga- 
gee makes  a  payment  to  such  attorney,  he  must  ascertain  that 
the  bond  and  mortgage  remain  in  his  possession.^"*  But  it 
is  not  necessary  that  the  party  making  the  payment  should 
see  the  security  if,  upon  inquiry,  he  was  informed  that  it 
was  still  in  possession  of  the  attorney,  and  such  information 
was  true.*" 

Authority  to  receive  payment  necessarily  carries  with  it 
an  incidental  power  to  give  to  the  debtor,  upon  payment, 
such  receipts  or  evidences  of  the  debt  as  he  is  entitled  to 


«» Crane  v.  Oruenewald,  IZO  N.  T.  274.  17  Am.  St  Rep.  643: 
Whelan  v.  Reflly,  61  Mo.  566;  Willtama  v.  Walker,  2  Sandf.  Ch.  (N. 
y.)  325. 

sno  Crane  r,  Onienewald,  120  N.  T.  274,  17  Am.  St.  Rep.  643. 

"1  Crane  v.  Qmeaewald,  120  N.  T.  274.  17  Am.  St.  Rep.  643. 

iBipadfleld  v.  Green.  86  III.  629;  Miller  v.  Scott,  21  Ark.  396. 
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llaimB  in  court. — This  authority  does  not  refer  mere- 
sea  or  claims  out  of  coiirt,  before  a  suit  has  begun, 
attorney  may  receive  payment  as  well  after  the  suit 
imenced  as  before.*"'  And  even  after  judgment,  as 
lority  of  the  attorney  of  record  continues,  as  shall  be 
reafter,  for  many  purposes,  he  may  receive  payment 
iidgment  debt  and  enter  satisfaction  on  the  record."* 
le  payment  of  a  judgment  or  decree  to  the  attorney 
d  who  obtained  it,  before  his  authority  is  revoked, 
;  notice  of  such  revocation  given  to  the  defendant, 
and  binding  on  the  plaintiff,  so  far,  at  least,  as  the 
at  is  concerned.*"'  Payment  to  the  attorney  is  bind- 
the  client,  although  made  by  a  stranger,  and  when 
yment  is  made,  the  attorney  is  authorized  to  deliver 
)t  or  discharge  of  the  judgment  to  the  debtor.^'* 
i  rule  does  not  apply  to  an  attorney  who  is  not  the 
■  of  record  in  the  case,  but  has  been  employed  in  the 
ly  for  some  special  purpose,  as  to  argue  the  case, 
vidence  or  to  assist  in  some  way  in  the  trial. ''^ 
■eleaae  or  disohargre. — This  power,  however,  to  receive 
t,  does  not  give  the  attorney  power  to  release  or  di^- 
lis  client's  judgment  or  claim  without  actual  payment 

ett  V.  Cunningham,  39  He.  386. 

'In  T,  Blake,  8  Pet.  (U.  S.)  17,  26;  Frazier  t.  Parka'  Adm'rs, 

163;  Miller  v.  Scott,  21  Ark.  396;  Conway  County  v.  Lit- 

ft  Pt.  S.  R.  Co..  39  Ark.  60;  Black  v.  Drake,  2  Colo.  330; 
T.  Norton,  4  Conn.  617,  10  Am.  Dec.  179;  Cameron  v.  Strat- 
11.  App.  270  (but  not  If  he  Is  not  an  attorney  of  record); 

Harvie,  31  111.  62,  S3  Am.  Dec.  202;  McCarver  v.  Nealey, 
ine  (Iowa)  360;  Bly  v.  Harvey,  6  Busb  (Ky.)  620;  White 
yn,  67  Me.  287;  BalUmore  A  O.  R.  Co.  v.  Fitzpatrlck,  36 

State  T.  Hawkins,  28  Mo.  366;  Wyckoff  t.  Bergen,  1  N. 
!1*;  Rogers  v.  McKenzie,  81  K  C.  164;  McDonald  v.  Todd, 
Caa.  (Pa.)  17;  Miller  v.  Preaton,  154  Pa.  63;  Mordeoal  t. 
in  County,  S  S.  C.  100;  Maxwell  t.  Owen.  7  Cold.  (Tenn.) 
:wrlght'B  Adm'r  v.  Jones'  Adm'r,  13  Tex.  1;  Yoakum  v.  TU- 
'.  Va.  167,  100  Am.  Dec.  738;  Harper  v.  Harvey,  4  W.  Va. 

knm  T.  Tilden,  3  W.  Va.  167,  100  Am.  Dec.  738. 

er  V.  Scott,  21  Ark.  396. 

leron  v.  Stratton,  14  111.  App.  270. 
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or  satisfaction  in  full,^"*  nor  to  assign  a  decree  for  less  than 
the  full  amount.^"*  But  while  an  attorney  has  no  right,  aa 
between  the  parties,  to  enter  satisfaction  of  a  judgment  with- 
out the  actual  receipt  of  the  money  due  on  it,  yet  where  the 
rights  of  third  persons  intervene,  a  subsequent  purchaser  for 
value  of  the  property  affected  by  auch  judgment  will  be  pro- 
tected, even  Uiough  it  be  afterwards  made  to  appear  that  the 
satisfaction  was  improperly  made.**" 

(e)  When  power  ceases.— The  attorney's  power  to  receive 
payment  arises  as  a  consequence  of  his  power  to  collect,  and 
where  by  any  means  he  loses  the  latter  power  the  former  nec' 
essarily  ceases  vdth  it.  Thus,  when  the  relation  of  attomej 
and  client  ceases,  his  power  to  receive  payment  in  aatisfac 
tion  of  a  debt  or  claim  also  ceases, ^*^  So  if  the  power  tt 
collect  is  withdrawn  the  power  to  receive  payment  likewise 
ceases.  It  is  the  duty  of  the  debtor,  before  he  makes  pay 
ment  of  his  debt  to  an  attorney,  to  see  that  the  latter  has 
the  proper  authority  to  receive  such  payment.  But,  how 
ever,  if  the  client  has  held  the  attorney  out  as  possessing  th» 

lEB  Robinson  v.  Uurpby,  69  Ala.  543 ;  Hall  Safe  A  Lock  Co.  v.  Har 
well,  88  Ala.  441;  Whiting  v.  Beebe.  12  Ark.  421;  McMurray  t 
Marsh,  12  Colo.  App.  95;  Phillips  v.  Dobhins,  56  Ga.  617;  Mliler  t 
Lane,  13  111.  App.  64S;  People  v.  Cole,  S4  111.  327;  Bigler  v.  Toy,  6) 
Iowa,  687;  Martin  v.  CapiUI  Ins.  Co.,  85  Iowa,  643;  Cottrell  v 
Wbeeler,  S9  Iowa,  754;  Rounaavllle  v.  Hazen,  33  Kan.  71;  Harrow 
V.  Farrow's  Heirs,  7  B.  Mon.  (Ky.)  126,  45  Am.  E>ec.  60;  Phelps  v 
Preeton.  9  La.  Ana.  488;  Jewett  v.  Wadletsh,  32  Me.  110;  Wilsoi 
T.  Wadlelgb,  36  Me.  496;  Doub  v.  Barnes,  1  Md.  Gh.  127;  Maddui 
v.  Bevan,  39  Md.  4S5;  Rohr  v.  Anderson,  51  Md.  206;  Parker  t 
McBee,  Gl  Miss.  134;  Vanderllne  v.  Smith,  IS  Mo.  App.  55;  Roberti 
V.  Nelson,  22  Mo.  App.  2S;  Faughnan  v.  Elizabeth,  58  N.  J.  Law 
309;  Beers  v.  Headrlckaon,  45  N.  Y.  666;  Mandevllle  v.  Reynolds 
68  N.  T.  528,  B40;  De  MeU  y.  Dagron.  53  N.  T.  635;  Wood  v.  Clt; 
ot  New  York,  44  App.  Dlv.  (N.  Y.)  299;  Wilson  v.  Jennings,  : 
Oblo  St.  528;  Chambers  v.  Miller,  7  Watts  (Pa.)  63;  GlUlland  t 
Qasque,  6  S.  C.  406;  Commissioners  o(  Public  Accounts  v.  Rose, 
Desaus.  <S.  C.)  461;  Peters  v.  Lawson,  66  Tex.  336;  Vail  v.  Conanl 
15  Vt.  314;  Watt  v.  Brookover,  35  W.  Va.  323,  29  Am.  St.  Rep.  811 
Grotty  v.  Eagle's  Adm'r,  35  W.  Va.  151;  Kelly  v.  Wright,  65  Wis.  23( 

a»»  Rice  V.  Troup,  62  Mlsa.  186. 

tM>  Wbeeler  v.  Alderman,  34  S.  C.  533,  27  Am.  St  Rep.  842. 

MI  Ruckman  v.  Alwood,  44  III,  1S3. 
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y  to  collect  for  him,  the  debtor  or  any  third  person 
ght  to  rely  on  sueh  authority,  and  will  be  protected 
ftkes  payment  to  the  attorney  at  any  time  before  he 

notice  that  such  authority  is  -withdrawn.'*'  But  if 
d  person  makes  a  payment  to  the  attorney  after  he 

notice  by  the  client  that  the  attorney's  authority  is 
wn,  or  not  to  pay  to  him,  such  payment  is  not  bind- 
he  client'*^ 

What  be  may  reoeire  in  payment, 
ttomey  employed  to  collect  a  claim  or  money  judg- 
18  no  implied  authority  to  receive  anything  but  law- 
ley  in  payment  thereof,'**   although  something  else 

turn  V,  TUden,  3  W.  Va.  167,  100  Am.  Dec.  738. 

Bt  y.  Lee,  3  Teatea  (Pa.)  47. 

mberg  v.  Life  Interests  A  Reversionary  Securltiea  Corp., 

r.  Cb.  127.  7B  Law  T.  (N.  S.)  627;  OuUett  T.  Lewis,  3  Stew. 

3;    West  v.  Ball.  12  Ala.  340;   Moore  v.  Murrell,  56  Ark. 

ck  V.  Drake,  2  Colo.  330;   Jeter  t.  Havlland,  24  Ga.  253; 

T.  Qreen,  S6  111.  52S;  Lochenmeyer  t.  rogarty,  112  111.  &73; 

Jackson,  16  111.  272;  McCormlck  v.  Walter  A.  Wood  M.  A 
.  Co.,  72  Ind.  618;  Blgler  t.  Toy,  68  Iowa,  6S7;  McCarrar 
r,  1  O.  Oreene  (Iowa)  360;  Herrimaa  v.  Shomon,  24  Kan. 
Lm.  Rep.  261;  Dolan  T.  Van  Demark,  35  Kan.  304;  Smith 
ck,  9  B.  Mon.  (Ky.)  406;  Olyens  v.  Briscoe,  3  J.  J.  Marsb. 
4;   Ratley  v.  Bagley,  19  La.  Ann.  172;   Perkins  v.  Grant,  2 

32S;  Phelps  t.  Preston,  9  La.  Ann.  4SS;  Lord  y.  Burbank, 
78;  Maddux  t.  Beyan,  39  Md.  486;  Kent  y.  Rlcards,  3  Md. 

Pitkin  V.  Harris,  69  MIcb.  133;  Knrle;  y.  Watson,  68 
1;  Mangum  v.  Ball,  43  Miss.  288,  6  Am.  Rep.  488;  Hoopes 
itt,  26  Ulss.  428;  Coopwood  y.  Baldwin,  25  Miss.  129;  Van- 
r.  Smith,  18  Mo.  App.  55;  Spears  y.  Ledergerber,  56  Mo. 
1th  y.  Jones,  47  Neb.  108,  53  Am,  St.  Rep.  619;  Cram  y. 
;i  Neb.  S2S,  66  Am.  St.  Rep.  478;  Lewis  y.  Woodruff,  16 
.  <N.  T.)  639;  Moye  v.  (^gdell,  69  N.  C.  93;  El;  y.  Lamb, 
o.  Ct.  R.  209;  Huston  t.  Mitchell,  14  Serg.  «  R.  (Pa.)  307, 
Ooc.  606;  Commissioners  of  Public  Accounts  v.  Rose,  1  De- 
.  C.)  461;  Mayer  y.  Blease,  4  Rich.  (S.  C.)  10;  Maxwell  t. 
Clold.  (Tenn.)  630;  Baldwin  y.  Merrill,  8  Humpb.  (Tenn.) 
3H  y.  Davidson,  1  Baxt.  (Tenn.)  47;  Wright  v.  Dally,  26  Tex. 
dford  V.  Arnold,  33  Tex.  412;  Anderson  v.  Boyd,  64  Tex.  108; 
>n  y.  HoIIoway.  7  Leigh  (Va.)  277;  Wiley  v.  Mahood,  10  W. 
Kent  T.  Cliapman,  IS  W.  Va.  4S6. 
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apparently  or  in  fact  more  valuable  might  have  been  tradec 
for  the  claim.'"'*  Thus  he  cannot  receive  land  in  satiafactioi 
of  a  money  judgment,*^'  nor  money  or  any  other  thing  ii 
SBtiBfaction  of  a  judgment  for  land.*''  !N"or  may  he  receivi 
a  bond  in  satisfaction  of  a  judgment,^'*  nor  an  assignmem 
of  one  judgment  in  satisfaction  of  another;''*  nor  the  noti 
of  the  debtor  or  third  person,^"  though  it  has  been  held  thai 
an  attorney,  who  has  a  note  for  collection,  may  receive  pan 
payment  in  money,  and  a  note  for  a  short  period  for  lh( 
balance,  if  the  party  is  of  unquestioned  reaponsibilitj'.^"' 
Nor  may  the  attorney  receive  in  payment  a  draft  payable  ii 
the  future,*^*  nor  the  note  of  one  party  in  sati^action  oi 
joint  and  several  notes,"'  nor  can  he  receive  in  payment 
a  county  warrant,'^*  nor  Confederate  notea;*''  nor  depre 
ciated  money  or  paper  of  any  kind.'^"     As  has  been  said 

i«<>  Herrlman  v.  Sbomon.  24  Kan.  387,  36  Am.  Rep.  S62. 

»•  Huston  T.  Mitchell.  14  Serg.  ft  R.  (Pa.)  307;  Stacktaouae  v 
O'Hara'B  Ex'ra.  14  Pa.  SS;  Stokely  t.  RoblDson,  34  Pa.  316;  Klrk'i 
Appeal,  87  Pa.  243.  30  Am.  Rep.  357;  Walden  v.  Bolton.  SS  Uo.  405 
HoopeB  Y.  Burnett,  26  Miss.  428. 

»T  Harrow  v.  Farrow's  Heirs.  T  B.  Mod.  (Ky.)  126,  4G  Am.  Dec  et 

"» Smock  T.  Dade.  6  Rand.  (Va.)  639,  16  Am.  Dec.  780;  Klrl 
V.  Glover.  5  Stew,  ft  P.  (Ala.)  340;  McCUntock  v.  Helberg,  168  111 
3S4. 

3«  Clark  V.  Klngsland,  1  Smedes  ft  M.  (Miss.)  248. 

n»  Jeter  v.  Havlland,  24  Oa.  262;  Lochenmeyer  v.  Fogarty.  H' 
111.  672;  Jones  t.  Ransom,  3  Ind.  327;  Langdon  v.  Potter,  13  Mass 
319;  Oarvln  v.  Lowry,  7  Smedes  ft  M.  (Miss.)  24;  Houx  v.  Rua 
seU,  10  Mo.  246:  Heyman  v.  Berlnger,  1  Abb.  N.  C.  (N.  T.)  316 
Flnlay  v.  Heyward,  36  MlBC.  (N.  T.)  266;  Baldwin  v.  Merrill.  1 
Humpb.  (Tenn.)  132. 

3T1  Livingston  v.  Radcllff,  6  Barb.  (N.  T.)   201. 

iTJMoye  T.  Cogdell,  69  N.  C.  93;  Portls  v.  Bnnls,  27  Tex.  E74. 

ar>  Miller  v.  Edmonston,  8  Blackf.  (Ind.)   291. 

If*  Herrlman  v.  Shomon.  24  Kan,  387.  36  Am.  Rep.  261. 

*TB  Harper  v.  Harvey.  4  W.  Va.  539;  Rstley  v.  Bagley.  19  La.  Ann 
172;  Davla  v.  Lee,  20  La.  Ann.  248;  Clark  t.  Tbomas,  4  Heiak 
(Tenn.)  419.    See.  also.  Johnson  v.  Gibbons,  27  Grat.  (Vm.)  682. 

9"  Chapman  v.  Cowles,  41  Ala.  103,  91  Am.  Dec.  E08;  West  v 
Ball.  12  Ala.  340;  Laweon  v.  Bettison,  12  Ark.  401;  Walker  v.  Scott 
18  Ark.  648;  Trumbull  v.  Nlcbolson,  27  III.  149;  Commissioners  oi 
Public  Accounts  v.  Rose,  1  Deaaus.  (S.  C.)  464;  Qaaquet  v.  "War 
ren,  2  Smedes  ft  M.  (Miss.)  614;  Moye  v.  Cogdell,  69  N.  C.  93; 
WickllRe  v.  Davis,  2  J.  J.  Marsh.   (Ky.)   69. 
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ebtor  cannot  discliaTge  Uinaelf  b;  a  payment  in  any- 
lee  than  gold  and  silver,  without  the  consent  of  his 
b;  nor  does  the  mandate  of  a  fieri  facias  require  of  the 
:o  make  of  the  defendant's  estate  anything  else  than 

silver.  And  if  he  accepts  bank  bills  which  are  eell- 
a  discount,  neither  himself  nor  the  attorney  of  the 
F  can  compel  the  latter  to  receive  them  as  money. ""^ 
1  an  attorney  set  ofF  or  credit,  on  his  client's  claim  or 
Qt,  a  debt  due  l^  himself  to  the  debtor,  nor  transfer 
nt's  securitiee  in  satisfaction  of  such  debt^^"  The 
lay,  however,  ratify  the  attorney's  unauthorized  act  in 
g  something  other  than  money  on  payment  of  the 

Thus,  if  the  client  indorses  a  check  received  by  his 
T  in  payment  of  a  judgment,  and  receives  the  money 
,  with  a  knowledge  of  all  the  facts,  he  thereby  ratifies 
mey's  act  in  receiving  such  payment.'" 

Attorney's  power  over  or  after  judgment. 
B  been  laid  down  as  a  general  rule  that  the  authority 
ttomey  ceases  upon  the  entry  of  final  judgment;"' 
Eist  with  its  execution  within  a  year.**'  Where  such 
:ains  after  final  judgment  has  been  entered,  the  at- 
bas  no  authority,  by  virtue  of  his  original  retainer, 
iut  to  set  it  aside,'*'     If,  however,  the  judgment  has 

the  court  in  Weat  v.  Ball,  12  AU.  34  S. 
gston  V.  Kincald,  1  Wash.  C.  C.  454,  Ped.  Cas.  No.  T,SZ2; 
leoette,  1  Port.  (Ala.)  212;  QuUett  v.  Lewia.  3  Stew.  (Ala.) 
g  T.  Ely,  B  Stew,  ft  P.  (Ala.)  3B4;  Chapman  v.  Burt,  77 
Hlckjr  T.  Sharp.  4  La.  (0.  S.)  335;  NoUn  v.  Rogon.  I 
I.  S.;  La.)  146;  Keller  v.  Scott,  2  Smedea  ft  U.  (Mlsa.) 
ana  t.  Llndsey.  1  How.  (MlM.)  677;  Hamrlcfe  v.  Combs, 
381;  Child  v.  Dwlght.  21  N,  C.  (1  Dev.  ft  B.  Eq,)  171; 
a  T.  HUler,  7  Watts  (Pa.)  63;  Boeler  t.  SearlEbt.  149  Pa. 
klnson  v.  Holloway.  7  Leigh  (Va.)  277;  Wiley  t.  Hahood, 
a.  206. 

terson  v.  McGovern,  44  App.  DIt.  (N.  Y.)   310. 
ler  V.  Knight,  L.  R.  2  Bxch.  109,  113;   Macbeath  v.  Ellla, 
)78;  Hlllegaas  t.  Bender,  78  Ind.  225;  Berthold  v.  Fox.  21 

lisoii  T.  BarUett,  8  Joboa.  (N.  T.)  2S1. 

bert  T.  HoQtgomery'a  Adin'ra,  5  Dana  (Ky.)  11;  Quinn  r. 

Rob.  (N.  T.)  G38. 
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been  entered  by  default  be  may  consent  to  its  being  opened, 
altbough  contrary  to  bis  client's  instructions,  if  it  has'  been 
entered  under  Bucb  circumstances  tbat  the  court,  of  itself, 
would  open  it^*' 

Wbilst  tbis  was  tbe  rule  at  common  law,  tbe  more  modem 
rule  now  is  otherwise.  It  seems  to  be  now  generally  con- 
ceded in  this  country  that  the  authority  of  an  attorney  at  law 
over  bis  client's  cause  continues  not  only  until  judgment  is 
recovered  and  a  year  and  a  day  afterwards,  as  was  the  rule  it 
tbe  old  books;'"  but  if  the  judgment  be  not  satisfied  and  ii 
continued  in  force,  bis  authority  will  be  prolonged  accord 
ingly  for  tbe  purpose  of  enforcing  it.'*"  In  order  to  rendei 
tbe  judgment  effectual  be  may  institute  all  supplementan 
proceedings  necessary  therefor,'"  as  a  scire  facias  f"  or  de 
mand  payment  of  an  administrator,  pursuant  to  statute;'" 

jsiAnon.,  1  Wend.  <N.  T.)  108;  Clusaman  v.  Merkel,  3  Bosw.  (N 
T.)  402;  Read  t.  French.  2S  N.  T.  2SE. 

>a«  Pennlngton'a  Ex'ra  v.  Tell.  11  Ark.  212,  S2  Am.  Dec.  262;  Bei 
tbold  V.  Pox.  21  Minn.  61,  63. 

!8s  Pennlngton'B  Ex'ra  v.  Tell,  11  Ark.  212,  52  Am.  Dec.  262 
Miller  V.  Scott,  21  Ark.  396;  Conway  County  t.  Little  Rock  ft  PI 
a.  R.  Co.,  39  Ark.  60;  Prasier  t.  Parks'  Adm'ra,  66  Ala.  363;  He 
Carver  T.  Nealey.  1  G.  Greene  (Iowa)  3B0;  Smith  v.  Cunninghan 
G9  Kan.  662;  Gray  t.  Wasa,  1  Me.  267;  White  t.  Johnson.  67  M( 
287;  WyckoIT  v.  Bergen.  1  N.  J.  Law,  214;  Rogers  t.  McKenzle.  S 
N.  C.  164;  Toakum  v.  Tllden.  3  W.  Va.  167.  As  was  aald  In  Smyt 
V.  Harrle,  31  111.  62,  S3  Am.  Dec.  202:  "WbllBt  1^  tbe  rules  of  th 
ancient  common  law  It  was  no  part  ol  an  attorney's  duty  to  recelv 
money  on  a  Judgment,  yet  In  more  modem  tlmea  attomeya  hav 
become  collecting  agents  as  well  as  lawyers.  By  uniform  custoi 
and  practice,  attorneys  engage  In  and  attend  to  the  collection  c 
money  as  a  part  of  tbelr  professional  duty,  Sucb  is  Inseparabl 
from  tbe  practice  at  tbe  present  day.  It  is  not  reasonable  to  aui 
pose  that  either  party  Imagined,  at  the  time  of  this  retainer,  tba 
the  duty  of  the  defendants  ceased  when  they  obtained  tbe  Judgmeii 
on  the  plaintiff's  claim." 

9»  Ward  T.  Roy.  69  N.  T.  96;  Heard  t.  LodEe,  20  Pick.  (Mass.)  61 
32  Am.  Dec.  167. 

!■' Nichols  V.  Dennis,  R.  M.  Cbarlt,  (Oa.)  188;  Dearborn  v.  Deai 
bom,  16  Mass.  316    (it  Is  his  duty  to  do  bo). 

MiHeard  v.  Lodge.  20  Pick.  (Mass.)  63.  32  Am.  Dec.  197;  a 
Bherift.  Spence  v.  Rutledge,  11  Ala.  667. 
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jn  necessary  he  maj  issue  an  alias.***  He  may  after 
Qt,  by  virtue  of  his  general  retainer,  sue  out  execution 
'  process  and  receive  the  money  collected  thereon;^*' 
cannot  sue  out  such  execution  against  his  client's 
or  have  execution  levied  on  land  conveyed  as  se- 
Defore  it  is  reconveyed  to  the  debtor.^*'  So  the  plain- 
»mey  may  direct  the  sheriff  or  other  oflScer  as  to  the 
id  manner  of  enforcing  the  execution  ;*■'  or  even 
;e  the  sheriff  to  depart  from  his  regular  course  of 
ig  such  process;***  or  agree  to  delay  issuance  of  exe- 
M  a  limited  time;^"  or  stay  proceedings  under  it 
tasonable  time;*"  or  direct  return  thereon  to  be  de- 
f  it  will  not  be  detrimental  to  the  judgment  lien;*'' 
t  a  sale  under  it  to  be  suspended,***  or  postponed  ;**■ 

ever  t.  Mlrrlck,  2  N.  H.  376. 

ory  V.  Cbaptoan,  11  Adol.  ft  B.  829;  Brwln  v.  Blake,  8  Pet. 

L8;  Union  Bank  v.  Geary,  G  Pet.  (U.  S.)  9S;  Conway  County 

Rock  A  Ft.  S.  R.  Co.,  39  Ark.  60;  Black  v.  Drake.  2  Colo. 
ckett  T.  Norton,  4  Conn.  617.  10  Am.  Dec.  179;  Canterberry 
1  Dana  (Ky.)  415;  Wblte  v.  Johnson,  67  Me.  2S7;  Fanners' 

Uackall,  3  QUI  (Md.)  447;  Parker  v.  DownlDS,  13  Mass. 
t  not  where  hie  authority  haa  been  revoked  before  pay- 

tbe  BherlS);   McDonald  v.  Todd,  1  Grant  Cae.  (Pa.)   IT; 
Gist,  4  McCord  (S.  C.)  259;  Hyame  T.  Michel,  3  Rich.  Law 
103;  WllBOD  v.  Stokes.  4  Munf.  (Va.)  466. 
ker  V.  St.  Qulntln,  12  Mees.  ft  W.  441. 
ker  V.  Home  Mut.  Bldg.  ft  Loan  Aes'n,  114  Ga.  702. 
rin  T.  Blake.  S  Pet.   (U.  S.)   26;   Smith  v.  Oayle.  6S  Ala. 
ickett  V.  Norton.  4  Conn.  E17,  10  Am.  Dec.  179;    State  v. 

Ind.  428;  Stevens  v.  Colby,  46  N.  H.  163;  Read  v.  French. 
,  286;   Oorham  v.  Gale.  7  Cow.   <N.  T.)   739.  17  Am.  Dec. 
ich  V.  Commonwealth,  16  Serg.  ft  R.  (Pa.)  368,  16  Am.  Dec. 
lard  v.  Goodrich.  31  Vt.  597;  Kimball  v.  Perry.  15  Vt.  414. 
nlng  V.  Sutherland,  3  Hill  (N.  Y.)  562;  White  t.  Johnson, 

m. 

iland  V.  White.  109  Mass.  392;   White  v.  Johnson.  67  Me. 

'is  T.  Ely,  3  Watts  ft  S.  (Pa.)  420. 

iland  T.  White,  109  Mass.  392;   White  v.  Johnson.  67  Me. 

31ure  V.  Colclougta,  6  Ala.  66;  Crenshaw  v.  Harrison,  8  Ala. 
Iker  V.  Goodman.  21  Ala.  647. 

ich  V.  Com..  16  Sere,  ft  R.  (Pa.)  368,  16  Am.  Dec.  6S2. 
ertson  v.  Ooldaby,  28  Ala.  711,  66  Am.  Dec.  380. 
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or  he  may  receive  seisin  of  land  taken  hj  the  sheriff  in  execu 
tion.""*  So  he  may  assent  to  the  correction  of  a  mere  elerica 
error  in  a  judgment  or  decree.'"^ 

But  he  is  not  authorized  to  bid,  or  to  authorize  anyont 
else  to  bid,  for  hie  client  at  an  execution  sale;'"^  nor  hai 
he  authority  to  direct  what  particular  property  shall  be  leviec 
on  under  his  client's  execution  f°^  although  he  may  authoria 
goods  levied  on  to  be  sold,  if  perishable,  and  the  proceed: 
kept  for  future  distribution.'"*  Nor  is  he  authorized,  oi 
his  own  motion,  to  commence  affirmative  proceedings  to  kee] 
alive  a  judgment  which  he  has  for  coUection.^""  Nor  ha 
he  authority  to  release  the  defendant  from  imprisonm^it  01 
execution,  without  satisfaction ;'°'  nor  to  release  propert; 
bound  by  his  client's  judgment,  without  the  latter's  knowl 
edge  or  consent;'""  nor  to  postpone  his  client's  lien  unti 

"»  Pratt  V.  Putnam,  IS  Mass.  361,  363. 

MiHllI  T.  Bowyer,  18  Qrat  (Va.)  864. 

■oiAverlU  T.  WIlllamB,  4  Denio  (N.  Y.)  295,  47  Am.  Dec.  252 
BeardBley  t.  Root,  11  Jobne.  (N.  T.)  464,  6  Am.  Dec  386  (he  cai 
not  purcbase  land  eold  under  an  execntioD  In  favor  of  Us  cliani 
cither  In  trust,  or  tor  the  beneflt  of  his  client) ;  Washington  1 
Johnson,  7  Humph.  (Tenn.)  46S;  Savery  T.  Sypher,  6  WaJI.  ([ 
S.)  157.  See,  alao,  Wade  v.  PetUbone,  11  Ohio.  GT,  37  Am.  De< 
408;  LalsenrlnE  t.  Blach,  5  Watts  (Pa.)  303,  30  Am.  Dec.  322. 

mAverlU  v.  Williams,  4  Denlo  (N.  Y.)  295.  47  Am.  Dec  251 
Welch  V,  Cochran,  63  N,  Y.  181.  BO  Am.  Rep.  621;  Oeatrlch  v.  Ql 
hert,  9  Hun  (N.  Y.)  244. 

M*  Nelson  v.  Cook.  19  III.  440. 

■OB  CulUson  v.  Lindsay,  lOS  Iowa,  124. 

>OT  Savory  v.  Chapman,  11  Adol.  ft  E.  S29,  S  Dowl.  656;  Connop  ' 
ChalllB,  2  Exch.  484,  17  Law  J.  Exch.  319;  Lewis  v.  Oamase, 
Pick.  (Mass.)  347;  Ketlosg  v.  Ollbert.  10  Johns.  (N.  Y.)  220. 
Am.  Dec.  336;  Jackson  v.  Bartlett,  g  Johns,  (N.  Y.)  281;  Crary  ' 
Turner,  6  Johns.  (N.  Y.)  51;  SImonton  v.  Barrell,  21  Wend.  (I 
Y.)  362;  Treasurers  v.  McDowell,  1  Hill  (N.  Y.)  184.  26  Am.  De 
166.  But  see  Hopkins  v.  Wlllard.  14  Vt.  474;  Scott  v.  Seller. 
Watts  (Pa.)  236. 

WTphllllpa  V.  Dobbins,  66  Qa.  617;  Holbert  v.  Montgomery. 
Dana  (Ky.)  11;  Harrow  v.  Farrow's  Heirs,  7  B.  Mon.  (Ky.)  11 
46  Am.  Dec.  60;  Horsey  v.  Chew,  65  Md.  566;  Frltcbey  v.  Bosle; 
66  Md.  94;  Doub  v.  Barnes,  1  Md.  Ch.  127;  Banks  v.  Evans.  ] 
Smedes  ft  M.  (Miss.)  35.  43  Am.  Dec.  734;  Wilson  v.  Jennings, 
Ohio  at.  E2S;    Kirk's  Appeal,  87   Pa.  243.  30  Am.  Rep.   867;    El 
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1434  ATTORNEY  AND  CLIENT.  §  651a 

It  seems,  howerer,  that  the  foregoing  rules  apply  only  to 
the  attorney  for  the  plaintiff.  "Neither  the  common  Xvn 
nor  any  statute  continues  after  judgment  the  authorilj  of 
the  attorney  for  the  defeated  party,  the  judgment  debtor, 
or  the  defendant  in  the  judgment,  as  he  is  aptly  styled." 
Thus  the  employment  of  an  attorney  to  defend  a  suit  does  not 
authorize  him  to  receive  from  the  sheriff  the  proceeds  of  the 
defendant's  property  sold  under  judgment  in  his  suit"* 
So  it  is  held  that  the  general  power  and  liability  of  sn  Bt- 
tomey  for  a  defendant  cease  upon  the  entry  of  a  judgment 
finally  terminating  the  litigation,  and  do  not  incluc3e  the 
payment  of  the  judgment,  although  he  be  furnished  with 
money  for  the  purpose.'*' 

§  651.    Attomey'i  power  to  delegate  antliority. 

(a)  In  ^neral^^A  familiar  and  general  rule  of  law  appli- 
cable to  the  relation  of  principal  and  agent  is  that  the  sgeni 
cannot  del^ate  the  authority  conferred  upon  him  to  axothei 
— delegatus  non  potest  del^are — ao  that  the  principal  will 
be  bound  by  the  acts  done  in  the  discretion  of  one  to  whoic 
the  agent  attempts  to  delegate  his  authority.  There  ia  n( 
rule  excepting  from  the  operation  of  this  doctrine  any  attor 
ney  at  law,  whose  duties,  responsibilities  and  liabilities  aris* 
from  the  relation  of  agency  existing  between  him  and  hi! 
client."'  An  attorney  is  retained  by  his  client,  because  o: 
the  trust  and  confidence  the  latter  has  in  that  particular  attor 
ney  to  transact  the  business  for  which  he  is  employed.      Hbi 

V.  Mallard,  1  Q.  Greene  <lowa)  117;  Ikerd  v.  Borland.  SB  LA  Aw 
337;  National  Park  Bank  t.  Lanahan,  60  Md.  477;  Delanoy  ■*■  Hm 
band,  64  N.  J.  Law,  275;  Colee  v.  Anderson,  8  Humph.  (TenD-)  *'^ 
Hooker  V.  Village  ot  Brandon,  76  Wis.  8. 

Ill OroBTenor  v.  Danfortb,  16  Maaa.  74;  Nisbet  7.  LawBom*.  1  ''' 
280;  Woodmen  of  the  World  t.  Rutledge,  133  Cal,  640;  aic^etso 
V.  Torres.  23  Cal.  636;  Connett  t.  Chicago,  114  111.  233;  pJoflw 
T.  Helneman.  59  Mich.  SIO  <from  Justice's  to  circuit  cour^)'  ^ 
peal  ot  Spauldlng,  33  N.  H.  479  (from  probate  court);  H»»l»" 
Tllllnghaat,  19  Wash.  20. 

*i«  Qermalne  t.  Mallerich.  31  La.  Ann.  371.  See  Welsh  -v-  Cw 
ran,  63  N.  T,  181,  20  Am.  Hep.  B19. 

>"Hll1eKaM  V.  Bender,  78  Ind.  225, 

*i«Antrobus  v.  Sherman.  65  Iowa,  230,  54  Am.  Rep.  7. 
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atertained  the  same  tniat  and  confidence  in  another  attor- 
he  probably  wMild  have  employed  him.  But  since  he 
retained  the  particular  attorney,  it  is  the  latteir'g  dnty  to 
id  to  and  conduct  his  client's  business  in  person,  and  not 
ist  to  another  that  which  was  so  confidentially  entrusted 

may,  therefore,  be  stated  as  a  general  rule,  that  an  attor- 
cannot  delegate  to  another  those  powers  conferred  upon 

which  involve  judgment  or  discretion,  or  which  depend 
L  his  personal  skill  or  ability,  without  the  express  or  im- 
l  consent  of  his  client.'^  Thus  an  agreement  by  an 
ney  to  turn  over  to  another  attorney  notes  which  he  holds 
iollection  is  invalid.'*'  If  a  client  gives  a  note  or  claim 
1  attorney  for  collection  and  the  attorney  employs  an- 
:  to  do  it  for  him,  there  is  no  privity  of  contract  be- 
n  the  client  and  the  latter  attorney,  so  payment  to  him 

not  be  payment  to  the  client  unless  actually  received 
im ;"'  nor  will  the  client  be  liable  for  costs  incurred  in 
ittempt  to  collect;'**  and  if  any  loss  is  sustained  by  the 

Dickson  T.  Wright,  62  Miss.  G85,  24  Am.  Rep.  677;  Smalley  v. 
le.  62  Iowa,  241,  35  Am.  Rep.  267. 

Johnson  v.  Cunningham,  1  Ala.  249;  Hittacock  v.  McGehee,  7 
(Ala.)  666;  Kellogg  t.  NorriH.  10  Ark.  18;  Danlej  v.  Crawl. 
rk.  96;  Porter  v.  Ellzalde,  125  Cal.  204;  Morgan  v.  Roberta, 
1.  65;  Sloan  v.  Williams,  138  111.  43;  Clegg  v.  Baumberger,  110 
536;  O'Conner  »,  AmoW,  63  Ind.  203;  Smailey  t.  Greene,  52 
,  241,  36  Am.  Rep.  267;  Antrobus  v.  Sherman,  65  Iowa,  230, 
m.  Rep.  7;  Dickson  v.  Wright,  62  Mlaa,  5S6.  24  Am.  Rep. 
Hilton  r.  Crocker,  30  Neb.  707;  Buckley  v.  Bnckley,  6* 
(N.  T.)  632;  Ratclld  v.  Balrd,  14  Tei.  13;  Grotty  v.  Eagle's 
r,  35  W.  Va.  143.  See  Planters'  Bank  v.  Maasey.  2  Helsk. 
n.)  360.  where  it  was  held  that  the  attorney  may  delegate 
«llectlon  of  a  htll  of  exchange  ta  another,  where  Inconvenient 
ipractlcable  for  htm  to  collect  Id  person,  and  It  was  the  usage 
istom  to  employ  another  attorney  in  such  cases. 
Smalley  v.  Greene,  62  Iowa,  241,  35  Am.  Rep.  267. 
Kellogg  V.  NorrlB,  10  Ark.  18;  Danley  v.  Crawl.  28  Ark.  95; 
lOD  V.  Wright,  62  MIse.  6S6,  24  Am.  Rep.  677.  and  such  payment 
not  discharge  the  debtor,  but  he  will  etlll  be  liable  to  the  owner 
e  note  lor  the  full  SJnount  of  the  note. 
AntrobuB  v.  Sherman,  65  Iowa,  230,  64  Am.  Rep.  7;   Hoover 
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client  by  the  acts  of  the  latter  attorney,  the  former  one  will 
be  liable  therefor,  where  he  has  receipted  the  note  "for  col- 
lection.""* If  one  attorney  confides  a  note  to  another  for 
collection,  and  takes  his  receipt,  but  without  giving  instruc- 
tions with  respect  to  ownership,  and  after  the  money  is  col- 
lected, it  is  remitted  to  the  payee  of  the  note,  whose  name, 
however,  was  endorsed  on  the  note,  this  remittance,  the  payee 
not  being  the  owner,  will  not  discharge  the  collecting  attor- 
ney from  liability  to  hia  immediate  principaL'"  So  an  at- 
torney of  record  of  a  party  in  whose  favor  execution  on  a 
judgment  has  issued  has  no  authority  to  authorize  a  clerk  of 
the  circuit  court,  in  his  official  capacity,  and  standing  in  no 
previous  relationship  of  agency  to  the  attorney  or  judgment 
creditor,  to  accept  money  on  the  judgment.""  So  an  attor- 
ney employed  to  argue  a  case  cannot  delegate  his  power  to 
another.'^' 

(b)  Authoiity.to  delegate  or  ratifloation. — The  client  may, 
however,  expressly  or  impliedly  authorize  the  attorney  to 
employ  a  substitute  or  he  may  subsequently  ratify  a  dele- 
gation previously  made,  and  in  either  event  the  attorney  dele- 
gated will  be  the  attorney  of  the  client***  If  the  client 
had  knowledge  of  a  delegation  of  authority  by  his  attOT^ 
ney,  and  said  nothing  in  dissent  thereto,  but  permitted  the 
substitute  to  act,  he  will  be  deemed  to  have  assented  to 
or  ratified  such  delegation.'*'  So  where  for  any  reason  the 
attorney  becomes  unable  to  discharge  his  duties,  it  seems  that 
it  would  not  necessarily  be  illegal  or  void  for  him  to  employ 

T.  areenbaum.  61  N.  T.  305;  Dickson  v.  Wrlgbt.  G2  Hiss.  &S6,  24 
Am.  Rep.  677. 

»i«  Cummins  v.  McLaIu,  2  Ark.  402;  Walber  v.  StevenH.  79  III. 
193;  Abbott  V.  Smith,  4  Ind.  462;  Pollard  v.  Rowland,  2  Blaekt. 
(Ind.)  22;  CummlnB  v.  Heald,  24  Kan.  600,  36  Am.  Rep.  264;  Wil- 
kinson T.  GrlBwold,  12  SmedoB  A  M.  (Miss.)  669;  Bradstreet  v. 
Bveraon,  72  Pa.  124,  13  Am.  Rep.  666;  Morgan  v.  Ten«r,  83  Fa.  305. 

lie  Lewis  t.  Peck,  10  Ala.  142. 

»4  Hendry  v.  BenllBa,  37  Fla.  609. 

»»T  Eggleston  v.  Boardman,  37  Mich.  14. 

"'  Bggleston  t.  Boardman,  87  Mlcb.  14. 

*!*  Eggleston  t.  Boardman,  37  Mich.  14;  Brlggs  v.  Town  of  Oeorgia, 
10  Vt.  68;  King  v.  Pope,  28  Ala.  601;  Rogers  v.  McKenzle.  81  N.  0. 
164. 
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titute,  and  if  the  client  stands  by  and  does  not  object 
mot  afterwards  do  so.*'"  But  mere  inconvenience  is 
ifficient,  the  attorney  must  be  unable  or  incompetent 
me  good  reason.'^^  And  where  the  facts  of  a  particu- 
te  are  such  that  it  may  reasonably  be  inferred  that  the 
intended  the  attorney  to  have  the  power  to  delegate  his 
ity  to  another,  the  general  rule  will  yield.'"  Thus, 
it  is  indispensable  by  law,  in  order  to  accomplish  the 
r  it  is  the  ordinary  course  of  trade,  or  it  ia  understood 
t  parties  to  be  the  mode  by  which  the  particular  busi- 
vould  or  might  be  done,  the  authority  to  appoint  a 
omey  may  be  implied."' 

Hecbanioal  or  ministerial  acta, — It  is  generally  recog- 
however,  that  an  attorney  may  employ  mere  subordi- 
to  perform  mechanical  or  ministerial!  work,  and  the 
will  be  bound  by  the  acta  of  such."*  There  are  many 
id  labors  to  be  performed  during  the  course  of  an  attor- 
eraployment,  that  are  merely  mechanical  and  do  not 
)r  the  exercise  of  any  judgment  or  discretion,  nor  re- 
any  personal  knowledge  or  skill.  Such  acts  as  these 
easonable  to  presume  the  client  intended  he  may  have 
med  by  a  clerk  or  subordinate. 
Asiittant  counsel, — So  the  attorney  may  employ  what- 
ssistant  counsel  he  may  choose,  but  the  client  will  not 
\}\e  for  the  assistant's  fees;*'^  though  the  original  attor- 
Lay  charge  for  the  entire  labor.'"  But  where  an  attor- 
employed  to  conduct  a  case  pending  in  another  comity, 

■enno  v.  Engllsli,  22  Ark.  170;    Smith  v.  Lipscomb,  13  Tex. 
eople  T.  Plymowtli  Plank  Road  Co.,  32  Mich.  248. 
mlth  V.  LIpBcomb,  13  Tex.   532;    People  v.  Plymonth  Plank 
Co..  32  Hlcb.  248. 

irillard  T.  Town  ot  Danville,  46  Vt.  93;  Paddock  v.  Colby, 
4SB. 

otanson  v.  Cunningham,  1  Ala.  249. 

IcBwea  v.  Maryck,  ^  Rich.  Law  (S.  0.)  210;  Eggleston  v. 
nan.  37  Mich.  14;  Harry  v.  Hilton,  11  Abb.  N.  C.  (N.  Y.) 
•eueler  v.  City  of  Virginia,  3  Nev.  68;  MtllM  t.  Palmer.  25 
pp.  357.  81  Am.  St.  Rep.  107. 

oorbies  ▼.  Harrison,  22  La.  Ann.  86;  Vllae  v.  Bundy,  106  WIb. 
lee  Price  v.  Hay,  132  111.  H3.    Post,  i  714. 
IlBB  v.  Bundy,  106  Wis.  168. 
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he  may  properly  employ  local  counsel  to  attend  to  the  formal 
matters,  and  charge  the  fees  paid  such  counsel  as  expenses,  if 
they  are  not  more  than  the  expenses  would  have  been,  had 
the  attorney  gone  in  person.'^^  So  if  tlie  client  haa  full 
knowledge  of  such  employment  of  assistant  counsel  and  un- 
derstands that  he  is  to  be  charged  with  the  fees  of  the  as- 
sistant attorney  and  makes  no  objection  thereto  at  the  time, 
he  will  not  be  permitted  to  do  so  after  the  case  is  ended  and 
the  services  have  all  been  rendered."* 


IV.  ATT«BnBT's  Duties  and  Liabiuties  to  His  Cliert, 
§  6S2.    In  general. 

It  is  the  duty  of  an  attorney  to  conduct  his  client's  affairs 
with  the  highest  honor  and  integrity,  and  with  the  utmost 
good  faith,  and  to  exercise  in  all  his  dealings  for  the  client 
such  a  decree  of  knowledge  and  skill  as  ia  usually  exercised 
by  others  in  the  same  profession.  As  shall  be  seen  here- 
after, he  is  not  bound  to  exercise  the  highest  degree  of  knowl- 
edge, skill,  and  diligence,  nor  need  he  guaranty  that  his 
efforts  in  the  client's  behalf  will  be  successful.  If  he  brings 
to  bear  a  reasonable  degree  of  diligence,  care,  and  skill,  and 
acts  in  good  faith,  he  will  not  be  liable  if  the  business  does 
not  turn  out  as  successfully  as  it  might  have.  The  relation 
existing  between  the  attorney  and  his  client  is  one  of  especial 
trust  and  confidence.  His  client  having  reposed  trust  and 
confidence  in  him,  and  perhaps  entrusted  to  him  information 
or  secrets  that  he  would  disclose  to  no  other,  it  is  his  duty  to 
act  in  such  affairs  honorably,  zealously,  and  with  the  utmost 
good  faith.  If  he  does  so  he  will  not  be  liable  to  the  client 
for  any  injury  the  latter  may  have  suffered ;  otherwise  if  he 
does  not,  and  he  is  amenable  to  the  summary  jurisdiction  of 
the  court  for  any  dereliction  of  duty,  not  for  the  purpose  of 
punishment,  but  for  the  protection  of  the  court,  the  proper 
administration  of  justice,  the  dignity  and  purity  of  the  pro- 
fession, the  public  good,  and  the  protection  of  clients.'^"     So 

III  Dillon  V.  WatBon,  3  Neb.  Unoff.  630. 

"SAldrlcb  V.  Brown,  103  Maaa.  G27;  Toung  v.  Crawford,  23  Mo. 
App.  431i  Price  v.  Hay.  132  111.  543. 

MR  In  re  EvanB,  22  UUh,  36G,  83  Am.  St  Rep.  794;  Glx  parte 
Watt,  107  U.  S.  273;  SUte  v.  Finn,  32  Or.  619,  67  Am.  8L  Rep.  560. 
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le  duty  of  the  attorney  to  remain  loyal  to  hia  client's 
ts  tbroughoit  the  continuance  of  the  transaction  for 
lie  was  employed.  It  is  his  duty  to  keep  himself  out  of 
>sitions  that  may  conSict  with  his  client's  interests 
by  reason  of  his  own  interest  in  the  matter  or  by  obli- 
himself  to  another  whose  interests  are  adverse  to  his 


Doty  to  diicloH  adrene  interestB. 
1  an  attorney's  duty,  when  retained  by  a  client,  to  dis- 
0  the  latter  any  retainer,  obligation  or  other  matter 
ight  be  adverse  to  his  client's  interests  or  render  him  un- 
)erform  bis  services  to  his  client  with  a  full  degree  of 
'  and  earnestness,  or  which  might  have  prevented  the 
from  employing  him  had  he  known  of  such  adverse 
ts  or  retainers ;  and  if  he  fails  to  do  so  and  the  client 
otherwise  informed  of  such  adverse  interest,  it  is  a 
upon  the  client,  for  which  the  attorney  may  be  held 
*•*     "When  a  client  employs  an  attorney,  he  has  a 

0  presume,  if  the  latter  be  silent  on  the  point,  that  he 
engagements    which  interfere,  in  any  way,  with  his 

ve  devotion  to  the  cause  confided  to  him;  that  he  has 
irest  which  may  betray  hia  judgment,  or  endanger  hia 
r"a4i  WTiere,  however,  the  relation  has  ceased,  the 
■  retainer  does  not  prevent  the  attorney  from  entering 
le  employ  of  the  opposite  party  in  the  former  transac- 
F  such  employment  does  not  tend  to  directly  injure  or 
ice  the  former  client.  Thus,  where  an  attorney  who 
en  retained  by  one  party  afterwards  acts  for  the  other 
and   is  recognized   in  auch  capacity  by  his  former 

re  Lydall,  TO  Law  J.  g.  B.  6.  83  Law  T.  (N.  8.)  4S4; 
la  T.  Reed,  3  Maaon.  405.  Fed.  Caa.  No.  17,7S3;  Gibbons  ▼. 
95  III.  45;  Harding  v.  Helmer.  193  111.  109;  McLeod  v.  Ap- 
,  127  Ind.  S49;  Haverty  v.  Haverty,  35  Kan.  438;  Brlgga  v. 
,  24  Mich.  136;  Hoopea  v.  Burnett,  26  MIbb.  438;  Arrlng- 
\rrlnKton.  116  N.  C.  170;  Wilson  t.  Jennlnga,  3  Ohio  St.  528; 
iner  v.  DouglaaB,  32  Tex.  215. 

1  Story.  J-.  In  Williams  v.  Reed,  3  Mason,  406,  418,  Fed.  Ga«. 
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client,  his  conduct  is  not  necessarily  fraudulent,  if  such  client 
is  not  thereby  surprised  and  prejudiced.^** 

§  664.    Dnty  as  to  porohaiiiig  adrene  intereitg. 

(a)  In  gfcneral.— It  has  been  seen  that  it  is  the  duty  of  an 
attorney,  as  well  as  of  any  other  agent,  to  at  all  times  act  with 
entire  good  faith  in  his  dealings  for  hia  principal.  From 
this  it  follows  that  it  ia  an  attorney's  duty  to  always  act  in 
his  dealings  so  as  to  advance  his  client's  interests,  and  not 
so  as  to  advance  hia  own  interests  to  the  detriment  of  his 
client.  As  a  general  rule,  therefore,  an  attorney  at  law  can- 
not, without  his  client's  consent,  purchase  and  hold  any  ad- 
verse right  or  interest  concerning  the  subject-matter  of  his 
employment,  or  do  anything  that  will  cause  him  to  occup; 
a  position  adverse  to  the  interests  of  his  client ;  and  if  he  does 
ao  he  will  be  held  to  bold  the  interest  so  acquired  as  a  trustee 
for  the  benefit  of  his  client,  if  the  client  so  elects,  unless  it  ie 
clearly  shown  that  no  advantage  was  taken  by  the  attomej 
of  his  position,  and  that  the  client  was  not  prejudiced  by  sucb 
purchase;'*'  or  that  the  transaction  involves  no  duty  or  obli- 
gation to  his  client,  and  the  purchase  is  made  in  good  faitl 
in  the  usual  course  of  trade,'**  An  attorney  who  purchases 
judgments  or  claims  against  his  client  at  a  discount  cannol 
reap  an  advantage  therefrom.  Such  purchase  operates  foi 
the  benefit  of  the  client,  and  the  attorney  is  entitled  only  U 
the  amount  he  paid  for  the  judgments  or  claims.'*^     Noi 

BizHumphrer  v.  DarllnEton,  16  Iowa,  207.  And  see  Culver  T 
Neater.  116  Mich.  191. 

»*»  Baker  v.  Humphrey,  101  U.  S.  494;  Gilbert  v.  Murpbey.  IK 
Fed.  620;  Talentlne  v.  Stewart,  16  Cal.  387;  Caeserlelgh  v.  Oreen 
12  Colo.  App.  616;  Sutherland  t.  Reeve,  41  111.  App.  29G;  HcDon 
ell  r.  MllroT,  69  III.  49S;  Herr  v.  Payeon,  167  Tit.  244;  Caeaem  i 
HeuBtlB,  201  III.  208,  94  Am.  St.  Rep.  160;  Hughes  v.  Willson,  12: 
Ind.  491;  Downard  v.  Hadlex,  116  Ind.  131;  Phillips  v.  Blair.  J 
Iowa,  649;  Brlggs  v.  Hodgdoo.  78  Me.  614;  Humphrey  v.  Hnrd,  3 
Mich.  436;  Taylor  v.  Toung,  66  Mich.  286;  Rogers  v.  Gaston.  43  UIue 
189;  Cameron  v.  Lewis,  E6  Mlsa.  601;  Bolt  v.  Irvine,  108  Mo.  378.  3 
Am.  St.  Rep.  609;  Smith  v.  Brotberllne,  62  Pa.  461;  Henry  i 
Raiman,  2G  Pa.  364.  64  Am.  Dec.  703;  Davis  v.  Smith,  43  Vt.  269 
Wheeler  v.  Wlllard,  44  Vt.  640. 

'tt  McKenna  v.  Van  Blarcom.  109  Wis.  271. 

iwoiaon  v.  Lamb,  66  Neb.  104,  71  Am.  St.  Rep.  670;    Larey  i 
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buy  in  his  own  name  or  interest,  property  in  wliieli  his 
18  seeking  to  obtain  an  interest.'**  The  right  to  en- 
hi3  trust  adheres  to  the  property,  in  favor  of  the  elicit, 
it  comes  into  the  hands  of  a  bona  fide  purchaser  -wiih- 
>tiee.  Where  the  record  shows  that  the  attorney  bad 
iBed  property  sold  under  a  judgment,  for  a  price  less 
ta  amount,  it  is  constructive  notice  to  a  purchaser  from 
tomey  of  the  implied  trust  in  favor  of  the  client,  and 
pen  such  purchase  the  same  trust.**^ 
-  Ontrtanding  claims  or  titles.  The  above  general  rule 
3  with  special  force  where  the  attorney  is  employed  to 
:t  litigation  concerning  the  subject-matter,  and  the 
ise  is  made  during  the  course  of  litigation,  as  a  con- 
rule  would  place  the  attorney  under  temptation  to  be 
hful  to  his  trust.'*'  Thus  in  a  land  case,  an  attorney 
.  buy  an  outstanding  title  against  bis  client's  inter- 
'  So  an  attorney  who  has  been  consulted  about  a  title 
d  will  not  be  permitted  to  purchase  an  outstanding 
nd  then  set  it  up  in  opposition  to  his  client;'""  and 
loes  purchase  such  outstanding  title  he  holds  it  in  trust 
I  client,  if  the  latter  sees  fit  to  claim  the  benefit  of  the 
ise;'"*  nor  does  it  make  any  diiference  that  the  attor- 
ts  withdrawn  from  his  client's  employment  before  he 
the  purchase.*^*  So  an  attorney  employed  to  sustain 
Tchase  the  title  to  land  cannot  purchase  for  himself 
itstanding  or  opposing  title,  either  before  or  after  the 
is  ended,  or  during,  the  continuance  or  after  tarmi- 

S6  Ga.  468;    Sutherland  v.  Reeve,  151  111.  384;   Caseem  v. 
I,. 201  111.  SOS,  i*  Am.  St.  Rep.  160. 
Lker  V.  Humpbrer,  101  U.  S.  494. 
iirett  V.  Bamber,  9  Phlla.   (Pa.)   20Z. 

mpBon  V,  Lamb,  7  EI.  ft  Bl.  84;  Wright  v.  Walker,  30  Ark. 
more  v.  Johnson,  14S  111.  61S,  36  Am.  St.  Rep.  401;  West  v. 
ad,  21  Ind.  305;  Cunningham  v.  Jonea,  37  Kan.  477,  1  Am. 
p.  257;    Wade  v.  Pettfbone,  11  Oblo.  69,  37  Am.  Dec.  408; 
V.  Ralman,  SS  Pa.  354,  64  Am.  Dec.  706. 
alth  V.  Brotherllne,  62  Pa.  469. 
>ff  T.  Irvine.  108  Ho.  378,  32  Am.  St  Rep.  609. 
)ff  V.  Irvine,  108  Mo.  378,  82  Am.  St  Rep.   609;    Davla  t. 
)fi  Mo.  406. 

>0  V.  Irvine,  108  Mo.  378,  82  Am.  St  Rep.  609. 
«  S.— 91. 
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nation  of  the  relation  of  attorney  and  client,  whether  dur- 
ing the  time  the  client  holds  for  himself  or  after  he  has 
conveyed  his  interest,  and  any  anch  purchase  will  enure  to 
the  benefit  of  his  clirait,  or  the  latter's  vendee,  and  will 
follow  the  title  into  the  hands  of  whomsoever  may  take  the 
land,  and  the  client  or  his  vendee  may  recover  the  same  on 
payment  or  tender  of  the  amount  of  purchase-money,  with 
interest'"'  But  in  order  for  the  client  to  claim  the  benefit 
of  any  purchase  by  the  attorney,  the  former's  right  to  do  so 
must  he  exercised  within  a  reasonable  time  after  notice,  and 
unless  he  does  so  the  right  is  held  to  be  waived,  especially 
when  the  delay  would  affect  the  rights  of  innocent  third  par- 
ties."* 

The  above  rule  does  not  apply,  however,  where  the  relation 
of  attorney  and  client  no  longer  exists,  and  an  attorney  who 
purchases  claims  outstanding  against  a  former  client  is  en- 
titled to  prove  against  the  client's  assigned  estate  the  full 
amount  of  the  claims  thus  purchased,  and  not  merely  the 
amount  he  paid  for  them,''"'  if  in  making  such  purchase  he 
uses  no  information  obtained  as  counsel,  and  takes  no  unfair 
advantage  of  his  client  or  its  general  creditors.'" 

(b)  At  a  jndioial  sale. — And  the  same  rule  applies  to  pur- 
chases made  by  an  attorney  at  a  judicial  sale  of  property  in 
respect  to  which  he  had  been  employed  as  an  attorney. 
Where  he  makes  such  a  purchase  he  will  be  regarded  as  hav- 
ing made  it  as  the  trustee  of  his  client,  or  it  may  be  avoided, 
unless  it  can  be  shown  to  have  been  made  fairly  and  with  the 
client's  consent,  the  burden  being  on  the  attorney  to  show 

'"Henry  v.  Ralman,  2S  Pa.  364,  64  Am.  Dec.  703;  Galbralth  t- 
Elder,  8  Watts  (Pa.)  81;  Edwards  v.  Oottachalk,  2S  Mo.  App.  £49; 
Bliss  V.  Pricbard,  67  Mo.  181;  Johnson  v.  OuUaw,  56  Miss.  Gil; 
Case  v.  Carroll.  35  N.  Y.  386. 

m  Marsh  t.  Whltmore,  Bl  Wall.  (U.  S.)  178  (holding  1!  yowl 
too  long);  Elmore  v.  Johnson,  143  111.  G13,  36  Am.  St.  Rqi.  401 
(7  years);  Hen-  v.  Payson,  167  111.  244  (16  years);  Eckroto  t. 
Uyers.  41  Iowa,  334;  Wills  v.  Wood,  38  Kan.  400;  Johnson  t.  Cmt- 
law,  GG  Miss.  541;  BUss  v.  Pricbard,  67  Mo.  181:  Ward  v.  Brown, 
87  Mo.  468;  Wilber  v.  Robinson,  29  Mo.  App.  IGT;  Lewis  t.  Broan, 
«6  W.  Va.  1. 

>»  Smith  V.  Cratt,  S3  Ky.  L.  R.  643.  68  S.  W.  600. 

(»  Smith  V.  Craft,  22  Ky.  L.  R.  643,  68  S.  W.  GOO. 
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ThuB,  unless  there  is  full  knowledge  and  consent  on 
■t  of  the  client,  the  attorney  will  not  be  pennitt«d  to 
se  property  of  his  client  sold  for  taxes,  or  sold  in  the 

of  litigation  in  which  he  was  retained.'"*  And 
an  attorney,  who  is  acting  for  two  plaintiffs  in  execu- 
urchases  land  sold  under  the  execution  at  a  price  less 
le  amount  of  claim,  for  the  benefit  of  one  of  the  plain- 
id  takes  a  deed  in  his  own  name,  without  the  consent 
other  plaintiff,  the  purchase  will  be  deemed  to  have 
ade  in  trust  for  both  plain  tiffs,*  "■ 
client,  however,  must  make  his  election  within  a  rea- 
I  time,  after  being  informed  of  the  facta,  otherwise  he 

estopped  from  treating  the  attorney  as  a  trustee  or 
ig  the  purchase,  and  what  is  a  reasonable  time  must 

upon  the  facts  and  circumstances  of  each  particular 

clfic  R.  Co.  T.  Ketehnm,  101  U.  S.  289;  Manning  t.  Hidden, 
,  360,  Fed.  Caa.  No.  9,043;  Stockton  t.  Ford,  11  How.  (D. 
;  Pearee  v.  Gainble,  73  Ala.  341;  Wright  t.  Walker.  30  Ark. 
ding  the  purchaae  Told  notwithstanding  there  was  no  bad 
Fisher  v.  Mclnemey,  137  CaL  28,  92  Am.  St.  Rep.  68; 
r.  Olathe  SilT«r  Mln.  Co.,  6  Colo.  App.  1;  Crajton  t.  Spul- 
Oa.  326;  Kreltzer  t.  Crovatt,  94  Oa.  694:  Herr  t.  Payson, 
244;  Zefgler  t.  Hughes,  EG  111.  288;  Reickhofl  v.  Brecht,  61 
13;  Harper  t.  Ferry,  28  Iowa,  57;  Cunningham  t.  Jones,  37 
'7,  1  Am.  St.  Rep.  2G7;  Smith  v.  Thompson's  Helra,  7  B. 
ly.)  305;  Howell's  Heirs  t.  McCreery's  Heirs,  7  Dana  (Ky.) 
Igham  V.  Newton,  49  La.  Ann.  1639;  Hyams  T.  Hemdon, 
Ann.  879;  Taylor  t.  Young,  56  Hlch.  285;  Johnson  v.  Out- 
HlBB.  541;  SulIlTan  t.  Walker  (Hlaa.)  12  So.  250;  Aultman 
ig,  76  Ho.  App.  66;  Ward  v.  Brown,  87  Mo.  468;  Olson  v. 
16  Neb.  104,  71  Am.  SL  Rep.  670;  Case  t.  Carroll,  35  N.  Y. 
Iinatone  t.  O'Connor,  21  App.  DIt.  77,  162  N.  Y.  639;  Wade 
x>ne,  11  Ohio,  67,  37  Am.  Dec.  408;  Fisher  t.  Knox,  13  Fa. 
Am.  Dec.  603;  Lelsenrlng  v.  Black,  6  Watts  (Pa.)  303,  80 
c  822;  Douglass  t.  Blount,  95  Tex.  869,  58  L.  R.  A.  699; 
V.  Morrison,  92  Tex.  329;  Wheeler  T.  Wlllard,  44  Vt  640; 
Lb  T.  Brooks,  16  W.  Va.  32;  O'Dell  v.  Rogers,  44  Wla  186; 
Allen.  99  Wis.  698. 

ure  T.  Gamble,  72  Ala.  841;  Brlggs  t.  Hodgdon,  78  Me.  514. 
Isenrlng  T.  Black,  5  Watts  (Pa.)  808,  SO  Am.  Dec  822. 
FT  T.  Payson.  167  HI.  244;  Bckrota  t.  Hyvrs,  41  Iowa,  334; 
I  y.  Outlaw,  66  Hiss.  641;   Ward  t.  Brown,   87  Mo.   468; 
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case.'*"  If  the  client  with  knowledge  afterwards  deals  will 
the  attorney  as  the  owner  of  the  property,  he  thereby  ratifie 
the  purchase  and  is  estopped  from  claiming  the  benefit  there 
of.""  But  if  an  attorney,  who  has  purchased  property  at : 
judicial  sale  in  whi(^  his  client  is  interested,  conceals  froD 
such  client  material  facts  which  might  affect  the  hitter's  elec 
tion  to  treat  the  attorney  as  a  trustee,  dealings  between  then 
on  the  basis  of  the  attorney's  ownership,  the  client  being  ii 
ignorance  of  the  facts,  does  not  prevent  him,  upon  leamini 
such  facts,  from  enforcing  the  trust*" 

The  above  election  is  a  right  that  belongs  only  to  the  clienl 
and  is  a  question  between  the  attorney  and  his  client;  and  : 
third  person  cannot  set  up  this  right  as  between  himself  ani 
the  attorney."'  Or  this  presumption  may  be  overcome  b; 
proof  that  the  relation  of  attorney  and  client,  although  one 
existing,  was  at  an  end  when  the  transaction  took  place,  o 
was  of  such  a  nature  as  to  preclude  the  presumption  of  undu' 
influence  or  imposition,'**  or  by  proving  that  the  propert; 
was  assigned  in  payment  of  reasonable  fees  for  services  ren 
dered."> 

I  656.  Duty  and  liability  aa  to  skill  and  diligence — Oenera 
mle. 
It  is  a  universal  rule  of  law  that  where  an  attorney  un 
dertakes  the  conduct  of  a  case  or  the  transaction  of  8oni< 
legal  business  for  another,  he  is  bound  to  possess  and  exer 
else  a  reasonable  degree  of  skill,  prudence,  and  diligeno 
about  such  undertaking,  and  for  a  failure  to  do  so  he  is  lis 
ble  to  his  client  for  the  damages  caused  by  his  negligence.^* 

BKbb  y.  Prtchard,  67  Mo.  181;  Wade  v.  Pettlbone.  11  Ohio.  67,  3 
Am.  Dgc.  408  (25  moutbB  too  long), 

isi  Olson  T.  Lamb,  66  Neb.  104,  71  Am.  St.  Rep.  670. 

SSI  0]Bon  v.  Lamb,  66  Neb.  104,  71  Am.  St.  Rep.  670. 

*•*  Leach  v.  Fowler's  DeviseeB,  22  Ark.  143;  BBtes  v.  Boottae,  2> 
Ark.  683;  Alwood  t.  Mansfield,  69  III.  496;  Cowan  v.  Barret,  1 
Mo.  257;  Holland  Truat  Co.  v.  Hogan,  63  Hun   (N.  T.)   681. 

***  See  ante,  g  663.    See,  also,  Learned  v.  Haley,  34  Cal.  608. 

**tWhaTton  T.  Hammond,  20  Fla.  984;  Newberg  v.  Schwab,  4! 
N.  T.  Super.  Ct.  232. 

tM England:  Pitt  v.  Talden.  4  Burrow,  2060;  Godefroy  v.  Dalton 
6  Bing.  460;  In  re  Spencer,  21  Law  T.  (N.  S.)  808.  39  Law  J.  Ch 
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attomej  is  not  liable  for  every  miBtake  or  error  that 
i  made  in  the  course  of  his  practice.  If  he  poBBeases 
acity  and  learning  ordinarily  posEessed  by  an  attorney 

Iton  Y.  New  Beeston  Cycle  Co.,  69  Lav  J.  Cb.  20,  81  Law 

3.)  *Z7. 

t  Btatet:    Suydam  v.  Tasce,  2  McLean,  99,  Fed.  Caa.  No. 


««:    Penntngton'B  Bx'rs  t.  Yell,  11  Ark.  212,  G2  Am.  Dec 
rier  v.  HolUdw,  2  Ark.  612;  Palmer  t.  Ashley,  8  Ark.  76. 
ntia:    Oambert  t.  Hart,  44  Cal.  642;  In  re  Eruger'a  Eatato, 

621. 
la:    O'Barr  t.  Alexander,  37  Oa.  196;   Nlebet  T.  Lawson,  1 

Cox  T.  Sullivan,  7  Or.  144.  GO  Am.  Dec.  38S. 
a:    Stevena  T.  Walker,  66  111.  151;  Cbase  v.  Heaney,  70  IlL 
rrlBon  t.  Burnett,  66  111.  App.  12S. 

\a:    CltlEenB'  Loan  Fond  ft  Sav.  AsB'n  t.  Frledley,  123  Ind. 
km.  St.  Bep.  820;  Bellly  v.  CaTanaugh,  29  Ind.  436;  Kepler 
[t,  11  Ind.  App.  241;  Jonea  v.  White,  90  Ind.  266. 
cfey:    Humboldt  Bldg.  Asa'n  v.  Dncker's  Ex'r,  111  Ky.  769. 
ana:    Thompeon  t.  Lobdell,  7  Rob.  8S9. 
:    Wilson  T.  Hubs,  20  Me.  421, 

ttiiaettt:    Caverly  t.   McOwen,  123   Mass.   674;    Gilbert  t. 
9,  8  Mass.  61,  6  Am.  Dec.  7T    (where  he  disobeys  the  lawful 
ons  of  hlB  client) ;  Drury  t,  BuUer,  171  Mass.  171. 
ran;    E^leston  v.  Boardman,  37  Mich,  14;  Babbitt  v.  Bump- 
Ilcb.  331,  16  Am.  St,  Rep.  G8G. 
Hvpi:    Fitch  v.  Scott,  S  How.  314,  84  Am.  Dec.  86, 
'ork:    Von  Wallboffen  v.  Newcombe,  10  Hun,  240;  Hatcb  ▼. 

33  N.  T.  Super.  Ct.  166;  Bowman  t,  Tallman,  27  How.  Pr. 

Orindle  t.  Rush,  7  Ohio  (2d  pt.)  123, 

llvanUt:  Riddle  t.  Poorman,  8  Pen.  ft  W.  224;  Cox  t.  LIt. 
2  Watts  ft  S.  108,  37  Am.  Dec.  486;  Watson  v.  Muirhead, 
61,  98  Am.  Dec.  218. 

rdond:    Holmes  ▼.  Peck,  1  R,  I.  242;  Forrow  t.  Arnold, 

306. 

\»ee:    Oaar  T.  Hughes  (Tenn.  Ch.  App.)  36  S.  W.  1092. 

'    Morrill  T.  Graham,  27  Tex.  646;  Fox  v.  Jones  <Tez.  App.) 

1007. 

«*:    Spauiding  t.  Swift,  18  Vt.  214. 
ngton:    Isham  t.  Parker,  8  Wash.  766. 
tain:    Malone  t.  Gerth,  100  Wis.  166. 
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at  law,  and  is  properly  fitted  for  such  duties  as  usually  fall 
upon  one  in  his  profeBsion,  and  acts  with  a  reasonable  d^ree 
of  care  and  diligence,  and  uses  his  best  judgment,  in  good 
faith,  for  his  client's  interests,  he  will  not  be  responsible  for 
any  loss  or  damage  that  may  ensue. "^  "An  attorney  is  nol 
an  insurer  of  the  result  in  a  case  in  which  he  is  employed, 
unless  he  makes  a  special  contract  to  that  effect  and  for  thai 
purpose.  Neither  is  there  any  implied  contract,  when  he  ii 
employed  in  a  case,  or  any  matter  of  legal  business,  that  h( 
will  bring  to  bear  learning,  skill,  or  ability  beyond  that  oJ 
the  average  of  his  profession."*^*  And  if  the  client,  who  ii 
himself  a  lawyer,  acquiesces  after  a  personal  examination  o1 
the  authorities  and  from  his  individual  knowledge  and  su 
perior  skill,  he  is  estopped  to  plead  the  negligence  of  his  at 
tomey.'*' 

As  has  been  said :  "Nor  can  more  than  ordinary  care  anc 
diligence  be  required  of  him,  without  a  special  contract  ii 
made  requiring  it.  Any  other  rule  would  subject  his  right: 
to  be  controlled  by  the  vagaries  and  imaginations  of  wit 
nessea  and  jurors,  and  not  infrequently  to  the  errors  com 
mitted  by  courts.  This  the  law  never  has  done;  and  th( 
fact  that  the  best  lawyers  in  the  country  find  themselves  mia 
taken  as  to  what  the  law  is,  and  are  constantly  differing  a 

*"LanphIar  t.  Fhlpoa,  8  Car.  ft  P.  476,  34  B.  C.  L.  844;  PIU  i 
Talden,  4  Burrow.  20G0;  Hinckley  v.  Krug  (Cal.)  34  Pac.  US 
Pierce  t.  Olttens,  12  Conn.  160;  Cox  v.  Sullivan,  T  Qa.  148,  GO  Am 
Dec.  386;  Stevens  v.  Walker,  55  111.  151;  Walker  v.  Stevens.  79 IIL 193 
Citizens'  Loan  Fund  Sbt.  Ass'n  v.  Frledler,  123  Ind.  143,  IS  Am.  SI 
Rep.  320;  Humboldt  Bldg.  Ass'n  v.  Ducker's  Ex'r,  111  Ky.  TG9;  Wi 
son  V.  RuBB,  20  Me.  421;  Babbitt  v,  BumpuB,  73  Mlcb.  331, 16  Am.  3 
Bep.  ESS;  Fitch  v.  Scott,  3  How.  (Miss.)  314,  34  Am.  Dec.  86;  Aver 
V.  Jacob.  59  N.  V.  Super.  Ct  585,  15  N.  Y.  Supp.  564;  Harrlman  i 
Balrd,  158  N.  T.  691;  Oallaglier  v.  Thompson,  Wright  (Ohio)  46G 
Lynch  v.  Com.,  16  Serg.  ft  R.  (Pa.)  368.  16  Am.  Dec.  582;  Morgan  < 
GIddlngB  (Tex.)  1  S.  W.  369;  Tuley  v.  Barton,  79  Va.  387;  Malone  ' 
Oerth.  100  Wis.  166. 

»•«  Babbitt  V.  Bumpus,  73  Mich.  331.  16  Am.  St  Rep.  ES&;  Boi 
man  v.  Tallman,  27  How.  Pr.  (N.  Y.)  212;  Kepler  v.  Jessnp.  1 
Ind.  App.  241;  ClUzens'  Loan  Fund  ft  Sav.  Ass'n  v.  Prledley,  12 
Ind.  n3,  18  Am.  St.  Rep.  820;  Spangler  v.  Sellers,  G  Fed.  882. 

»«•  Carr's  Ex'x  v.  Glover,  70  Mo.  App.  242. 
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le  application  of  the  law  to  a  given  state  of  facta,  and 
the  ablest  jurists  find  themselves  frequently  differing 
)  both,  shows  both  the  fallacy  and  danger  of  any  other 
rinej  and  especially  in  this  so  ae  to  questions  of  practice, 
construction  of  statutes,  and  particularly  those  arising 
jr  our  criminal  and  probate  laws.  Frequently  we  find, 
decisions  of  courts  of  last  resort  in  the  different  states 
3tly  opposed  to  each  other  upon  the  same  questions,  and 
ng  upon  the  same  state  of  facts.  These  all  admonish' 
ts  and  jurors  that  great  care  and  consideration  should  be 
a  to  questions  involving  the  proper  service  to  be  rendered 
ttorneys  when  they  have  acted  in  good  faith,  and  with- 
ir  d^ree  of  intelligence,  in  the  discharge  of  their  duties 
1  employed  under  the  usual  implied  contract.  Under 
circumstances,  the  errors  which  may  be  made  by  them 
t  be  very  gross  before  the  attorney  can  be  held  responsi-: 
They  should  be  such  as  to  render  wholly  improbable  a 
^eement  among  good  lawyers  as  to  the  character  of  the 
ices  required  to  be  performed,  and  as  to  the  manner  of 
•  performance  under  all  the  circumstances  in  the  given 
,  before  such  responsibility  attaches."®^* 

16.  What  oomtitntes  nefrligence  by  an  attorney. 
.)  In  ^neral. — ^No  definite  rule  can  be  laid  down  as  to 
i  is  a  reasonable  degree  of  skill,  prudence,  and  diligence, 
ilure  to  exercise  which  renders  the  attorney  liable  as  for 
igence.  The  determination  of  such  fact  must  depend 
I  the  circumstances  of  each  particular  case,  due  regard 
g  had  to  the  character  of  the  business  which  he  is  em- 
ed  to  transact.'^'  It  may  be  stated  generally,  however, 
a  reasonable  degree  of  skill,  prudence,  and  diligence,  with- 
le  meaning  of  this  rule,  is  such  skill,  prudence,  and  dili- 
e  as  is  usually  possessed  and  exercised  by  attorneys  of 
aary  skill  and  capacity,  in  cases  similar  to  the  one  under 
[deration,  and  under  similar  circumstances.'^'     Or  as  has 

Babbitt  v.  Bumpua,  73  Mlcb.  331.  16  Am.  St.  Rep.  688. 

Cox  -f.  Sullivan.  7  Oa.  144,  50  Am.  Dec.  3Sfi. 

Spangl«r  v.  Sellers.  5  Fed.  882;  Gambert  v.  Hart,  44  Cal.  642; 

te  of  Kniger,  130  Cal.  621;  Morrison  v.  Burnett,  56  111.  App. 
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been  aaid,  attorneys  "are  held  to  the  same  rule  of  liability  for 
want  of  professional  skill  and  diligence  in  practice,  and  for 
erroneous  or  negligent  advice  to  those  who  employ  them,  as 
are  physicians,  surgeons,  and  other  peraone  who  hold  them- 
selves out  to  the  world  as  possessing  skill  and  qualification  in 
their  respective  trades  or  professions."*^*  In  some  of  the  cases 
it  has  been  said  that  an  attorney  is  liable  only  for  "grosa"'^* 
or  "ordinary"'^"  negligence  in  the  performance  of  his  duties ; 
but  this  is  thought  to  be  misleading,  as  the  idea  sought  to  be 
conveyed  is  the  same,  that  is,  that  the  attorney  is  liable  for 
a  failure  to  exercise  such  care  and  diligence  as  is  ordinarily 
exercised  by  an  average  attorney,  under  like  circumstances; 
and  it  has  been  the  trend  of  modem  decisions  to  use  the  word 
"negligence"  alone,  without  any  qualifying  adjective. 

It  is  a  question  of  fact  for  the  jury  to  determine,  in  any 
particular  case,  whether  or  not  the  attorney  has  failed  to  ex- 
ercise a  reasonable  degree  of  skill,  prudence,  and  diligence, 
and  is  guilty  of  negligence,  unless  the  facts  are  undisputed, 
in  which  case  it  is  a  question  of  law  for  the  court"' 

(b)  Uittakes  of  law  and  errors  of  jndgment. — An  attorney, 
however,  will  not  be  responsible  for  mere  errors  of  judgment, 
or  mistakes  of  law,  unless  the  law  is  so  well  known  that  he 

12S;  Humboldt  Bldg.  Aaa'n  v.  Ducker'e  Ex'r,  111  Kj.  759.  And 
see  cases  cited  Id  note  3GG,  precedlns  sectloD. 

•T>  By  Mltcbell,  G.  J.,  In  CltizenB'  Loan  Fund  ft  B&v.  Ass'n  v.  Frled- 
lejr,  123  Ind.  143.  18  Am.  St.  Rep,  320;  Waugh  v.  Shunk,  20  Pa. 
130. 

■KSuydam  t.  Vance,  2  McLean,  99,  Fed.  Cae.  No.  13.657;  Etuib 
T.  WatrouB,  2  Port.  (Ala.)  206;  Pennington  t.  Tell,  11  Ark.  212, 
B2  Am.  Dec.  262. 

■tECox  T.  Sullivan,  7  Oa.  144,  50  Am.  Dec.  386;  O'Barr  v.  Alex- 
ander. 37  Oa.  195;  Kepler  v.  Jeasup,  11  Ind.  App.  241. 

■TiReece  v.  Rlghy,  4  Barn,  ft  Aid.  202;  Brazier  v.  Bryant,  2  DowL 
600;  Hunter  v.  Caldwell,  10  Q.  B.  69;  Bvane  v.  Watrons,  2  Port 
(Ala.)  205;  Walker  v.  Ooodman,  21  Ala.  647;  Mardis'  Adm'rs  t. 
Sbackleford.  4  Ala.  493;  Pinketon  v.  Arrlngton,  98  Ala.  489:  Pen- 
nington's Ex'rs  V.  Tell,  11  Ark.  212,  62  Am.  Dec.  262;  Oambert  r. 
Hart.  44  Cal.  642;  Cox  v.  Sullivan,  7  Oa.  144.  50  Am.  Dec.  386; 
Kepler  v.  Jessup,  11  Ind.  App.  241;  Waldpole  ▼.  Carllele,  32  Ind. 
415;  Cochrane  v.  Little,  71  Md.  323;  Caverly  v.  McOwen,  123  Masa. 
E74;  Dearborn  v.  Dearborn,  IG  Mass.  316;  Abeel  v.  Swann,  21  Misc. 
(N.  T.)  677. 
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presomed  to  be  familiar  with  it.  Ab  has  been  stated 
an  attorney  who  undertakes  the  management  of  legal 
la  committed  to  his  charge  thereby  impliedly  repre- 
bat  he  poseesses  the  skill  and  that  he  will  exhibit  the 
ce  ordinarily  possessed  and  employed  by  well  infonned 
rs  of  his  profession  in  the  conduct  of  business  such  as 
undertaken.  He  will  be  liable  if  his  client's  interests 
on  account  of  bis  failure  to  understand  and  apply 
-ules  and  principle  of  law  that  are  well  established 
larly  defined  in  the  elementary  books,  or  which  hare 
idared  in  adjudged  cases  that  bare  been  duly  reported 
iblished  a  suf&cient  length  of  time  to  have  become 

to  those  who  exercise  reasonable  diligence  in  keeping 
ith  the  literature  of  the  profession."^  It  is  held  to  be 
^orance  for  an  attorney  to  have  want  of  proper  knowl- 
F  all  matters  of  law  in  common  use,  or  of  such  plain 
vious  principles  as  every  lawyer  is  presumed  to  under- 
^*  An  attorney  mtist  be  presumed  to  be  familiar  with 
'  and  rules  regulating  the  practice  in  actions  which  he 
akes  to  bring.''*  Thus  if  he  brings  an  action  within 
t  of  limited  jurisdiction,  knowing  that  the  circum- 

which  gave  the  right  of  action  arose  out  of  the  juris- 

of  such  court,  he  is  guilty  of  negligence.'*" 
lawyer  is  without  excuse  who  is  ignorant  of  the  ordi- 
sttled  rules  of  pleading  and  practice,  and  of  the  stat- 
td  published  decisions  in  bis  own  state ;  but  he  is  not 
harged  with  negligence  where  he  accepts  as  a  correct 
ion  of  the  law  a  decision  of  the  supreme  court  of  his 
ate"  if  there  has  been  no  decision  to  the  contrary  in 

tlcena'  Loan  Fund  ft  Sar.  Ass'n  t.  Frledley,  123  lod.  143,  18 

,  Rep.  320;  HtUegaBB  v.  Bender,  78  Ind.  226;  Ooodman  t. 
SO  Ala.  482,  68  Am.  Dec.  134;  Fennlngton'B  Bx'rs  t.  Ye)l, 
212.  &2  Am.  Dec.  262;  Qambert  y.  Hart,  44  Cal.  542;  Pitch 

,  3  How.  (UIbe.)  314,' 34  Am.  Dec.  8fi;  FenalUe  t.  Coudert, 

'.  Iaw,  286    (but  thejr  do  not  ABBume  to  know  the  laws  of 

states). 

iiTlll  r.  Oraham,  2T  Tax.  646. 

in  Wallhoffen  t.  Newcombe,  10  Hun   (N.  T.)   240;  Varnuin 

in,  IE  Pick.  (Hasa.)  440. 

Ultama  t.  aibbs.  2  Har.  ft  W.  211,  6  Nev.  «  M.  788. 
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the  supreme  court  of  the  United  States.'*^  "Nor  can  he  b 
held  liable  for  a  mistake  in  reference  to  a  matter  in  whid 
members  of  the  profession  possessed  of  reasonable  skill  ani 
knowledge  maj  differ  as  to  the  law  until  it  has  been  aettlei 
in  the  courts ;  nor  if  he  is  mistaken  in  a  point  of  law  in  whid 
reasonable  doubt  may  be  entertained  hj  well-informed  l&n 
yera."***  "The  practice  of  law  is  not  merely  an  art ;  it  i 
a  science  which  demands  from  all  who  engage  in  it,  withou 
detriment  to  the  public,  special  qualifications,  which  can  onl; 
be  attained  by  careful  preliminary  study  and  training,  an' 
by  constant  and  unremitting  investigation  and  researcl 
But  as  the  law  is  not  an  exact  science,  there  is  no  attainabl 
degree  of  skill  or  excellence  at  which  all  diflferencea  of  opii 
ion  or  doubts  in  respect  to  questions  of  law  are  removed  froi 
the  minds  of  lawyers  and  judges.  Absolute  certainty  is  m 
always  possible.  'That  part  of  the  profession,'  said  Lor 
Mansfield,'**  'which  is  carried  on  by  attorneys,  is  liberal  an 
reputable,  as  well  as  useful  to  the  public,  when  they  coi 
duct  themselves  with  honor  and  integrity ;  and  they  ought  I 
be  protected  when  they  act  to  the  best  of  their  knowledge  an 
skill.  But  every  man  is  liable  to  error;  and  I  should  1 
very  sorry  that  it  should  be  taken  for  granted  that  an  a 
tomey  is  answerable  for  every  error  or  mistake,  and  to  1 
punished  for  it  by  being  charged  with  the  debt  which  he  wi 
employed  to  recover  for  his  client'  "*** 

— —  Ulaatntions.  Thus  an  attorney  is  not  liable  for 
mistake  in  advice  given  prior  to  the  publication  of  a  decisic 
of  the  court  of  last  resort  in  bis  own  state  establishing  a  coi 
trary  rule.**"     Nor  is  he  answerable  for  errors  of  judgmei 

>Bi  HasUngB  V.  Halleck,  13  Cal.  203;  Marsh  v.  Whitmore,  21  Wa 
(U.  S.)  178. 

»si  By  Mitchell,  C.  J.,  ClUienB'  Loan  Fund  ft  Sav.  Aw'n  v.  Frle 
ley,  123  Ind.  143,  18  Am.  Bt.  Rep,  322;  Kemp  v.  Burt,  4  Barn. 
Adol.  424;  Hill  v.  Mynatt  (Tenn,  Ch.  App.)  59  8.  W.  183. 

•"Pitt  T.  Talden,  4  Burrow,  2060. 

tMBy  Mitchell,  C.  J.,  in  Citizens'  Loan  Fuad  ASav.  Asa'n  t.  Frie 
ley,  123  Ind.  143,  IS  Am.  SL  Rep.  321.  See,  also,  Watson  v.  Mul 
head,  57  Pa.  161,  98  Am.  Dec.  213;  United  States  Mortg.  Go.  v.  He 
derson.  111  Ind.  24,  34;  Shllcock  v.  Paaaman,  7  Car.  ft  P.  289. 

■*B  Citizens'  Loan  Fund  ft  Sav.  Ass'n  v.  Frtedley,  128  Ind.  143,  : 
Am.  St.  Rep.  320. 
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D  points  of  new  occuTTence,  or  of  nice  or  doubtful  constmc- 
;>B^  nor  if  it  be  auch  an  error  or  mistake  as  a  reasonably 
lent  attorney  would  make."^^  He  is  not  liable  for  failure 
bai^  an  indorser  on  a  promissory  note,  left  with  bim  for 
action  before  the  same  was  due,  witbout  proof  of  special 
nictioDB  to  do  so,  or  that  such  was  the  osual  course  of  husi- 
I,  when  both  the  endorser  and  maker  live  at  a  diatance  from 
place  of  business  ;'**  nor  can  he  be  required  to  perform  the 
'.es  of  a  notary  without  a  special  engagement  to  that  effect, 
»s  his  course  of  business  authorizes  those  employing  him 
zpect  that  he  will  do  so.***  Nor  is  be  liable  for  an  error 
judgment  in  the  construction  of  a  difficult  or  doubtful 
ute;''*  but  he  is  liable  for  a  disregard  of  a  plain  statu- 
'  proTision,'**  or  if  be  does  not  take  notice  of  changes 
T  by  the  public  statutes  of  his  state.'*' 

S7.  Presumption  in  fsTor  of  attorney. 
Ls  a  charge  of  negligence  or  want  of  skill  is  of  such  a 
racter  as,  if  well  founded,  will  seriously  affect  the  pro- 
ional  character  of  the  attorney,  he  is  entitled,  to  the  full- 
extent,  to  the  benefit  of  the  universal  rule  extending  to 
relations  of  society,  that  every  one  shall  be  presumed  to 

•  Oodefroy  v.  Dalton,  6  Blng.  460;  Kemp  v.  Burt,  4  Bam.  A 
1.  424;  Pitt  T.  Talden.  4  Burrow,  2060;  Morrill  v.  Oratiam,  21 
.  646;  Caverlr  v.  McOwen,  123  Haas.  G74. 

•  Montrloa  v.  Jeffer^B,  2  Car.  ft  P.  113;  Lewis  v.  Collard,  23  Law 
I.  P.  82. 

»OdUn  T.  Stetson,  IT  Bfe.  244,  36  Am.  Dec.  248. 

•  Odiln  V.  Stetson,  17  H«.  244,  36  Am.  Dec.  248. 

•  Crosbla  T.  Horpbr.  8  Ir.  C.  L.  301;  ElkloKton  v.  Holland,  9 
&  ft  V.  SS9;  CaTerl7  v.  McOwea,  123  Haas.  674:  Bulmer  v.  Qil- 
I,  4  Uan.  ft  O.  108;  Humboldt  Bldg.  Ass'it  t.  Docker's  Bx'r,  111 

769. 

'Caverly  v.  HcOwen,  128  Maaa.  674. 

1  Estate  ol  A.  B.,  1  Tock.  (N.  T.)  247.  As  said  br  the  court:  "It 
lot  claimed  that  a  person  who  undertakes  to  perform  profeo- 
>al  buBlneBB  sbould  be  acquainted  with  the  whole  circle  ot  Jnrla- 
deuce,  and  able  to  apply  all  Ita  multitudinous  rules,  principles 
distinctions  with  absolute  accuracy.  He  Is,  however,  bound 
indentand  the  leading  and  fundamental  principles  of  the  com- 
1  law;  and  he  cannot  be  excused  for  Ignorance  of  the  public 
;nteB  of  the  state." 
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have  discharged  hie  legal  and  moral  obligatioDs  until  the 
contrary  Bhall  be  made  to  appear — "omnia  praeeummitur 
rite  et  solemnitur  obbo  acta,  donee  probetur  in  contrariuB.""'* 

§  658.    iregfligenoe  in  examining  titles. 

If  an  attorney  engages  in  the  business  of  searching  the 
public  records,  examining  titles  to  real  estate,  and  making 
abstracts  thereof,  for  compensation,  the  law  will  imply  that 
he  assumes  to  possess  the  requisite  knowledge  and  skill,  and 
that  he  undertakes  to  use  due  and  ordinary  care  and  dili- 
gence in  the  performance  of  his  duty;  and  for  a  failure  in 
either  of  these  respects,  resulting  in  damages,  the  party  in- 
jured is  entitled  to  recover."'*  The  attorney  does  not  im- 
pliedly contract  that  the  title  shall  be  good  or  the  abstract  per- 
fect, but  he  does  warrant  that  there  are  no  incumbrances,  or 
if  any  that  he  has  enumerated  them,  and  that  he  has  obtained 
all  material  facts  that  might  be  discovered  with  reasonable 
diligence  and  care.'*'  Thus,  if  the  attorney  for  a  mortgagor 
who  pays  the  fees,  undertakes,  on  behalf  of  the  mortgagee, 
to  see  that  the  mortgage  is  a  first  lien  on  the  property,  he  is 
bound  to  perform  that  duty  with  ordinary  and  reasonable 
skill  and  care;'*'  if  he  is  guilty  of  negligence  in  this  respect, 
the  mortgagee,  without  waiting  for  the  mortgage  to  be  fore- 
closed, may  at  once  recover  from  such  attorney  the  difference 
between  the  value  of  the  security  contracted  for  and  that 
actually  received.     The  cause  of  action  is  the  breach  of  duty, 

iM  Pennington's  Ez'rs  t.  Tell,  11  Ark.  212,  EZ  Am.  Dec.  261;  Bank 
of  U.  S.  7.  Dandrldge.  12  Wheat.  (U.  S.)  69,  70:  Fridge  v.  St&te, 
S  Gill  ft  J.  (Md.)  103.  20  Am.  Dec.  463;  Whlttleaer  v.  Starr,  8  Conn. 
134;  Truwhltt  v.  Depree.  2  Car.  ft  P.  5GT;  Holmea  v.  Peek,  1  R.  I. 
242. 

>»•  Howell  v.  Young.  6  Barn,  ft  C.  269,  11  B.  C,  L.  454;  Ireeon  v. 
Fearman.  6  Dowl.  ft  R.  687.  3  Barn,  ft  C.  799;  Allen  t.  Clark,  1  New 
Rep.  368;  National  Sav.  Bank  of  D.  C.  v.  Ward,  100  U.  S.  195; 
Hinckley  v.  Erug  (Cal.)  34  Pac.  118;  Chase  v.  Heaney,  70  111.  268; 
Thomas  v.  Schee,  SO  Iowa,  237;  Clark  t.  Uarahall,  34  Mo.  429; 
Rankin  v.  Schaefter,  4  Mo.  App.  lOS;  Byrnee  t.  Palmer,  IS  App. 
Dlv.  (N.  T.)  1;  Currey  v.  Butcher,  37  Or.  880.  Compare  Watson 
T.  Calvert  Bldg.  ft  I'Oan  Ase'n.  91  Hd.  25. 

■"Rankin  v.  SchaeHer,  4  Mo.  App.  108. 

**■  Lawall  T.  Qroman,  ISO  Pa.  532,  67  Am.  St.  Rep.  662. 
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le  dsmages,  whidi  are  only  an  incident.'*'  So  also  he 
Ity  of  n^ligence  for  overlooking  a  judgment  which  ia 
1  upon  the  land.'*"  But  where  there  ia  BOme  doubt  as 
ether  an  incumbrance  is  valid,  and  he  seeks  the  advice 
linent  counsel,  who  give  him  a  written  opinion,  which 
Iowa,  he  is  not  guilty  of  negligence  therein."" 

.    ITegliffenoe  in  oolleetinG^. 

len  a  claim  is  put  into  an  attorney's  hands  for  collec- 
it  is  his  duty  to  use  all  reasonable  and  proper  means 
lect  the  eame,  and  to  exercise  a  reasonable  degree  of 
pradence,  and  diligence  in  so  doing.  For  a  failure 
so  he  will  be  liable  to  his  client  for  any  loss  occasioned 
i  negligence.*""  Where  he  has  such  an  undertaking  it 
duty  to  sue  out  all  process,  both  mesne  and  final,  neces- 

0  effect  that  object ;  and  consequently  he  must  not  only 
It  the  £rst  process  of  execution,  but  he  must  also  take 
ch  other  steps  as  may  become  necessary  during  the 
3SB  of  Ihe  cause.*"*     He  may  even  be  justified  in  ceaa- 

1  proceed  with  the  client's  cause,  whenever  he  is  bona 
ofluenoed  by  a  prudent  r^ard  for  the  interest  of  his 

awall  V.  aroman,  ISO  Pa.  632,  57  Am.  St.  Rep.  662. 
'ilman  t.  Hover,  26  Mo.  280. 

^aUon  T.  Mulrbead,  5?  Pa.  161,  98  Am.  Dec.  213.  And  see 
ddt  Bldg.  ABB'n  t.  Ducker's  Bx'r,  111  K7.  769. 
oodman  t.  Walker,  30  Ala.  4SZ,  68  Am.  Dec.  134;  Cox  v.  3ul- 
7  Oa.  144,  60  Am.  Doc.  386;  Stevens  v.  Walker,  GE  III.  151; 
I  T.  Falls,  91  Ind.  316;  Relllr  v.  Cavanaugb,  29  Ind.  43G; 
lan  V.  Wood,  117  Ind.  144;  Ecclea  v.  Stephenson,  8  Bibb  (Ky.) 
Ung  T.  Pourchy,  47  Ia.  Ann.  354;  Smnllwood  v.  Norton,  20 
,  37  Am.  Dec.  39;  Wileon  v.  CoIBd,  2  Casb.  (Mass.)  816;  GU- 
.  WlUlams,  8  Maes.  SI,  6  Am.  Dec.  77;  Dearborn  v.  Dearborn, 
90.  316;  FItcb  v.  Scott,  3  How.  (Hiss.)  314.  34  Am.  Dec.  66; 
Uvlngston,  2  Watts  ft  S.  (Pa.)  103,  37  Am.  Dec.  486;  Wain 
ver,  161  Pa.  60G;  Riddle  t.  Poorman.  3  Pen.  ft  W.  (Pa.)  224; 
r.  Martin,  Riley  (S.  C.)  156;  a«iir  t.  Hughes  (Tenn.  Cb.  App.) 
W.  1092;  Oldham  v.  Sparks,  28  Tex.  4Z6;  Rootes  T.  Stone, 
h  (Va.)  650. 

'ennlngton's  Bz'rs  v.  Tell,  11  Ark.  212,  62  Am.  Dec.  262; 
!r  T.  Hutchinson,  2  D.  Chip.  (Vt.)  117;  Wright  v.  LIgon,  Harp. 
I.  C.)  137;  Dearborn  v.  Dearborn,  15  Mass.  316. 
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client*'*^  If  he  honestly  beliereB  it  is  for  the  best  interest! 
of  his  client,  and  has  used  reasonable  skill,  prudence,  ani 
diligence  in  the  case,  he  may,  for  a  reasoDable  time,  fail  U 
sue  OP  defend  at  all,  in  the  absence  of  express  instnictioi 
to  the  contrary.*""  But  he  is  liable  for  his  neglect  to  briiif 
a  suit  upon  a  note  or  claim  deposited  with  him  for  collection 
with  express  instructions  to  bring  suit,  although  he  may  bavi 
honestly  believed,  in  the  exercise  of  his  beat  judgment,  tha 
a  suit  would  be  unavailing  or  that  the  client's  interest  wonl( 
be  promoted  by  such  delay,*"*  In  any  event,  if  he  delayi 
an  unreasonable  length  of  time  in  bringing  the  action,  he  wil 
be  liable  for  any  loss  or  damage  that  results  therefrom,  uu 
what  is  an  unreasonable  length  of  time  depends  upon  thi 
facts  and  circumstances  of  each  particular  case.  Thus  i 
was  held  to  be  unreasonable  for  him  to  delay  seventeei 
months  in  the  commencement  of  proceedings;*"' or  to  wait  un 
til  th«  claim  had  been  barred  by  the  statute  of  limitationB.** 
Nor  where  he  undertakes  to  collect  a  debt  must  he  be  si 
negligent  as  to  put  it  int{>  such  a  situation  as  to  embarras 
the  creditor  in  obtaining  payment,  and  to  render  it  of  les 
value,  although  the  debtor  always  has  been  and  is  still  afal 
to  pay  the  note.*"' 

But  although  it  is  his  duty  thus  to  pursue  his  client's  causi 
through  all  its  stages,  he  is  not  imperiously  bound  to  institub 
new  collateral  suits  without  special  instructions  to  do  so, — a 
actions  against  the  sheriff  or  clerk  for  the  failure  of  thei 
duty  in  the  issuance  or  service  of  process,  nor  is  be  boun< 
to  attend  in  person  to  the  levy  of  an  execution,  or  to  aeard 

401  Pennington's  Ez'ra  v.  Yell,  11  Ark.  21!,  62  Am.  Dec.  162 
Crocker  t.  Hutchinson,  2  D.  Chip.  (Vt.)  117. 

MsRhlnes'  Adm'TS  v.  Erane,  G6  Pa.  192,  5  Am.  Rep.  364;  iSorgm 
V.  aidfllngB  <Tex.)  1  S.  W.  869;  Morrill  t.  Graham,  27  Tex.  M6 
Bennett  t.  PhllllpB.  67  Iowa,  174. 

MtCox  V.  Livingston,  2  Watts  &  S.  (Pa.)  lOS.  37  Am.  Dec.  486 
Gilbert  v.  Williams,  8  Mass.  51,  G  Am.  Dec.  77;  Llvingaton  t.  Coi 
«  Fa.  360;  Fitch  v.  Scott,  8  Bow.  (Ulsa.)  814,  84  Am.  Dee.  86 
Stevens  v.  Walker,  GG  111.  IGl. 

«w  Rhlnes'  Adm're  t.  Evans,  68  Pa.  192,  6  Am.  Rep.  864. 

•MOldbam  V.  Sparks,  28  Tex.  42G;  Hunter  v.  Caldwell,  10  fi 
B.  69. 

MI  Wilson  V.  Coffin,  2  Cnsh.  (Mass.)  816. 
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'  property,  out  of  which  to  make  the  debt ;  thia  Ib  the 
w  of  the  sheriff.*"*  So  it  is  not  the  dutj  of  »n  attor- 
make  the  affidavit  or  ezecnte  the  bond  in  attachment, 
chen  ioBtructed  to  attach.*""  Although  an  attorney 
I  liable  for  the  losa  of  a  debt  by  his  negligence,  it  is  held 
)  is  not  of  course  liable  for  the  loss  of  the  evidence  of 
-bt*" 

4-  Hegligence  in  preparing  contracts, 
in  an  attorney  undertakes  to  prepare  a  contract,  deed, 
3r  paper,  he  impliedly  contracts  that  he  possesses  the 
Ito  knowledge  and  skill  to  perform  the  particular  duty 
lich  he  is  employed,  and  that  he  will  exercise  a  reaaon- 
nonnt  of  care,  diligence,  and  prudence  in  so  doing.  He 
at  make  the  contract  for  the  parties ;  they  do  that  them- 
He  merely  undertakes  to  embody  in  a  written  instru- 
tfae  terms  the  parties  have  agreed  upon,  so  that  it  will 
le  legal  effect  they  desire.  And  if  he  is  negligent  or  nn- 
1  in  the  nndertaking,  by  reason  of  which  loss  or  dam- 
aults  to  his  client,  he  is  liable  therefor.*"  Thus  he  is 
where  he  makes  a  simple  contract  when  it  should  have 
inder  seal,*'^  or  where  he  inserts  unusual  covenants  in 
atrument,*''  or  where  he  omits  to  use  some  requisite 
lity  in  it.*'*  But  if  the  attorney  has  used  ordinary 
jttre,  and  diligence  on  his  part,  he  is  not  liable  if  dam- 
■esult,  or  the  instrument  proves  unavailing  by  reason 
le  fact  which  is  no  part  of  his  duty.  Thus,  where  he 
res  an  agreement,  upon  which  there  was  some  doubt  as 
legality,  and  he  consults  a  conveyancer,  who  gives  it  as 
inion  that  the  instrument  was  valid,  he  has  used  ordi- 
;are  and  knowledge  and  is  not  liable  if  the  instrument 

enninston's  Bx'ra  v.  T«l],  11  Ark.  212,  52  Am.  Dec.  268. 

onlks  V.  FallB,  &1  Ind.  31G. 

untlngton  v.  Rumnlll,  3  Day  (Conn.)  890. 

srter  v.  Rolls,  14  C.  B.  691,  IS  E.  C.  U  691;  Taylor  v.  Oor- 

:  Ir.  Eq.  GSO;  Stott  v.  Harrison,  73  Ind.  17. 

Vrker  v.  Rolls,  14  C.  B.  691,  78  E.  C.  L.  691. 

tamuu-d  r.  Tniltbonie,  10  Blng.  491,  2G  E.  C.  L.  23G. 

tott  V.  Harrfaon,  73  Ind.  17. 
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afterwarda  provee  to  bo  illegal.*"  And  where  an  attorne 
is  employed  to  draw  up  a  deed  of  assignment  for  the  henef 
of  creditors,  he  is  not  bound  to  ascertain  whether  the  eredr 
ore  would  sign,  and  ia  not  guilty  of  negligence  if  the  assigi 
ment  prove  unavailing  by  reason  of  the  creditors  not  all  sigi 
ing.*"  So  where  he  ia  merely  asked  to  draw  up  a  contrac 
and  for  certain  advice,  he  ia  not,  in  the  absence  of  anythin 
wrong  with  the  papers  drawn  or  the  advice,  liable  to  his  clier 
for  failure  of  the  other  party  to  make  payments  as  agreed.*^ 

Becordii^  contract  or  dwd.    It  is  ordinarily  no  pai 

of  the  duty  of  an  attorney  employed  to  prepare  a  contrac 
deed,  etc.,  to  record  it,  although  it  is  required  to  be  registers 
in  order  to  be  effective  as  to  third  persons,  unless  he  has  spt 
cially  undertaken  to  do  so ;  and  in  the  absence  of  such  an  ui 
dertaking,  he  will  not  be  liable  for  failing  to  record  the  instn 
ment.*"  Thus  an  attorney  employed  to  draw  a  building  coi 
tract  is  not  bound  to  have  it  recorded  so  as  to  prevent  lies 
from  attaching;*'*  nor  is  an  attorney,  employed  to  revive 
judgment,  bound  to  see  that  the  judicial  mortgage  £xing  th 
lien  on  the  land  is  reinacribed.*^"  But  when  he  has  expressl 
or  impliedly  contracted  to  attend  to  the  recordation  of  sue 
contracts,  etc.,  he  will  be  liable  for  a  failure  or  negligence  i 
so  doing.**'  Thus,  where  an  attorney,  who  is  a  notary,  ni 
dertakes  and  agrees,  for  a  consideration,  to  draw  a  diattf 
mortgage,  and  to  deliver  it,  without  additional  compensatioi 
to  the  recorder  of  the  county  for  record,  and  cause  the  sam 
to  be  recorded,  for  failure  to  perform  the  latter  undertakinj 
whereby  the  lien  of  said  mortgage  is  lost,  he  is  liable  in  dan 
ages.*''  It  may  be  his  duty  in  certain  eases  to  advise  hi 
client  of  the  necessity  .of  recordation,  and  in  such  cases  h 
would  be  liable  for  neglecting  to  do  so.*" 

*i»  PottB  V.  Sparrow,  6  Car.  ft  P.  749. 
"«  Lewla  v.  Collard.  2  C.  L.  1345,  14  C.  B.  208. 
iiTHarkncBH  v.  Caven,  199  Pa.  267. 
4IB  Fenallle  v.  Coudert,  44  N.  J.  Law,  2S6. 
»i»  Fenallle  v.  Coudert,  44  N.  J.  Law,  286. 
•loMcKowen  v.  Keraan,  35  La.  Ann.  331. 

"iStott  V.  Harrison,  73  Ind.  17;   Miller  v.  Wilson,  24  Pa.  114 
Fen&lUe  v.  Coudert,  44  N.  J.  Law.  290. 
*"  Stott  V.  Harrison,  73  Ind.  17. 
*M  Plant  V.  Pearman,  41  Law  J.  Q.  B.  169. 
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Kejflig^ace  in  inititntiiig  and  oondncting:  111118. 
IB  also  the  duty  of  an  attorney  at  law  to  uae  a  reasona- 
igree  of  skill,  diligence,  and  care  in  instituting  a  suit 
ion  for  his  client.     He  may  make  himself  liable  to  hia 

for  negligence  in  instituting  a  suit  or  action  in  Tarious 
He  may  become  liable  for  not  bringing  the  suit  in 
roper  court  or  the  proper  jurisdiction,  or  for  not  bring- 
le  proper  form  of  action,  or  for  not  following  certain 
of  practice,  etc.     If  the  law  governing  the  bringing  of 

is  clearly  and  well  defined,  both  in  the  text-books  and 
<  decisions  of  the  courts,  and  if  it  had  existed  and  been 
ihed  long  enough  to  justify  the  belief  that  it  was  known 

profession,  a  disregard  of  such  rule  by  an  attorney  at 
enders  him  liable  for  the  losses  caused  by  such  negli- 
or  want  of  skill, — n^ligence  if,  knowing  the  mle,  he 
;arded  it ;  want  of  skill  if  he  was  ignorant  of  it.*** 
:tomey  is  liable  for  the  consequence  of  ignorance  or 
aervance  of  the  rules  of  practice  of  the  court  he  prae- 
n,  for  want  of  care  in  the  preparation  of  the  cause  for 

IS  it  is  &  well  settled  rule  that  there  must  not  be  a 
ice  between  the  declaration  and  the  writ  as  to  the  sur- 
1  of  parties,  and  the  disr^rd  of  so  plain  a  rule  would 
'ant  of  reasonable  skill  or  of  reasonable  diligence,**'  for 
the  attorney  would  be  liable.*^^  So  he  may  be  negli- 
n  not  using  a  reasonable  degree  of  care  and  diligence 
(  preparation  of  all  process  or  papers  that  may  be  nee- 
■  during  the  progress  of  a  cause.***  It  may  not  be 
rict  professional  duty  of  an  attorney  to  prepare  or 
'iae  the  preparation  of  certain  papers;  but  if  he  does 

oodman  t.  Walker,  30  Ala.  482,  68  Am.  Dec.  134;   Vamum 

tin.  15  Pick.  (Mass.)  440;  Cox  t.  Leech.  1  C.  B.  (N.  8.)  617; 

'.  Frame,  6  Clark  ft  F.  193;  HcWilliame  t.  Hopkins,  4  Rawle 

382. 

odefroy  v.  D&lton,  6  Blng.  460, 

hapman  v.  Spence,  22  Ala.  G88;  Goodman  t.  Walker,  80  Ala. 

I  Am.  Dec.  134. 

oodman  v.  Walker,  30  Ala.  482,  68  Am.  Dec.  134. 

oodman  y.  Walker,  30  Ala.  482,  68  Am.  Dec.  134;  Vamum  v. 

,  IG  Pick.  (MaSB.)  440. 

.  ft  s.—n. 
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undertake  to  do  so,  and  does  it  so  negligently  or  unsHUfiill; 
that  bis  client,  in  the  progreaa  of  the  cause,  suffers  an  injur 
by  reason  of  such  want  of  care  and  skill,  the  attorney  is  lia 
ble  therefor.*^"  Thus  in  an  action  against  an  attorney  fa 
negligence  in  making  a  writ,  it  appeared  that  he  used  : 
printed  form  containing  the  common  money  counts,  witl 
blank  spaces  for  the  insertion  of  sums;  that  formerly  th 
word  "hundred"  was  printed  in  the  forma  of  writs,  but  wa 
omitted  in  the  recent  forms,  one  of  which  he  made  use  ol 
so  that  by  mistake  he  declared  for  twelve  dollars  instead  o 
twelve  hundred,  the  sum  due  to  the  plaintiffs  being  on 
thousand  dollars;  that  property  to  the  value  of  twelve  hur 
dred  dollars  was  attached  on  tbe  writ,  but  in  consequence  o 
the  mistake  the  plaintiffs  lost  the  benefit  of  the  attachmen 
and  were  unable  to  obtain  payment  of  their  demand,  th 
debtor  being  insolvent ;  and  that  at  the  same  time  when  th 
attorney  made  the  writ  for  tbe  plaintiffs  he  made  anothe 
with  a  similar  blank  form,  in  which  he  wrote  the  word  "hiu 
dred."  It  was  held  that  this  evidence  was  sufficient  to  sustai 
a  verdict  against  the  attorney  on  the  ground  of  negligence.*' 
Likewise  an  attorney  is  negligent  for  not  charging  a  prisone 
in  custody  in  due  time  ;*'*  or  for  failing  to  be  prepared  ft 
trial."' 

But  want  of  professional  skill  cannot  be  predicated  o 
an  attorney's  proceeding  to  try  a  cause  on  a  theory  whic 
is  contrary  to  an  alleged  principle  of  law;  where  both  tl 
trial  justice  and  the  general  term  of  the  supreme  court  den 
the  alleged  principle  of  law,  and  sustain  the  attorney's  thi 
ppy^33  j^Qp  jg  jjg  liable  for  negligence  if  he  enters  a  pie 
according  to  recognized  practice,  which  is  radically  change 
by  a  decision  of  the  court  in  the  case,  and  which  the  attome 
could  not  have  reasonably  anticipated;*'*  or  if  he  does  m 

(isQoodinan  v.  Walker,  30  Ala.  4S2,  68  Am.  Dec.  140. 

«>«VarDuni  T.  Martin.  16  Pick.  (Mass.)  440. 

*"Pltt  V.  Talden,  4  Burrow,  2060;  Hueaell  v.  Stevart,  3  Bnrro' 
1787. 

1*1  Reece  t.  Rigbr.  4  Bam.  ft  Aid.  202;  Mercer  v.  King,  1  Poet 
F.  490;  Hatch  v.  Lewis,  2  Foet  ft  F.  467,  7  Hurl,  ft  N.  S67. 

«"  Avery  v.  Jacob,  G9  N.  T.  Sumr.  Ct.  686,  1^  N.  T.  Snpp.  S64. 

«><  Patterson  v.  Powell.  31  Misc.  (N.  T.)    260. 
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tlie  name  of  one,  in  whose  name  he  was  under  no  ob- 
i  to  sue*"" 

Condoot  of  snit.  Likewise  the  attorney  most  use  due 
ce  and  skill  during  the  trial  of  a  case,  in  applying  the 
f  practice,  or  in  doing  anything  that  is  necessary  and 
for  the  due  and  orderly  conduct  of  his  client's  case, 
r  a  failure  to  do  so  he  will  be  liable  to  bis  client  for 
mages  resulting  therefrom.*'*  Thus,  it  is  his  duty 
uct  the  case  or  trial  with  a  reasonable  degree  of  leam- 
ill,  and  prudence,  and  for  failing  to  do  so  he  would 
Hsnsible  to  his  client;  but  he  would  not  be  liable  for 
Igment  of  the  court.**^  So  where  an  attorney  is  em- 
to  conduct  a  suit,  and  he  fails  to  attend  at  the  time 
ted,  be  becomes  responsible  for  the  resulting  dam- 
'  or  he  is  liable  for  the  damages  if  be  permits  a  trial 
ailed  without  securing  the  attendance  of  material  wit- 
'"•  or  if  he  neglects  to  get  briefs  filed  or  take  necessary 
I  the  preparation  of  the  case,  by  reason  of  which  there 
lay  which  causes  bis  client  loss.**"  So  where  he  ad- 
is  client  to  refuse  to  answer  certain  questions  on  a 
s  to  whose  propriety  and  pertinency  there  was  no  real 
and  the  client  suffers  damage  thereby,  the  attorney  is 
therefor;***  or  for  other  improper  or  unskillful  ad- 
'  So  the  attorney  is  responsible  for  damagee  if  he 
t  good  cause  abandons  the  action,**'  or  dismisses  it 

here  a  father  employs  counsel  to  sue  for  damages  for  In- 

0  hie  minor  son,  there  Is  no  legal  obligation  on  tbe  attof 
Bbeence  of  express  nnderstandtnK,  to  Bue  In  the  name  of  tbe 
is  veil  as  the  son,  and  there  la  no  llablUt;  on  him  for  not 

0,  particularly  where  the  father  makes  no  objection  to  the 
D.    Toungman  t.  Ulller,  BS  Pa.  IBS. 

defroy  T.  Dalt«n,  6  Blng.  468;  Chllds  t.  Comstock,  69  App. 

1.  T.)  160. 

Jlaher  t.  Thompson,  Wright  (Ohio)  466;  Bowman  t.  Tall- 
'  How.  Pr.  (N.  T.)  274. 
rannell  v.  Bills,  1  Blng.  847. 
«C8  T.  Rlghy.  4  Bam.  A  AJd.  S02. 

1  Rooflgny  t.  Peale,  8  Taunt.  484;   Walsh  t.  Shumway,  65 

hon  T.  Albert,  7  Paige  (N.  T.)  27S. 

•chrane  t.  Little,  71  Hd.  S28;  Looft  T.  Lawton,  B7  N.  T.  478. 

itmey  v.  Berger,  93  N.  T.  S24,  4G  Am.  Rep.  263. 
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improperly/**  or  if  he  dismisees  it  and  receives  claims  u 
other  parties,**"  or  if  he  withdraws  the  defense.***  Ii 
the  attorney's  duty  to  carefully  conduct  hia  client's  cana 
every  stage  of  the  proceedings,**^  and  he  cannot  abandoi 
at  any  time  without  just  cause,  or  his  client's  consent,**' 
without  due  notice  thereof  to  his  client.***  But  where 
has  requested  the  client  to  pay  or  secure  to  him  reasons 
fees,  and  the  latter  has  failed  to  do  so,  he  may  refuse  to  ] 
ceed  with  the  cause,  after  notice  of  such  intention.*"* 

§  661.    Kegligenoe  aiter  verdict  or  jodgment. 

Not  only  must  an  attorney  take  every  step  necessary  in 
course  of  proceedings  before  judgment  or  verdict,  but  e' 
thereafter,  as  his  authority  continues  for  certain  purposes, 
he  must  take  all  measures  that  may  be  necessary  to  prof 
his  client's  interests,  whether  to  enforce  the  judgment  or 
defend  against  proceedings  on  it.  And  if  he  is  unskill 
or  negligent  in  the  performance  of  any  of  the«e  procecdiE 
by  reason  of  which  loss  or  injury  results  to  his  client,  he  v 
be  responsible  therefor.*"^  Thus,  he  should  pursue  bail,  s 
all  those  who  may  become  hound  with  the  defendant  in 
progress  of  the  suit.*'"  So  he  is  liable  where  he  neglects 
charge  the  defendant  by  execution,  whereby  he  was  c 
charged  ;*"*  or  where  he  fails  to  sue  out  scire  facias  agai 

^MBvana  v.  Watroue,  2  Port.  (Ala.)  SOS. 

44itCoopwood  V.  Baldwin,  25  Miaa.  129.  Se«,  also,  Walpo 
Adm'r  v.  Carlisle,  32  lad.  416. 

***  Godetroj'  t.  Jay,  G  Moore  &  P.  2S4. 

««T  DralB  T.  Hogan,  GO  Cal.  121. 

<«>  Thompson  t.  Dldtinson,  169  Mase.  210;  Cairo  ft  St  L.  B. 
T.  Koerner,  3  111.  App.  24S.    See  post.  }  741. 

**'  Thompson  v.  Dickinson,  159  MaBB.  210;  Hoby  t.  Built,  3  B> 
ft  Adol.  3G0.  23  E.  C.  L.  IGS.     See  post,  i  741. 

«Go  Gleason  t.  Clark,  9  Cow.  (N.  T.)  67;  Castro  v.  Bennet,  2  Jot 
(N.  T.)  296;  Cairo  ft  St,  L.  R.  Co.  v.  Koerner,  3  111.  App.  2 
Eccles  V.  Stepbeneon,  3  Bibb  (Ky.)  617.  See,  also,  C&TlUand 
Tale,  3  Cal.  lOS,  68  Am.  Dec.  S88.    See  post,  t  741. 

"i  Ante,  g  660. 

4«i  Pennington's  Ex'rs  v.  Yell,  11  Arb.  212.  62  Am.  Dec.  262. 

<Bt  pennlngton'a  Ex'fb  t.  Yell.  11  Ark.  212.  52  Am.  Dec.  262. 

«M  Russell  v.  Palmer,  2  WilB.  326. 
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il  in  a  reasonable  time.*""  It  is  also  negligence  for 
I  submit  ft  motion  for  a  new  trial  before  the  statement 
port  of  it  is  certified;*"  or,  in  drawing  up  a  decree 
the  word  "enquiry"  instead  of  "sale,"*"^  and  reliance 

promiee  of  a  reputable  person  does  not  excuse  his  n^ 
I.*"**  He  is  liable  for  His  negligence  and  unakillful- 
L  altering  a  verdict  and  having  it  accepted  by  the  jury 
detriment  of  his  client.*"     And  if  a  judgment  ia  ob- 

against  a  party  upon  a  complaint  which  is  radically 
ve,  and  be  desires  to  appeal,  and  procures  bondsmen, 

attorney  neglects  to  do  eo  until  the  time  for  appeal  ex- 
ihe  attorney  ia  liable  for  the  loss  sustained  thereby;*** 
i  attorney  is  not  liable  for  a  delay  if  he  performs  the 
iin  the  time  allowed  by  law.**^ 

may  be  held  liable  for  negligence  or  want  of  skill  in 
formance  of  any  act  that  ia  hia  duty  or  that  he  imder- 

0  perform  after  verdict  or  judgment;  and  he  cannot 
the  consequences  of  his  negligence  or  want  of  skill, 
wing  that  he  consulted  a  distinguished  lawyer  as  to 
irse  to  be  pursued,  and  that  in  the  opinion  of  the  wit- 

1  arrangement  thereafter  made  by  bim  was,  imder  the 
stances,  the  best  be  could  do  for  his  client.*"*     Nor 

show  champerty  as  a  defense;*"  nor  is  his  liability 
;ligence  affected  by  want  of  diligence  on  the  part  of 
3nt,*"*  nor  by  the  negligence  of  one  subsequently  act- 
Nor  can  he  relieve  himself  from  liability  by  the  em- 
•nt  or  substitution  of  other  counsel*"" 

orbom  V.  Dearborn,  15  Mass.  816;  Crooker  t.  Hutoblnaon, 

B. 

jnbert  T.  Hart,  44  Cal.  B42. 

n  Bolton,  9  Beav.  272. 

re  Bolton,  9  Beav.  272, 
men  V.  Wallace,  36  Ind.  319. 
'alB  V.  Hogan,  50  Cal.  121. 
limes  v.  Peck.  1  R.  I.  242. 
•odman  v.  Walker,  30  Ala.  4S2,  68  Am.  Dec.  134.    Bat  see 

T.  Mulrbead.  67  Pa.  161,  98  Am.  Dec.  213. 
•odman  v.  Walker,  30  Ala.  482,  68  Am.  Dec.  134. 
I  V.  Sullivan.  7  Oa.  144,  50  Am.  Dec.  386. 
vingBton  V.  Cox.  6  Pa.  360. 
nallwood  v.  Norton,  20  Me.  83,  37  Am.  Dec.  41. 
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§  662.    Negliffenoe  of  partnen,  sabattomeyB,  etc. 

It  is  a  general  rule  that  the  employnient  of  one  member 
a  firm  is  the  employment  of  all  the  memherg,  and  that  ei 
member  is  responsible  for  the  acta  of  the  others  whilst  < 
gaged  in  partnership  business.  Henee,  where  one  meml 
of  a  firm  of  lawyers  is  employed  by  a  client,  such  meml 
is  bound  to  conduct  the  business  with  a  reasonable  de^ 
of  skill,  care,  and  diligence,  and  for  not  doing  so  any  me 
ber  of  the  firm  may  be  held  liable,  although  he  bad  no  kno' 
edge  of  nor  in  any  way  participated  in  the  transaction. 
And  this  liability  continues  even  after  the  dissolution  of  t 
partnership,  notwithstanding  such  dissolution  may  have  tat 
place  before  the  business  entrusted  to  them  was  completed,' 
unless  notice  of  the  diflsolution  has  been  given.*"  Thus 
one  partner,  in  the  course  of  firm  business,  receives  and  e 
bezzles  funds  belonging  to  the  client,  all  the  members  of  1 
firm  are  liable  for  the  loss  ;*"*  or  if  the  injury  to  the  olif 
results  from  the  negligence  or  want  of  skill  of  one  partn 
all  are  liable.*^^  And  where  there  are  no  firm  assets 
apply  to  a  loss  occasioned  by  one  of  the  members,  the  separi 
estate  of  any  one  of  the  members  is  liable  therefor.*^*  I 
if  money  or  other  property  comes  into  the  hands  of  a  meml 
of  a  firm  in  the  course  of  some  transaction  not  connecl 

<ST  Norton  v.  Cooper,  3  Smale  ft  Q.  S7G;  Harman  v.  JobaMn 
El.  &  Bl.  61;  Dundonald  t.  Masterman,  L.  R.  7  Bq.  50«,  3S  Lav 
Ch.  350;  Cook  v.  Bloodgood,  7  Ala.  683;  Alexander  t.  State,  66  1 
478;  Smyth  v.  Harvle,  31  111.  62,  83  Am.  Dec.  202;  Fomes  t.  WriB 
»1  Iowa,  392,  396;  McOill's  Creditors  v.  UcOlirs  Adm'r,  2  M< 
(Ky.)  ZGS;  Dwlgbt  T.  Simon,  4  La.  Ann.  490;  Wilkinson  t.  Gi 
wold,  12  SmedoB  &  M.  (Miea.)  669;  Qanzer  t.  SchlEbauer,  40  N 
633;  Warner  v.  Qrlswold.  8  Wend.  (N.  T.)  665;  LWlngston  t.  C 
6  Pa.  360;  Poole  v.  Qlat,  4  McGord  (S.  C.)  259;  Porter  v.  Vance. 
Lea  (Tenn.)  639.  See,  aleo,  Rlchardfion  t.  Richardson,  100  HI 
864. 

""Smyth  V.  Harvie,  31  111.  62,  83  Am.  Dec.  202;  Poole  t.  G 
4  McCord  (8.  C.)  269. 

4a»  Smyth  V.  Harrle,  81  111.  62,  S8  Am.  Dec.  202. 

*'oMcParland  v.  Crary,  8  Cow.  (N.  T.)  268;  LivingBton  t.  C 
6  Pa.  360. 

""Warner  v.  Grlswold,  8  Wend.  (N.  T.)  666;  Livingston  r.  C 
6  Pa.  360. 

•"McGUre  Credltora  v.  McGlira  Adm'r,  2  Mete.  (Ky.)  268. 
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the  firm  baeiness,  snd  from  whicli  the  finn  receives  no 
fits,  the  firm  ia  not  responsible  for  bis  misapplication 
lisappropriatioD  of  tbe  funds  or  property.*''" 

—  Sobattorneys.  So  where  an  attorney  without  author- 
xaplojB  a  subattornej  to  prosecute  a  claim  placed  in  his 
\a  for  collection,  he  is  liable  to  his  client  for  the  negligence 
rongful  acta  of  such  Bubattorney,*^*  and  the  fact  that  such 
an  is  a  competent  lawyer  does  not  relieve  the  attorney 
lojing  him  from  liability  to  his  client  on  account  of  such 
igence.*^'  Thus  he  is  liable  if  he  employs  another  attor- 
to  collect  a  claim  placed  in  his  hands,  and  the  latter  col- 

the  same  and  converts  the  money  to  his  own  nse.*^* 
re,  however,  the  second  attorney  or  associate  has  been 
loyed  by  the  first  at  the  instance  or  by  the  authority  of  the 
it,  the  first  attorney  would  not  be  liable  to  the  client  for 
legligence  or  want  of  skill  of  the  associate,  if  he  had  used 
care  in  his  selection,*^^  Nor  would  he  be  liable  indi- 
ally  for  neglect  if  he  gave  the  client  notice  that  he  had 
;iated  another  with  him  as  partner,  and  who  had  col- 
d  the  money,  if  the  client  recognized  the  partnership  in 
Tansaction  of  his  business.*'* 

—  Clerks,  etc.  So  an  attorney  is  liable  to  his  client  for 
i^Iigence  or  misconduct  of  his  clerk,  or  employe,  as  he 
.d  be  for  his  own  act.*'*  Thus,  where  an  attorney  who 
wllected  money  for  bis  client  delivered  it  to  a  third  person 
rry  to  his  client,  without  authority  or  directions  from  hia 
t  to  do  so,  he  is  liable  for  the  sum  thus  collected,  if  the 
»  be  stolen  from  such  third  person  while  on  his  way  with 

Alexander  t.  State.  56  Oa.'  47S;  Linn  v.  Roaa,  16  N.  J.  Law, 

bounce  T.  Paraona,  4G  N.  T.  180;  Ex  parte  Byre,  1  Pbll.  Cb. 

Goomer  t.  Bromley,  &  De  0«z  ft  S.  GSZ. 

Walker  v.  Stevens,  79  III.  193;   Smatlwood  v.  Norton,  20  He. 

7  Am.  Dec  41. 

Walker  v.  Stevena,  79  III.  193. 

Pollard  T.  Rowland,  2  Blackf.  (Ind.)  22;  Cummins  t.  Hettld, 

an.  600,  86  Am.  Rep.  264.    See,  alao,  Bradatreet  t.  EverBOo,  72 

24,  13  Am.  Rep.  665;  Morgan  v.  Tener,  S3  Pa.  305. 

Ante,  !  651. 

Mardl'B  Adm'ra  v.  Shackleford,  4  Ala.  493. 

Floyd  v.  Nangle,  3  Atk.  568;  Birbeck)  v.  Stafford,  14  Abb.  Pr. 

r.)  285;  Power  v.  Kent,  1  Cow.  <N.  T.)  211. 
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the  money,  even  though  such  person  was  trustworthy,  and  tool 
the  same  care  of  his  money  that  he  did  of  his  own;*"  oi 
where  an  employe  failed  to  give  him  notice  of  a  trial,  which 
was  thus  undefended  and  lost.*®^ 

Where  two  or  more  attorneys  are  employed  at  the  same 
time  to  attend  to  a  certain  piece  of  litigation,  the  contract 
does  not  require  that  all  of  them  should  be  present  at  the  Bame 
time,  where,  on  consultation,  they  agree  that  it  is  unnece* 
sary.**' 

%  663.    N^lig^ence  of  penona  not  admitted  as  attomeya. 

AlUiough  these  rules  generally  apply  only  to  attorneys  al 
law,  as  such,  they  will  also  be  held  to  apply  to  persona  whi 
falsely  represent  themselves  to  be  attorneys.  If  one  falael; 
represents  himself  as  an  attorney,  lie  will  be  held  to  thi 
same  degree  of  responsibility  to  bis  client  as  though  h 
were  in  fact  an  attorney.**^  But  it  seems  that  if  a  pereoi 
not  l^ally  authorized  to  practice  law  is  employed  to  condnci 
judicial  proceedings,  he  is  not  legally  responsible  to  his  em 
ployer  for  any  loss  the  latter  may  sustain  in  consequencf 
of  the  ignorance  of  the  person  so  employed  in  respect  to  lega 
proceedings.*** 

g  664.    Keasnre  of  damagea. 

Where  an  attorney  has  been  negligent  or  wanting  in  skil 
in  the  performance  of  acta  for  his  client,  and  loss  has  beei 
occasioned  to  the  latter  thereby,  the  measure  of  damages  fo. 
which  the  former  is  liable  to  the  latter  is  the  actual  loss  aus 
tained  by  the  latter  as  a  natural  and  proximate  result  of  sucl 
negligence.*®'     Thus,  where  an  attorney  negligently  failw 

lao  Grayaon  v.  WlIklnBon,  5  Smedes  &  M.  (Miss.)  268. 

1"  Collins  V.  Grlffln,  Bamea,  37. 

•BzFhllllpB  V.  Edsall,  127  111.  63G. 

«a>  Miller  v.  Wbelan.  158  111.  544;  Foulke  v.  Falls,  91  Ind.  315. 

•8<Wakeman  v.  Hazleton,  3  Barb.  Ch.   (N.  Y.)   148. 

(BDSuydam  v.  Vance,  2  McLean,  99,  Fed.  Cas.  No.  13,657;  Mardle 
Adm'rs  V.  Sbackleford,  4  Ala.  493;  Pennington's  Ex'rs  v.  Yell,  i: 
Ark.  212,  52  Am.  Dec.  262;  Nlabet  v.  Lawson.  1  Ga.  275;  Coi  v 
Sullivan,  7  Ga.  144,  50  Am.  Dec.  386:  Laogmade  t.  Glenn,  57  Oa 
G2S;  Stevens  v.  Walker,  55  III.  161;  Goldzler  v.  Poole,  82  111.  App 
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on  a  note  given  him  for  collection,  the  meaBure  of 
€8  18  the  sum  that  might  have  been  recovered  of  the 

if  a  suit  had  been  commenced  and  prosecuted  to  judg- 
*•  So  in  an  action  for  moijey  had  and  received,  the 
re  of  damages  is  the  amount  of  money  collected,  with 
it  thereon  from  the  time  of  demand,  or  from  the  date 
reception,  if  the  attorney  has  failed  to  give  notice  to 
;nt,  or  willfully  misapplied  or  appropriated  the  money 
own  use.**^  The  criterion  is  not  the  amount  of  the 
1  the  first  suit,  but  the  loss  actually  sustained  ;*'*  and 
mages  may  extend  to  facts  that  grew  out  of  the  original 
,  even  up  to  the  day  of  verdict.***  Conaequently  if 
I  has  been  suffered  by  the  client  from  the  legal  effects 

attorney's  negligence,  there  is  no  liability  on  the  at- 
,  and  the  client  cannot  recover  from  him.*"*  Nor  is 
,omey  liable  for  any  damages  except  those  that  occur 
roximate  result  of  hie  own  negligence,  and  if  the  case 
m  out  of  his  hands  and  put  into  the  hands  of  another 
ij,  he  wouJd  not  be  liable  for  damages  caused  by  the 

burden  of  showing  that  injury  has  resulted  to  the 

oormui  V.  Wood,  117  Ind.  144;  Jamison  v.  Weayer,  81  Iowa, 
cclea  V.  Stephenson,  3  Bibb  (Ky.)  517;  Watson  v.  Calvert 
k  Loan  Aes'n,  91  Md.  25;  Dearborn  v.  Dearborn,  15  Mass. 
llbert  T.  Willlama,  8  Mass.  Gl,  E  Am.  Dec.  77;  OrayBon  v. 
mn,  5  Smedes  ft  H.  (Mies.)  268;  Arnold  t.  Robinson,  3 
N.  T.)  298;  Quinn  v.  Van  Pelt,  66  N.  Y.  417;  Fay  v.  Mc- 
20  App.  Dlv.  569,  1S2  N.  Y.  644;  Cox  v.  LlvlngBton,  2  Waits 
Pa.)  103,  37  Am.  Dec.  486;  Forrow  v.  Arnold,  22  R.  I.  305; 
r  V.  Hutchlnaon,  2  D.  Chip.  (Vt)  117;  BootM  v.  Stone,  2 
IVa.)    650. 

IX  T.  Livingston,  2  Watts  ft  S.  (Pa.)  103,  37  Am.  Dec.  486; 
v.  WllllamB,  8  UasB.  61;  Fitcb  v.  Scott,  3  How.  (Miss.)  311. 
abet  V.  LawBon,  1  Ga.  275. 

Klea  V.  Stephenson,  3  Bibb   (Ky.)   517;  Cox  v.  Sullivan,  7 
,  50  Am.  Dec  486;  Crooher  v.  Hutchlnaon.  2  D.  Chip.  (Vt.) 
nd  cases  cited  note  48B,  eupra. 
llcox  V.  Plummer,  4  Pet  (U.  S.)  172, 

arter  v.  Morris,  18  Ohio  St.  492;  Pennlngton'B  Ex'rs  v,  Tell, 
.  212,  52  Am-  Dec.  262;  Hinckley  v.  Krug  (Cal.)  34  Pac.  118. 
ead  V.  Patterson,  11  Lea  (Teuu.)  430.  See  Jackson  v.  Clop- 
Ala.  29. 
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client  from  the  attoniey*9  Degligence  or  want  of  skill  is  t 
the  client.  He  must  affirmatively  show  that  he  had  a  vftL 
claim  against  a  solvent  debtor,  which  has  been  lost  or  ii 
paired  by  the  negligence  or  misconduct  of  the  attorney;^' 
for  unless  this  be  shown,  the  attorney  is  liable  only  for  noi 
inal  damageB.*^'  The  amount  of  damages  in  any  particuli 
case  is  a  question  for  the  jury  to  determine  from  the  fac 
and  circumstances  in  that  case.*"* 

g  665.    Liability  ^ere  attorney  acti  gratnitonily. 

When  an  attorney  has  been  negligent  or  unskillful  in  h 
duties  to  his  client,  and  has  been  sued  for  consequent  injui 
to  the  latter,  he  cannot  set  up  as  a  defense  the  fact  that  I 
was  acting  gratuitously.  There  was  no  obligation  on  him 
undertake  the  business  or  to  act  at  all,  but  if  he  does  so,  I 
must  use  the  same  degree  of  care,  skill,  and  diligence 
though  he  were  being  paid  for  his  services,  and  for  failii 
to  do  so  he  will  be  liable  for  the  1(»8  sustained  thereby.*'' 

§  666.    Liability  where  attorney  exoeeds  hia  authority. 

If  an  attorney  at  law  exceeds  his  authority  or  acts  witho 
authority,  or  violates  any  express  instructions  given  to  hi 
by  his  client,  he  is  liable  for  any  loss  the  latter  may  sustai 

«>i  Suydam  v.  Vance,  2  McLean,  9S,  Fed.  Cae.  No.  13.657;  Pennli 
ton's  Ez'rs  v.  Yell,  11  Ark.  212.  52  Am.  Dec.  262;  Hinckley  v.  Kr 
(Cal.)  34  Pac.  118;  Cox  v.  Sullivan,  T  Qa.  144,  GO  Am.  Dec.  3i 
Batty  V.  Font,  54  Ind.  4S2;  Culllson  v.  Llndsar.  108  Iowa.  1! 
Bcclea  v.  Stapbenaon,  3  Bibb  (Ky.)  617;  SplUer  v.  Davidaon.  4  1 
Ann.  171;  Joy  t.  Morgaii,  35  Minn.  184;  Harter  v.  Morris,  18  0> 
St.  492;  Bruce  v.  BaxUr,  7  Lea  (Tenn.)  477;  Collier  v.  Pullla 
13  Lea  (Tenn.)  114;  Crooher  v.  Hutchinson,  2  D,  Cbip.  (VL)  11 
Staples'  Bz'rs  t.  SUples,  85  Va.  76.  See,  also  PhtlUps  v.  Eda 
127   111.  535. 

«a  Pennington's  Ex'rs  v.  Yell,  11  Ark.  212,  52  Am.  Dec.  262;  U 
V.  Boyd,  72  Ga.  S3. 

'"Crocker  v.  Hutchinson.  2  D.  Chip.  (Vt.)  117;  Godefroy  v.  J; 
G  Moore  ft  P.  2S4;  Ruesel  v.  Palmer,  2  Wils.  325;  Ecclee  v.  Steph 
son,  3  Bibb  (Ky.)  517;  Hogg  v.  Martin,  Riley  (S.  C.)  156. 

MEBourae  V.  Digglea,  2  Chit.  311;  Whitehead  v.  Greettaam, 
Blng.  464;  Donaldson  y.  Haldane,  7  Clark  ft  F.  762;  Ecclee 
Stephenson,  3  Bibb  (Ky.)  517;  Lawall  v.  Groman,  180  Pa.  532, 
Am.  St.  Rep.  662;  Stephens  v.  White,  2  Wash.  (Va.)  203. 
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lame  aa  in  the  case  of  other  agencieB,*""  Thus,  where 
la  a  claim  sent  to  him  for  collection  and  he  indulgeB  the 
>r  too  far,  contrary  to  inBtructions,  by  reason  of  which 
silent  Buffere  a  loss,  the  attorney  would  be  liable  there- 
"  Likewise  where  he  appears  in  a  case  without  any 
ority,  whereby  the  assumed  client  has  to  pay  costs,*** 
here  he  disobeys  instructions  to  bring  an  action  at  once, 
the  claim  is  lost  thereby,*'*  he  would  be  liable  for  the 
ting  loss  to  the  client 

7.    Liability  for  money  ccdlected. 

1  attorney  who  has  collected  money  for  hia  client  ia 
d  to  pay  it  over,  or  account  for  it,  to  the  latter  within  a 
inable  time,  or  at  least  when  demanded ;  and  for  a  fail- 
>r  refusal  to  do  so  he  is  liable  for  the  lose,  and  the  client 

in  the  absence  of  statute,  treat  the  attorney's  acts  as  a 
ersion  and  sue  in  trover  for  its  recovery,  or  he  may  main- 
an  action  of  assumpsit  for  money  had  and  received  to 
ise.""*     If  the  attorney  makes  the  collection  and  conver- 

Gllbert  v.  Williams,  S  Hasa.  51.  5  Am.  Dec.  77;  Chatneld  v. 
luon,  92  N.  Y.  209;  Post  t.  CbarleBWOrth,  66  Hun  (M.  T.) 
Bellveau  t.  AmosKeag  Mfg.  Co.,  6S  N.  H.  225,  73  Am.  St.  Rep. 

Gilbert  v.  WllllBmB.  S  Mass.  51,  5  Am.  Dec.  77;  Cox  v.  Livlng- 

2  Watte  ft  S.  (Pa.)  103,  87  Am.  Dec.  486. 

O'Hara  v.  Brophy,  24  How.  Pr.  (N.  Y.)  379;  Hubbart  v.  Phil- 
13  Heeo.  &  W.  703;  Mudr^  v.  Newman,  1  Gromp.  M.  ft  R.  402. 
«  an  attorney,  In  disregard  of  tale  Instructlone.  agreed  to  tbe 
Doance  of  a  case,  br  reason  of  which  the  client  was  obliged  to 
xiBtB  of  continuance,  it  1b  a  good  defense  to  tbe  attorney's 
1  for  fees.  O'Halloran  v.  Marshall,  8  Ind.  App.  394. 
People  V.  Cole.  84  lU.  327.    See.  also,  Gilbert  t.  Williams,  8 

61,  6  Am.  Dec.  77. 
Houston  T.  FTazler,  8  Ala.  81;  Cameron  v.  Clarke,  11  Ala.  269; 
I  V.  Peck,  10  Ala.  142;  Burke's  Adm'r  v.  Stlllwell.  23  Ark.  294; 
r.  Hempstead,  26  Ark.  462;  McRaven  t.  Dameron.  82  Cal.  67; 
It  v.  LawBOD,  1  Ga.  276;  Hawkins  v.  Smith,  EG  Ga.  571;  Chap- 
T.  Burt,  77  111.  337;  Ftau  v.  Fullenwlder.  102  111.  App.  499; 
:  V.  Bamberger,  110  Ind.  636;  Black  r.  Hersch,  18  Ind.  342, 
n.  Dec  362;  Dawaon  t.  Compton,  7  Blackf.  (Ind.)  421;  Voss  v. 
)p,  6  Kan.  59;  Roberta  v.  Armstrong,  1  Bush  (Kt)  263,  89  Am. 
624;  Newcastle  v.  Bellard,  3  Me.  369;  Grayson  v.  Wilkinson,  5 
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sion  after  the  client's  death,  the  latter's  administrator  ma; 
maintain  an  action  for  the  money  converted.*"*^  Or  if  h( 
misleads  bis  client  into  the  acceptance  of  a  smaller  aun 
than  that  collected  for  her  by  him,  he  is  liable  for  the  bal 
anca""*    But  tbe  client  must  prove  that  the  money  or  Bomfr 

SmedeB  A  M.  (Miss.)  26S;  Houx  t.  Russell.  10  Mo.  246;  Tajlor  t 
Bates,  6  Cow  (N.  Y.)  376:  Ullle  v.  Hoyt,  6  Hill  (N.  Y.)  395.  40  Am 
Dec.  360.  Tbe  attorney  cannot  refuse  to  pay  over  the  money  becaw 
of  a  dispute  on  account  of  his  fees.  Conyers  t.  Gray,  67  Oa.  3S9 
Where  attorneys  recelTe,  In  their  capacity  as  auch,  moneys  of  a  cliea 
they  must  account  to  him  for  all  of  It  except  a  reasonable  sum  foi 
coansel  fees  and  disbursements;  and  this  right  to  an  accounting  «ll 
not  be  denied  the  client  because  of  their  Interposition  of  technics 
objections.    In  re  Keen.  39  Misc.  (N.  Y.)  874. 

But  In  a  late  New  York  case,  where  an  attorney  collected  monei 
tor  his  client,  and  deposited  It  In  a  bank  to  his  own  credit  ant 
mixed  It  with  his  own  funds,  it  was  held  that  the  attorney  wai 
not  guilty  of  a  converston.  and  tbe  proper  action  against  blm  wai 
not  an  action  of  trover,  but  an  action  for  an  accounting,  the  conr 
saying:  "The  money  so  received  Is  not  the  client's  property,  sn< 
the  attorney's  obligation  regarding  the  same  Is  one  resting  npoi 
contract,  merely,  to  account  for  It  and  pay  over  such  sum  as  upoi 
an  accounting  shall  be  found  to  be  due  from  him  thereon.  An< 
even  If  he  neglects  to  so  account  and  pay  over  after  a  demand  ha 
been  made  he  is  not  liable  as  for  a  conversion  of  such  amonnt' 
Jackson  v.  Moore.  72  App.  Dlv.  (N.  Y.)  217.  citing  Walter  v.  Bei 
nett.  16  N.  Y.  260.  And  see  Kelley  v.  Repetto,  62  N.  J.  Eq.  246.  Ba 
compare  Pfau  v.  Pullenwlder,  102  111.  App.  499. 

In  Code  states,  the  courts  may  entertain  summary  proceedings  b; 
a  client  against  his  attorney  to  compel  [tayment  of  money  receivei 
(or  his  client.  This  proceeding  Is  based  on  the  principle  that  th 
court  has  power  "over  Its  own  ofBcers  to  prevent  them  from,  0 
punish  them  for.  committing  acta  of  dishonesty  or  Impropriety  ca 
culated  to  bring  contempt  upon  the  administration  of  Justice. 
Schell  V.  New  York,  128  N.  Y.  67;  Union  Bldg.  ft  Sav.  Ass'n  v.  Sodei 
quist.  IIG  Iowa.  695.  But  "it  is  not  an  absolute  right  that  th 
client  has  to  invoke  this  severe  and  summary  remedy  against  th 
attorney,  but  one  always  subject  to  discretion.  It  Is  for  the  conr 
to  say  when  and  under  what  circumstances  It  will  entertain  sue! 
proceedings,  against  its  officers,  upon  the  application  of  the  client 

Schell  V.  New  York.  128  N.  T.  67;  In  re  H ,  87  N.  Y.  621;  I 

re  Paschal.  10  Wall.  (U.  S.)   4S3. 

wi  Clegg  V.  Bamberger,  110  Ind.  636. 

■oiRlegl  V.  Phelps,  4  N.  D.  272;  Maloney  v.  Terry,  70  Ark.  1S9. 
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g  instead  of  money  has  been  actually  collected  by  the 
rney  upon  the  claim  given  to  bim,  and  that  it  has  not 
I  turned  over."'" 

f  the  money  cornea  into  the  attorney's  hands  at  such  a 
s  that  it  is  impossible  or  inconvenient  to  pay  it  to  his 
it,  and  it  becomes  necessary  to  deposit  it  in  some  bank, 
hould  do  so  in  such  a  manner  as  to  indicate  that  it  was 
principal's  money.  He  should  deposit  it  in  his  client's 
le  or  in  his  own  name  as  trustee  for  his  client ;  for  if  he 
)6it£  it  in  bis  own  name,  though  in  a  separate  account,  and 
lost,  through  failure  of  the  bank,  he  is  liable  to  his  client 
the  loss,""*  But  if  the  attorney  has  acted  in  good  faith 
to  the  best  of  his  skill,  he  will  not  be  liable  if  the  money 
lat  by  reason  of  the  default  or  acts  of  third  persons.""* 
sually,  before  an  action  can  be  maintained  against  an 
rney  for  money  collected  by  him,  and  not  paid  over  to 
;lient,  a  demand  and  refusal  must  be  alleged  and  proved, 
nrcumstances  that  would  dispense  therewith  must  be 
rn."**"     But  where  the  attorney  has  converted  the  money 

Peay  v.  Rlngo,  22  Ark.  68;  Horn  t.  Hamilton.  89  Cal.  276; 
on  T.  RuBB,  20  Me.  421;  Palmer  v.  Ashley.  3  Ark.  76;  Hlllebrandt 
very,  33  App-  Dlv.  (N.  T.>  191. 

Naltner  v.  Dolan,  108  Ind.  500,  68  Am.  Rep.  61.  But  see  Jack- 
V.  Moore,  72  App.  Dlv.  (N.  T.)  217. 

Rogers  T.  Hopkioa,  70  Oa.  454;  Pldgeon  v.  Williams.  21  Grat. 
)  251;  KlmJnell  v.  BIttuer,  62  Fa.  203;  Bwing  v.  Freemao,  103 
Sll. 

Mardis'  Adm'rs  v.  Shackletord,  4  Ala.  493;  Jett  v.  Hempstead, 
jk.  464;   Wbttehoad  v.  Wells,  29  Ark.  99;   Cox  v.  Delmas,  99 

104;  Cbapman  v.  Burt,  77  111.  337;  Black  t.  Hersch,  18  Ind. 
81  Am.  Dec.  362;  Claypool  v.  Glsh,  108  Ind.  424;  Kyser  v.  Wells, 
ad.  261;    JobiiBoii  v.  Semple,  31  Iowa,  49;   Voes  v.  Bachop,  6 

59;  Roberts  v.  Armetrong,  1  Bush  (Ky.)  263,  89  Am.  Dec.  624; 
leman  t.  Soutbem  M.  L.  Ins.  Co.,  14  BuBb  (Ky.)  197;  Staples 
taples,  4  Me.  532;  Coffin  v.  Coffin,  7  Me.  298  (this  caae  Heems 
old  contrary  to  the  general  rule  that  a  demand  Is  neceesary. 
the  special  circumstances  of  the  case  evidently  eicused  It); 
dslee  V.  Boyd,  37  Mo.  180;  Fletcher  v.  Cummlngs,  33  Neb.  793; 
or  V.  Bates,  5  Cow.  (N.  T.)  376;  Banner  v.  D'Auby,  34  Misc. 
T.)  525;  Krause  v.  Dorrance,  10  Pa.  462,  51  Am.  Dec.  496; 
ien  v.  Watts,  69  S,  C.  81;   Taylor  v.  Armstead,  3  Call    (Va.)   ■ 
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to  his  own  use/"^  or  has  delayed  for  an  unreasonable  lengt 
of  time  to  pay  it  over,  and  has  given  no  good  explanation  c 
his  conduct,"***  or  where  he  has  agreed  in  advance  to  pa 
over  the  amount  when  collected  to  the  creditors  of  hi 
client,"**  an  action  may  be  maintained  against  him  withoi 
any  previous  demand. 

§  668.    lisbility  for  intemt. 

As  a  general  rule,  an  attorney  is  not  liable  for  interest  o 
money  collected  by  him,  until  a  demand  has  been  made  then 
for  and  he  has  refused  to  pay  it  over,""  unless  he  has  specii 
instructions  to  pay  it  over  as  fast  as  collected,"^'  or  unlet 
he  has  unreasonably  delayed  in  paying  it  over,  without  a: 
explanation;"*^  or  unless  he  has  wrongfully  converted  it," 
or  tenders  an  insufficient  amount  to  his  client  after  deduct 
ing  his  fees."'*  But  if  thedelay  in  paying  it  over  has  beei 
caused  by  no  act  of  the  attorney,  he  will  not  be  liable  for  ii 
terest  thereon."*"  So  if  the  client  gives  his  attorney  moue; 
to  invest,  and  he  appropriates  it  to  his  own  use,  he  must  pa; 
therefor  the  best  rate  of  interest  that  could  be  secured  at  tb 
time;"**  or  if  he  invests  it  and  takes  insuiBcient  security,  h 

XT  Cliapmas  v.  Burt,  77  111.  337.  See  Jordan  v.  Westermui,  C 
Mlcb.  170,  4  Am.  St.  Hep.  836,  where  a  contract  by  a  wife  to  pa 
ber  solicitors  one-half  of  alimony  recovered  In  a  Bult,  was  held  vol 
as  against  public  policy,  and  no  prevlouB  demand  Fas  neceesary  I 
order  for  her  to  maintain  an  action  to  recover  the  amount  retalnc 
under  such  contract. 

»>*  Chapman  v.  Burt,  77  III.  337;  Dwight  v.  Stmon,  4  La.  Am 
490. 

M'MardiB'  Adm'FB  v.  Shackleford,  4  AJa.  493. 

"oSneed  v.  Hauly,  Hempet.  6G9,  Fed.  Caa.  No.  13,136;  NlatMt 
LawBon.  1  Ga.  276;  Hawkins  v.  Smith,  G6  Ga.  E71',  Walpole'a  Adm 
V.  Bishop,  31  Ind.  156;  Johnson  v.  Bemple,  31  Iowa,  49;  State 
Ampt,  e  Ohio  Dec.  699. 

"1  Hauxtanrst  r.  Horey,  20  Tt  E44, 

sii  Chapman  v.  Burt,  77  III.  337;  Dwight  v.  Simon,  4  Lk.  An 
490. 

t\t  Smith  V.  Alexander,  87  Ala.  387;  Walpole's  Adm'r  v.  BlBhop.  1 
Ind.  156;  Mansfield  v.  Wllkerson,  26  Iowa,  482. 

•i<  Ketcham  v.  Thorp,  91  111.  611. 

•i>  Bwlng  v.  Freeman,  103  Oa.  811. 

<>"  Rogers  t.  Priest,  74  Wis.  58S. 
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ble  for  any  damages  that  reault.'^^  If  the  amount 
ed  by  the  client  is  unliquidated,  the  attorney  would  be 
for  interest  only  from  the  time  of  the  institution  of 
igainst  him."'^  But  an  attorney  who  keeps  money, 
ed  by  him  for  his  client,  safely,  and  has  applied  it  to 
oductive  use,  and  has  always  held  himself  in  readiness 
7  it  over,  is  not  liable  for  interest.'^" 

.    Selation  of  attorney  and  client  mut  exist. 

order  that  the  client  may  sustain  an  action  for  dam- 
igainet  the  attorney,  by  reason  of  the  latter's  negligence 
nt  of  skill  in  performing  duties  for  him,  he  must  first 
that  the  attorney  had  been  retained  by  him  to  perform 
duties,  and  that  the  relation  of  attorney  and  client  ex- 
between  them  at  the  time  of  such  negligence.  For  until 
»mey  is  employed  to  perform  certain  acts  he  cannot  be 
^nt  or  unskillful  in  their  performance.  There  being 
ivity  of  contract,  there  is  no  obligation  which  he  can 
,  until  such  relation  is  shown.     There  must  exist  be- 

the  party  inflicting  the  injury  and  the  party  injured 
privity  of  contract,  by  reason  of  which  the  former  is 
'  some  obligation  to  the  latter. '*'" 


Godfrey,  4  Fost  ft  F.  IIG;  Donaldeon  t.  Haldane,  7 
*  F.  762. 

a  re  Wolf,  Gl  Hun  <N.  T.)  416;  Kane  v.  Smitb,  12  Jobns. 
.)  16«. 

rilUanui  T.  Storra.  6  Johns.  Ch.  (N.  Y.)  SG8.  10  Am.  Dec.  840. 
tetlooal  Sav.  Bank  of  D.  C.  v.  Ward,  100  U.  8.  196;  Fish  v. 

17  C.  B.  (N.  8.)  194;  Robertson  t.  Fleming,  4  Macq.  H.  L. 
S7;  Bnckley  v.  Qray,  110  Cal.  839,  GZ  Am.  St.  Rep.  8S;  Cavil- 
r.  Yale,  3  Cal.  108,  GS  Am.  Dec.  38S  (declaraUon  need  only 
that  he  was  retained);  HlIlegasB  t.  Bender,  78  Ind.  225; 
I  v.  DavlB,  113  Tow&,  629;   Wataon  t.  Calvert  BIdg.  A  Loan 

91  Hd.  26;  Gott  t.  Brlgham,  41  Mich.  227;  McCreary  v. 
fl,  2G  UlBB.  428;  Fenallle  v.  Coudert,  44  N.  J.  Law,  286;  In 
llobrandt.  33  App.  DIt.  (N.  Y.)  191;  Cnrrey  v.  Butcher,  87 
10.  See  Roddy  v.  Missouri  Pac.  R.  Co.,  104  Mo.  234,  24  Am. 
»p.  888.  An  attorney  who  procnres  employment  for  another 
ey,  at  the  latter'a  request  and  upon  his  promise  to  pay  to 
me-half  of  his  fee.  cannot  maintain  a  eummar?  proceeding 
it  the  latter  attorney  to  compel  him  to  pay  over  such  one-half, 
i  relation  of  attorney  and  client  did  not  exist  between  tliem. 
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Thus  a  son  cannot  recover  of  an  attomej  damages  sufft 
by  him  through  the  negligence  of  the  attorney  in  the  prep; 
tion  of  a  will  of  the  mother  of  the  son,  the  employment  b« 
by  the  mother,  not  by  the  son."*'  So  where  A,  an  attor 
at  law,  employed  and  paid  solely  by  B,  to  examine  and  rej 
on  the  title  of  the  latter  to  a  certain  lot  of  ground,  gave  c 
his  signature  this  certificate,  "B's  title  to  the  lot,"  etc., 
good,  and  the  property  is  unencumbered,"  C,  with  whon 
had  no  contract  or  communication,  relied  upon  the  certifi< 
as  true,  and  loaned  money  to  B,  upon  the  latter  execut 
by  way  of  security  a  deed  of  trust  for  the  lot,  B,  before  i 
ploying  A,  had  transferred  the  lot  in  fee  by  a  duly  recon 
conveyance,  a  fact  which  A,  on  examining  the  records,  co 
have  ascertained,  had  he  exercised  a  reasonable  degree 
care.  The  money  loaned  was  not  paid,  and  B  was  insolvt 
It  was  held  that  there  being  neither  fraud,  collusion,  or  fa 
hood  by  A,  nor  privity  of  contract  between  him  and  C, 
was  not  liable  to  the  latter  for,  any  loss  sustained  by  reason 
the  certificate.*"  And  where  the  client  brings  an  act 
against  his  attorney  for  giving  improper  advice,  the  buK 
ie  on  the  former  to  show  that  the  attorney  had  been  emplo< 
by  him  in  reference  to  the  matter  about  which  the  adv 
was  given,  and  that  it  was  given  by  him,  as  attorney.""  I 
while  an  action  to  compel  an  attorney  to  pay  over  moi 
cannot  be  maintained  unless  the  relation  of  attorney  s 
client  existed  between  the  parties  when  the  attorney  receii 
the  money,  the  client's  successor  in  interest  can  compel  p: 
ment,  although  the  relation  has  never  existed  between  1 
successor  and  the  attorney,'"* 

"The  exceptions  to  this  general  rule,  if  they  may  be 
strictness  deemed  such,  are  where  the  attorney  has  been  gui 

and  as  It  Is  only  where  sucb  relation  does  exist  that  a  Bummi 
proceeding  to  compel  an  attomer  to  pay  over  noneyB  mar  be  mi 
talned.  Matter  of  Hirsbbach.  72  App.  Dlv.  (N.  T.)  79;  Matter 
CattuB,  42  App.  Div.  (N.  T.)  134. 

»i>  Buckley  v.  Gray,  110  Cal.  339,  62  Am.  St.  Rep.  SS. 

Dzi  National  Sav.  Bank  of  D.  C.  v.  Ward,  100  U.  8.  I9S. 

»a»FlBh  V.  Kelly,  17  C.  B.  (N.  3.)  194.  112  E.  C.  U  193;  DartB 
V.  Howard,  S  Dowl.  A  R.  438,  4  Barn.  A  C.  84S,  10  B.  C.  L.  609. 

"<In  re  Redmond,  54  App.  Dlv.  (N.  Y.)  464, 
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id  or  collusion,  or  of  a  malicious  or  tortious  act.  Be- 
>ility  for  a  fraudulent  act  ia  independent  of  any  con- 
il  relation  between  the  guilty  party  and  the  one  in- 
aud  one  comniitting  a  malicious  or  tortious  act  to 
ury  of  another  ia  liable  therefor,  without  reference  to 
leetion  of  privity  between  himself  and  the  wronged 

IB 

Defeiuea  available  to  the  attorney. 

lOUgh  the  client  has  a  right  of  action  against  the  at- 
for  any  damage  sustained  by  him  by  reason  of  the 
!nce  or  want  of  skill  of  the  attorney,  yet  the  attorney 
mder  the  circumstances  of  the  particular  ease,  have 
efenae  that  he  can  set  up  as  a  bar  or  in  mitigation  of 
mages  claimed  against  him.  The  client  may  have  his 
)f  action,  but  the  attorney  may  have  rights  that  will 
ract  the  client's  rights. 

.  a  weU  recognized  rule  of  law  that  in  case  of  profes- 
or  official  n^ligence  or  misconduct  a  cause  of  action 
I  at  the  time  of  such  acts  or  omissions  that  constitute 
^ligenee  or  misconduct ;  and  it  is  from  this  time  that 
tute  of  limitations  begins  t4}  run  and  not  from  the  con- 
tial  injury,"'"  Of  course  there  are  circumstances  un- 
lich  the  running  of  the  statute  is  suspended  for  the 
iiag,  as  in  case  of  war,  or  absence  of  the  guilty  party 
iie  state  or  in  case  of  fraud.  These  statutes  apply  as 
.  the  breach  of  an  attorney's  duty  towards  his  client 
ny  other  professional  misconduct.*^'  Therefore  if  a 
rishea  to  recover  from  his  attorney  for  any  loss  caused 
attorney's  unskillfulness  or  negligence,  he  must  bring 
ion  before  it  is  barred  by  the  expiration  of  that  time 
tted  by  the  statute  for  similar  cases.     He  cannot  let 

Tan  Fleet,  J.,  Bncklej  r.  Gray,  llO  Cal.  339,  G2  Am.  St. 

,ith  V.  Foe,  6  Hare.  386,  12  Jttr.  130;  Hardls'  Adin're  v. 
rord,  4  Ala.  496;  White  v.  Reagan,  32  Ark.  281;  DerrlckBon 

7  Pa.  27;  Downey  v.  Garard,  24  Pa.  E2;  Smith  v.  Owen,  7 
inn.)  53;  Wilcox  v.  Plummer's  ExTh,  4  Pet  (U.  S.)  172. 
lite  T.  Reagan,  32  Ark.  3S1;  Rhlnes'  Adm'ra  v.  Evans,  t6  Pa. 
m.  Rep.  364;  Hays  v.  Ewlng,  70  Cat.  127. 

A  S.— 93. 
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his  light  lie  dormant  for  an  indefinite  time,  and  then  ii 
tute  his  action,  perhaps,  many  years  after  it  has  accn 
The  law  prescribes  a  definite  time,  during  which,  even  u] 
the  last  day,  he  may  begin  his  action  and  thus  protect 
rights.  But  if  he  does  not  do  so,  but  lets  it  run  on  until 
limit  ia  passed,  and  then  seeks  to  recover  from  the  atton 
the  latter,  if  be  so  chooses,  may  effectually  bar  the  die 
action  by  pleading  the  statute. ''*  The  actions  against 
torneys  to  which  the  statutes  apply,  except  in  special 
stances,  are  generally  for  the  attorney's  negligence  or  wan 
skill  for  failing  to  use  that  reasonable  degree  of  skill,  c 
and  diligence  due  by  him  to  his  client  in  the  managen 
of  affairs  entrusted  to  him  by  his  client."***  Thus  the  attor 
may  plead  the  statute  of  limitations  in  an  action  brot 
against  him  by  his  client  for  money  collected  by  the  attor 
but  not  paid  over  to  the  client.^"*  In  such  case  the  sta 
begins  to  run  from  the  time  the  attorney  should  have  pai 
over,  i£  there  has  been  no  fraudulent  concealment  of  the 
ceipt  of  the  money. ■*■'  If  a  demand  has  been  made  of 
attorney,  it  begins  to  run  from  the  time  of  such  demand 
refusal."*  If  no  demand,  then  from  the  time  notice 
been  acquired  that  the  money  has  been  collected."*'    j 

sM  Moore  t.  Juvenal,  92  Pa.  4S4;  People  r.  Brotherson,  36  I 
(N.  T.)  662;  Stafford  v,  RlcbBTdBon.  IE  Wend.  (N.  Y.)  302; 
ney'B  Bx're  t.  McClure,  1  Rand.  (Va.)  2ST;  Lelgb  v.  WllllaiDi 
Ark.  16B. 

DIB  Bruce  r.  Baxter,  7  Lea  (Teun.)  479;  Smltb  T.  Owen,  7 
(Tenn.)  G3;  Mardls'  Adm'ra  v.  Shackleford,  4  Ala.  493;  Wbll 
Reagan,  32  Ark.  281;  Hays  t.  Bwlng,  TO  Cal.  127;  Cook  t.  R 
13  Smedee  A  M.  (MIbb.)  329,  G3  Am.  Dec.  SS;  People  t.  Bratliei 
36  Barb.  (N.  Y.)  662;  WUcoz  v.  Plnmmer's  Bz'rs,  4  Pet  (U.  S.) 
HawkinB  v.  Walker,  4  Yerg,  (Tenn.)  188. 

EioCook  V.  Rives,  13  Smedee  *  H.  (Hiss.)  S28,  bS  Am.  Dec.  t 

til  Stafford  t.  Rlcbardson,  15  Wend.  (N.  T.)  302;  Kinney's  i 
V.  McClure.  1  Rand.  (Va.)  287;  Cook  t.  Rives,  13  Smedes  I 
(MlBS.)  329,  53  Am.  Dec,  88;  Hawkins  v.  Walker.  4  Yers.  (Te: 
188;  Douglas  v.  Corry,  46  Oblo  St  349,  IE  Am.  St.  Rep.  604. 

B"  Benton  v.  Craig,  2  Mo.  198;  Denton's  Bx'rs  r.  Bmbnr; 
Ark.  228;  Roberts  v.  Armstrong,  1  Bush  (Ky.)  263,  89  Am. 
624. 

seivoss  V.  Bachop,  5  Kan.  59;  Lefgb  v.  Williams,  64  Ark. 
Wbltebesd  v.  Welts.  29  Ark.  99;  Scbofleld  v.  Woolley,  98  Ot. 


Digitized  byGoOgIc 


DEALINOS   BHTWBEN.  1475 

he  receives  payment  of  a  judgment  which  he  had  no 
itj  to  receive,  the  right  of  action  accrues  as  soon  as 
yment  is  made,^*  But  if  the  attorney,  by  false  rep- 
itions,  conceals  from  his  client  the  fact  that  he  has 
ed  the  client's  money,  the  cause  of  action  does  not  ac- 
ntil  the  discovery  of  that  fact"'" 

■where  the  action  is  brought  against  the  attorney  for 
e;ligence  in  conducting  a  case,  be  may  plead  in  defense 
le  chent  failed  to  instruct  him  what  sort  of  a  defense 
be  made,  or  otherwise  failed  to  give  bim  such  informa- 
3  would  have  materially  aided  him  in  the  case;  and  if 
kcB  out  hie  defense  he  will  not  be  liable."""  So  where 
tgligence  charged  against  him  is  his  failure  to  file  a 
ation,  be  may  defend  by  showing  that  he  had  not  been 
^ed  in  the  case  in  time  to  file  it."'^  And  again  where 
sued  for  negligence  in  failing  to  have  an  execution 

on  the  property  of  the  judgment  debtor  before  the 
lent  lien  expired,  he  may  defend  by  showing  that  no 
•ty  belonged  to  the  judgment  debtor."" 

V.  D&ujiras  Bbtwzeh  ATTOBirrr  ahd  Hib  Cubbt. 

In  gmeral. 
has  been  seen  heretofore,  the  relation  between  an  attor- 
[id  his  client  is  one  of  special  trust  and  confidence.""" 
ttomey  by  reason  of  his  retainer  is  in  such  a  position 
as  such  an  influence  over  his  client  that  oftentimes,  if 
desired,  he  could  use  such  influence,  and  abuse  the  con- 
s  reposed  in  him,  to  the  great  detriment  of  hia  client, 
I  bis  own  advantage.  For  this  reason  the  policy  of  the 
I  clearly  opposed  to  contracts  or  dealings  between  an 
ey  and  his  client  in  relation  to  property  or  matters  in 

81.  Rep.  316;  WlWer  t,  Secor,  72  Iowa.  161,  2  Am.  St.  Hep. 

nlUi  V.  Owen,  7  Lea  (Tenn.)  53. 

osa  T.  Bacbop.  6  Kan.  G9. 

enton  v.  Craig,  2  Ho.  198;   SalisbuTy  t.  Oonrgu,  10  Mete 

)  442. 

tephene  v.  White,  2  Wash.  (Va.)  208. 

Iddall  V.  Halgbt.  1S2  Cal.  S20. 

loff  v.  Irvine,  108  Mo.  87S,  S2  Am.  St.  Rep.  609. 
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litigation.  The  value  of  property  depends  to  a  great  es 
upon  the  certainty  of  its  title,  as  to  vhidi  the  attorney,  f 
the  nature  of  His  profession,  is  supposed  to  be  more  compe 
to  judge  than  the  client.  It  would,  then,  be  contrary  k 
principles  of  justice  and  equity  to  allow  the  attorney  to 
his  superior  knowledge  to  his  client's  detriment.  And  aj 
in  order  that  the  attorney  may  properly  discharge  his  du 
his  client  must  commit  to  him  all  the  information  be 
eessee  in  regard  to  the  subject-matter  of  the  employn 
The  relation  begets  the  most  unlimited  confidence,  for  \ 
out  it  the  client's  interests  are  endangered ;  and  to  permil 
attorney  to  use  those  means  to  the  prejudice  of  the  cl 
would  be  to  subject  the  latter  to  what  is  aptly  enough  ter 
a  "crushing  influence."  It  is  the  policy  of  the  law,  th^ 
require  that  all  dealings  between  an  attorney  and  his  cL 
while  the  relation  exists,  shall  be  characterized  by  the  uti 
fairness  and  good  faith,  and  to  scrutinize  very  closely 
transactions  between  them;  and  not  to  permit  the  atto 
to  retain  any  undue  advantage  over  his  client  which 
retainer  enabled  him  to  acquire,  and  the  burden  of  p 
is  on  the  attorney  to  show  that  every  transaction  beb 
him  and  his  client  is  fair,  honest,  and  honorable.'^" 

""Savery  y.  King.  6  H.  L.  Caa.  627,  25  Law  J,  Ch.  482;  P 
T.  Attorne;  General  for  Olbraltar,  L.  R.  6  P.  C.  516;  Baki 
Humphrey,  101  U.  8.  494;  DlcklnBon  v.  Bradford,  S9  Ala.  6S 
Am.  Rep.  23;  Klsllng  t.  Shaw,  33  Cal.  426,  91  Am.  Dec.  644;  F 
V.  Le  Breton,  92  Cal.  457;  Coz  v.  Delmaa,  99  Cal.  104;  Mil 
Hills,  26  Conn.  213;  Elmore  t.  Jobnaon,  143  III.  513,  36  An 
Rep.  401;  Jennings  v.  HcConnel,  17  111.  14S;  Sutherland  v.  R 
151  in.  3S4;  Rosa  v.^Payson.  160  111.  349;  Caasem  v.  HensUa 
111.  208.  94  Am.  St.  Rep.  160;  West  t.  Raymond,  21  Ind.  305;  : 
T.  ABhton,  42  Iowa,  365;  Poleon  t.  Young,  37  Iowa,  196;  Cun 
ham  T.  Jones,  37  Kan.  477,  1  Am.  St.  Rep.  257;  Yeamans  v.  Ji 
27  Kan.  196;  Bibb  v.  Smith,  1  Dana  (Ky.)  680;  Dodge'a  Adn 
Fonlks,  11  B.  Men.  (Ky.)  178;  Bumbam  v.  Haselton,  82  Me. 
Qray  t.  Ehnmons,  7  Mlcb.  533;  Clelne  v.  Bnglebrecbt,  41  N.  J 
498;  Dunn  v.  Dunn,  42  N.  J.  Eq.  431;  Maeon  t.  Ring,  2  Abt 
(N.  S.;  N.  Y.)  322;  Berrien  v.  McLane,  1  Hoff.  Ch.  <N.  Y.) 
Halght  T.  Moora,  37  N.  T.  Super,  Ct.  161;  Starr  y,  Vanderhe 
9  Johns.  <N.  T.)  263,  6  Am.  Dec.  276;  Powell  v.  Willamette  V 
R.  Co.,  15  Or.  393;  Ah  Foe  v.  Bennett,  35  Or.  231;  Henry  t.  Ral 
26  Pa.  354,  64  Am.  Dec.  703;  Darlington's  Estate,  147  Pa.  62 
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tmt  of  this  confidential  relation  existing  between  attor- 
1  client  that  transactions  betwe^i  them  are  often  called 
e  whicli  would  be  deemed  to  be  unobjectionable  be- 
►ther  partiee,"^ 
e  principles  have  been  well  stated  by  an  eminent  text- 

&B  follows:  "It  is  obvious  that  this  relation  must 
le  to  great  confidence  between  the  parties,  and  to  vexy 
inflnences  over  tbe  actions  and  rights  and  interesta  of 
tut.  The  situation  of  an  attorney  or  solicitor  puts  it 
power  to  avail  himself  not  only  of  the  neceaaitiee  of 
nt,  but  of  his  good  nature,  liberality,  and  credulity  to 
undue  advantages,  bargains,  and  gratuities.  Hence 
',  with  a  wise  providence,  not  only  watches  over  all 
Dfiactions  of  parties  in  this  predicament,  but  it  often 
see  to  declare  transactions  void  which  between  other 
I  would  be  unobjectionable.  It  does  not  so  much  con- 
le  bearing  or  hardship  of  its  doctrine  upon  particular 
8  it  does  the  importance  of  preventing  a  general  public 
if  which  may  be  brought  about  by  means,  secret  and 
sible  to  judicial  scrutiny,  from  the  dangerous  influ- 
irisiug  from  the  confidential  relation  of  the  parties. 
*  On  the  one  hand  it  is  not  necessary  to  establish 
sre  has  been  fraud  or  imposition  upon  the  client ;  and 
other  hand  it  is  not  necessarily  void  throughout,  ipso 

But  the  burthen  of  establishing  its  perfect  fairness, 
!y,  and  equity  ia  thrown  upon  the  attorney,  upon  the 

rule  that  he  who  bargains  in  a  matter  of  advantage 
person  placing  a  confidence  in  him  is  bound  to  show 
reasonable  use  has  been  made  of  that  confidence.""*' 
BefOTQ  or  after  the  relation.    Before  the  attorney  un- 

Rep.  776;  Mllea  v.  E^rrln,  I  McCord  (B.  C.)  G24,  16  Am.  Dec. 
:  Ta7lor  T.  Barker,  80  S.  C.  28S;  Rose  t.  Mynatt,  7  Terg. 

80;  Cooper  v.  Lee,  7&  Tex.  114;  Thomu  t.  Turner's  Adm'r, 
;  Gaffiie?  v-  Jones,  18  Wash,  311;  yaDasee  v.  Held,  111  Wis. 
loB  where  a  Judgment  was  entered  by  an  attorney  by  con- 
igalnat  bla  client,  partly  tor  costs,  an  Inquiry  was  ordered 
LB  consideration,  and  proceedings  stayed  In  the  meantime. 

Tanderbeyden,  S  Jobns.  (N.  T.)  263,  6  Am.  Dec.  ST5. 
Dore  V.  Jobnson,  148  III.  51S,  36  Am.  St  Bep.  401. 
ry,  Eq.  Jur.  gg  810,  811. 
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dertakea  the  business  of  the  client,  he  may  coDtract  v 
reference  to  his  services,  if  the  contract  be  fair  and  the  < 
sideration  ample,  because  no  confidential  relation  then  es 
and  the  parties  deal  with  each  other  at  arm's  length,  i 
the  same  is  true  in  regard  to  dealings  which  take  place  a 
the  relation  has  been  dissolved."*^  Thus,  after  the  lit 
tion  is  ended,  an  attorney  may  lawfully  contract  for  re 
neration  out  of  the  subject  of  the  suit,  even  where  sue 
contract,  if  previously  made,  would  be  regarded  as  cham 
tous.''**  But  it  is  a  mistake  to  suppose  that  the  attoi 
is  at  liberty  to  violate  the  professional  confidence  reposec 
him  by  bis  client  the  moment  the  relation  of  counsel 
client  terminates.'*" 

This  rule  is  not  limited  to  the  ease  of  attorney  and  cli 
but  applies  as  well  to  transactions  between  principal 
agent,  trustee  and  cestui  que  trust,  guardian  and  ward,  pa: 
and  child,  and  generally  to  all  cases  where  a  relation  of  i 
fidence  exists  between  the  parties ;  and  the  general  princ 
governing  this  class  of  cases  and  forming  the  basis  of  the 
is  that,  if  confidence  is  reposed  and  that  confidence  is  abu 
and  the  other  party  thereby  suffers  an  injury,  the  court 
grant  relief."** 

§  672.    Hot  ueceuarily  invHlid. 

But  it  does  not  necessarily  follow  that  every  eontrac 
transaction  between  persons  occupying  the  relation  of  a' 
ney  and  client,  and  about  such  a  subject-matter,  is  absolu 
void ;  nor  does  it  seem  that  the  current  of  decisions  sust 
such  a  conclusion.  Neither  of  the  parties  is  supposed  t' 
subject  to  any  of  those  legal  personal  disabilities  whicli 
capacitate  them  from  contracting,  and  prima  facie  they  w 
be  bound  by  their  contracts ;  and  when  a  rule  of  law  is  ii 
posed  to  avoid,  or  to  enforce  its  fulfillment,  if  it  is  execul 
on  the  maxim  cessante  ratione  cessat  ipsa  lex,  we  are  le 

Bii  Elmore  t.  Johneon,  143  III.  SIS,  36  Am.  St  Rep.  401;  Bint 
v.  Salene,  15  Or.  208,  3  Am.  St.  Rep.  162l 
»•«  Walker  v.  Cuthbert,  10  Ala.  213. 
■«■  Henr7  v.  Ralman,  26  Fa.  354,  64  Am.  Dec.  TOG. 
«•«  KlBllDg  T.  Shaw,  33  Cal.  42G,  91  Am.  Dec.  044. 
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e  whether  the  case  ia  within  the  reason  of  the  rule. 
i  inquiry  the  jealousy  with  which  the  law  views  such  a 
ct  is  ready  to  lend  its  aid  in  support  of  perhaps  trivial 
istanees  tending  to  bring  the  case  within  the  rule.  But 
nger  to  which  the  client  ie  exposed,  from  the  supposed 
ice  which  his  attorney  has  over  him,  is  the  reason  on 
it  proceeds ;  and  the  inquiry  is  whether  he  has  or  has 
ed  it  to  the  client's  prejudice;  and  if  it  should  appear 
6  client  was  as  well,  or  better,  advised  than  his  attorney 
matters  connected  with  the  transaction,  which,  without 
Bgement  to  the  profession,  does  frequently  happen,  and 
ceived  a  full  and  adequate  consideration,  there  is  no 
lip  or  injustice  in  sustaining  such  a  contract,  although 
:  the  parties  should  ask  to  be  absolved  from  it'*^ 
ndependent  advice  to  the  client  is  not  necessary  in 
ransflctions,  where  the  client  is  in  a  position  to  form 
irely  free  and  unfettered  judgment  independent  al- 
ar of  any  sort  of  control.'**  Thus  the  fact  that  a  note 
ven  by  a  client  to  his  attorney  during  the  existence  of 
relations  will  not  make  it  invalid  where  it  is  shown 
;  was  given  for  a  consideration,"**'  as  in  payment  of 
ervicea  performed.""* 

Burden  of  proof  it  on  attorney, 
ire,  then,  the  attorn^  bargains  with  his  client  in  a  mat- 
advantage  to  himself,  it  is  incumbent  on  him  to  show 
le  transaction  is  fair  and  equitable ;  that  he  fully  and 
illy  discharged  his  duties  to  his  client,  without  misrep- 
ition  or  concealment  of  any  fact  material  to  the  client, 

LDe  V.  Allen,  2  Dow,  289;  Harris  v.  Tremenbeere,  15  Ves.  42; 
ralte  V.  Wbltner,  50  Fed.  668;  Ware  v.  Russell,  TO  Ala.  174. 

Rep.  82;  Kldd  v.  WllllamB,  132  Ala.  140;  Donahoe  v.  Chl- 
rlcket  Club,  177  111.  351;  Yeam&DB  v.  James,  27  Kan.  195; 
r.  SUth,  11  Kj.  L.  R.  216,  11  S.  W.  810;  UcBlr&th  v.  Dupuy, 
Ann.  620;  Starr  v.  Vouderheyden,  9  Jobns.  (N.  T.)  263,  6 
K.  276;  Bingham  v.  Salene,  16  Or.  208,  S  Am.  St  Rap.  152; 
I  V.  Bennett.  35  Or.  231;  Mllee  t.  Errln,  1  McCord  Ch.  (S.  C.) 

Am.  Dec.  628. 

Idd  V.  WllUame.  1S2  Ala.  140,  66  L.  R.  A.  879. 
niBluB  V.  Partridge,  79  Gal.  225. 
ard  v.  Tancey,  78  III.  App.  36S. 
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and  that  the  client  was  fully  informed  of  bis  rights  and  ii 
terestB  in  the  subject-matter  of  the  transaction,  and  th 
nature  and  effect  of  the  transaction,  and  was  so  placed  i 
to  be  able  to  deal  with  the  attorney  at  arm's  length."*'  Bi 
this  rule  does  not  apply  when  the  only  question  to  be  decide 
is  one  of  ibe  construction  of  the  contract,"**'  or  where  tfc 
transaction  is  simply  the  giving  of  a  note  in  payment  of  legi 
services  performed.*"* 

§  674.    Contraoti  between  attorney  and  client. 

The  above  general  rule  applies  with  special  force  to  coi 
tracts  entered  into  between  an  attorney  and  his  client,  wher 
by  the  former  acquires  some  interest  in  the  subject-matter  ( 
the  agency.  The  courts  will  closely  scrutinize  all  such  eoi 
tracts,  and  if  it  appears  that  in  making  a  contract  in  refe 
ence  to  the  subject-matter  of  the  agency,  the  attorney  hi 
used  his  position  and  influence  to  gain  an  advantage  over  h 
client,  such  contract  may  be  avoided  by  the  latter,  if  he  bi 

Ml  OlbBon  T.  Jeyea,  6  Ves.  266;  Savery  v.  King.  5  H.  L.  Cas.  62 
SB  Law  J.  Ch.  482;  Rogers  v.  Marahall.  3  McCrary,  T6,  9  Fed.  n 
United  States  v.  Coliln,  83  Fed.  337;  DlckmBon  t.  Bradford,  G9  Al 
&8I,  31  Am.  Rep.  23;  Klsllng  v.  Shaw,  33  Cal.  425,  SI  Am.  Dec.  64 
Felton  V.  Le  Breton,  92  Cal.  457;  Morrleon  v.  Smith,  130  111.  30 
JennlDgB  v.  McConnel,  IT  III.  148;  Willin  t.  Burdette,  172  III.  11 
Elmore  v.  JolinsOD,  143  III.  513,  86  Am.  St.  Rep.  401;  Paris 
BrlBcoe,  7S  111.  App.  242;  French  V.  Cunningham,  149  Ind.  63 
Ryan  v.  Aehton,  42  Iowa,  365;  Matthews  t.  Robinson,  7  Kan.  Ae 
US;  YeamaiiB  v.  James,  27  Kan.  195;  Carter  v.  West,  93  Ky.  21 
Dunn  T.  Record,  63  Me.  17;  Burnham  v.  Heselton,  82  Me.  49 
Uerryman  v.  Euler,  59  Md.  583,  43  Am.  Rep.  664;  Whipple  t.  Bi 
ton,  63  N.  H.  613;  Condlt  t.  Blackwell,  22  N.  J.  Eq.  481;  Port 
y.  Bergen,  54  N.  J.  Eq.  406;  Howell  t.  Ransom,  11  Paige  (N.  1 
E38;  Evans  v.  Ellis,  5  Denio  (N.  Y.)  640;  Halght  v.  Moore,  37 
Y.  Super.  Ct.  161;  Couae  t.  Horton.  23  App.  Div.  (N.  Y.)  198;  Bro 
T.  Barnes,  40  Barb.  <N.  Y.)  521;  Bingham  v.  Salene,  15  Or.  2QS, 
Am.  St  Rep.  162;  Oreenfleld's  Estate,  14  Pa.  490;  Darlington's  I 
tate,  147  Pa.  624.  30  Am.  St.  Rep.  776;  Miles  t.  Brvln,  1  McCo 
Ch.  (S.  C.)  524,  16  Am.  Dec.  623;  Plantera'  Bank  v.  Homberger, 
Cold.  (Tenn.)  531;  Cooper  v.  Lee,  75  Tex.  114;  Thomas  v.  Tume 
Adm'T,  87  Va.  1;  Vanaaae  v.  Reld,  111  Wis.  303. 

»«»  Wallace  v.  Town,  8  Wash.  244;  WlUoughby  i.  M&ckali,  1  Ai 
D.  C.  411. 

an  Ward  v.  Yancey,  78  III.  App.  368. 
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'ered  any  injnry  thereby.""*  Contracts  between  attorney 
client  are  not  voidable  for  fraud  alone,  like  tboBe  between 
matee  and  cestni  que  truat,  but  it  must  be  shown  in  ad- 
on  that  injury  resulted  to  the  client  from  the  fraud.""" 
IS  to  entitle  the  client  to  relief  against  the  attorney,  in 
2  a  case,  it  is  not  enough  for  him  to  show  that  the  relation 
tttomey  and  client  existed,  and  that  during  the  existence 
he  relation  the  parties  entered  into  a  contract,  the  client 
ig  induced  thereto  by  the  abuse  of  confidence  by  the  attor- 
;  hut  it  must  be  alleged  and  proved  that  the  client  has 
ered  injury  through  the  abuse  of  confidence."""  It  vrill 
leen,  therefore,  from  an  examination  of  the  cases,  that 
OQgh  it  might  he  inferred  from  the  generality  of  the  ex- 
»ion,  that  the  fact  of  the  contract  being  between  client 
attorney  was  sufficient  to  avoid  it,  yet  in  those  cases  in 
ch  relief  has  been  given  there  were  some  circumstances 
hem  showing  the  influence  which  the  reiationahip  of  the 
ties  had  over  the  contract,  fumiahed  either  by  some  posi- 
act  of  fraud,  or  deducible  from  its  equality.  It  may, 
■efore,  be  concluded  that  all  contracts  between  attorney 
client,  in  relation  to  the  property  in  litigation,  are  not 
nsarily  voidable  on  the  ground  of  that  relationship ;  hut 
:  to  render  it  so  it  must  appear  that  the  relation  was  used 
he  prejudice  of  the  client,""' 

D  order,  then,  that  the  client  may  secure  relief  from  such 
)ntraet,  it  is  not  necessary  that  he  should  prove  actual 
id  or  imposition  on  the  part  of  the  attorney ;  but  if  it  is 
vn  to  he  a  contract  in  which  the  relation  betwefen  the  par- 
was  such  that  the  attorney  exerted  or  might  have  ex- 

>Mllea  T.  Ervln,  1  McCord  Ch.  (S.  C.)  524,  16  Am.  Dec.  623; 
nlaEham  v.  Jones,  37  Kan.  477,  1  Am.  St  Rep.  267;  Henry 
alman,  26  Pa.  364,  64  Am.  Dec.  703;  Buniliam  v.  HeeeUon,  82 
496.  And  see  cases  cited  In  preceding  sections.  An  agreement 
■eea  a  mortgagor  and  mortgagee  to  eztingulfib  the  equity  of 
mptlon  cannot  stand  when  the  latter  for  jeare  was  the  legal 
ser  of  the  former  in  reference  to  th«  lands  Involved  and  other 
erty.  CaBsem  v.  Heuetts,  201  111.  208,  94  Am.  St.  Rep.  160. 
'  ElBllng  V.  Shaw.  33  Cat.  426,  91  Am.  Dec  644. 

KlBllng  V.  Shaw.  33  Cal.  425,  91  Am.  Dec  644;  HUes  v.  Ervln, 
K^ord  Ch.  (S.  C.)  52J,  16  Am.  Dec.  623. 

Miles  T.  Ervin.  1  McCord  Ch.  (S.  C.)  624,  16  Am.  Dec.  623. 
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erted  an  influence  in  liis  favor,  the  burden  of  establishing 
the  faimesB  of  the  contract  is  upon  the  attoraey.  It  ia  nee 
esBary,  however,  that  the  client  make  his  application  for  re 
lief  witliin  a  reasonable  time."*"  He  cannot  remain  alien 
for  an  unreasonable  length  of  time,  and  then  seek  to  obtaii 
relief  after  others  have  perhaps  acquired  rights  in  the  mat 
ter.  What  is  a  reasonable  length  of  time  will  have  to  b 
determined  from  the  facta  of  each  particular  case. 

niiutTatioiii.   Thus  a  contract  entered  into  by  an  attoi 

ney  and  his  client,  after  the  relation  has  b^un,  giving  to  th 
attorney  a  larger  compensation  than  was  originally  agreed  xx} 
on,  may  be  avoided,  within  a  reasonable  time,  by  the  client  t 
the  extent  of  such  excess  beyond  what  the  attorney's  service 
are  reasonably  worth,  unlees  good  reasons  are  shown  for  th 
additional  compensation."'*  And  a  deed  executed  in  purst 
ance  of  such  a  contract,  securing  to  the  attorney  such  edditioi 
al  compensation,  may  be  set  aside  by  the  client  by  a  suit  cob 
menced  within  a  reasonable  time.'*"  It  has  been  held  ths 
if  the  title  to  property  is  so  involved  in  litigation  that  th 
value  of  the  property  depends  upon  the  decision  as  to  sue 
title,  a  contract  between  attorney  and  client  made  durin 
the  pendency  of  the  litigation,  to  compensate  the  attorney  fc 
his  legal  services  with  part  of  the  property  involved,  is  voii 
able  at  the  election  of  the  client,  irrespective  of  the  faimet 
or  unfairness  of  the  contract,  provided  such  election  ia  exe 
cised  within  a  reasonable  time."'^  The  court  in  this  eai 
saya :  "There  is  a  manifest  distinction  between  a  purchase  \ 
an  attomej  from  a  client  and  a  contract,  made  diiring  tl 
pendency  of  a  litigation,  for  the  conveyance  or  transfer  \ 
the  client  to  the  attorney  of  a  part  of  the  property  involvf 

GSB  Elmore  v.  Jobnaon,  143  111.  513,  36  Am.  St.  Rep.  401;  Sutbt 
land  T.  Reeve.  151  111.  3S4. 

BMLecatt  T.  Sallee.  3  Port.  (Ala.)  116,  29  Am.  Dec.  249;  WhI 
V.  Tolllver,  110  Ala.  300;  DlcklnBOn  T.  Bradtord.  G9  Ala.  G81.  31  Ai 
Rep.  23;  Elmore  v.  JohOBon,  143  III.  513,  36  Am.  St.  Rep.  40 
Bolton  V.  Dalljr,  48  Iowa,  34S;  Halgbt  v.  Moore,  37  N.  T.  Sup< 
Ct.  161;  FblllipB  V.  Overton,  4  Hayw.  (Tenn.)  291;  Waterbury 
Laredo,  68  Tex.  665;  Thomas  v.  Turner's  Adm'r,  87  Va.  1. 

sso  Elmore  v.  Joboson,  143  111.  513,  36  Am.  St.  Rep.  401. 

G«i  Elmore  v.  Johoeon,  143  111.  513,  36  Am.  St.  R«p.  401. 
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^e  litigation  as  a  compensatioD  for  bis  legal  eerricea 
ein.    Where  a  purchaBe  is  proposed  the  client  is  always, 

certain  extent,  put  on  his  guard.  He  knows  that  it  is 
the  interests  of  the  buyer  to  get  the  property  aa  cheaply 
lossible.  He  has  every  motive  to  enquire  into  and  learn 
value  of  the  thing  to  be  sold.  But  in  the  case  of  the 
:ract  above  indicated  the  client  is  at  a  great  disadvan- 
.  The  value  of  the  property  in  litigation  depends  up<»t 
result  of  the  litigation,  and,  being  unable  to  understand 
legal  aspects  of  the  case,  he  is  unable  to  foresee  what  such 
lit  will  be.     He  must  rely  not  upon  his  own  judgment, 

upon  the  judgment  and  statements  of  the  attorney, 
■eover  he  is  unable  to  judge  of  the  value  of  his  attomey'a 
ices,  because  he  cannot  know  what  legal  steps  are  necea- 
'  to  be  taken  in  the  conduct  of  the  case.  The  advantage 
verwhelmingly  on  the  side  of  the  attorney  where  such  a 
,ract  is  made." 
^—  Contract!  of  indemnity.    Contracts  by  which  an  attor- 

agrees  to  indemnify  his  client  from  all  loss  by  reason  of 
lit  are  not  favored,  and  will  not  be  enforced  unless  they 

shown  to  have  been  made  for  a  valuable  consideration 

are  free  from  any  illegal  motives  or  purposes."**  And 
re  the  attorney  contracted  to  pay  any  final  judgment  that 
ht  be  rendered  against  the  client  in  the  case,  in  considera- 

for  which  the  client  had  appealed  from  a  judgment,  and 
!ed  to  pay  him  for  services  on  such  appeal,  the  contract 

held  void,  and  not  enforceable  by  the  client.**^ 

rs.    Asii^nmenti  to  attorney. 

lo  if  the  client  makes  an  assignment  of  property  to  his 
mey,  during  the  continuance  of  the  relation,  especially 
t  is  property  in  litigation,  it  will  be  presumed  that  the 
mey  used  undue  influence  in  securing  such  assignment, 
except  to  the  extent  that  it  operates  as  a  payment  of 
lonable   and  proper   fees  will   not  be  sustained,   unless 

t  See  Undser  t.  Jones,  23  Als.  835;  Usher  v.  Sanda,  32  I&d.  S02; 
e  V.  Hanna,  47  Iowa,  264,  29  Am.  Rep.  484;  Wilder  ▼-  Crane, 
bflcb.  17;  Struckmeyer  v.  Lamb,  64  Minn.  G7;  Mitchell  t.  Bell, 
C.  <Ck)nf.  17)  244,  2  Am.  Dec.  627;  Morrill  v.  Qrabam,  27  Tex.  640. 
'Adye  t.  Hanna,  47  lova,  264,  29  Am.  Rep.  4S4. 
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ahovn  to  be  reasonable  and  obtained  in  good  faith."**  nriiia 
rule  applies  alike  to  all  kinds  of  pTOpert;,  whether  real  or 
personal  Thus  an  assignment,  by  a  client  to  his  attoirne^, 
of  a  mortgage,""  jndgment,**'  cause  of  action,**^  or  of  other 
claims  or  rights,"*"  is  presumptively  invalid.  Such  an  as- 
signment cannot  be  sustained  by  the  attorney,  or  by  his  a^ 
signees  with  notice,  as  against  the  client's  creditors,  even 
where  it  was  made  for  the  express  purpose  of  hindering  and 
delaying  such  creditors.  A  court  of  eqaity  will  not  sustain 
such  a  conveyance  because  the  parties  are  not  in  pari  de- 
licto ;""•  though  an  innocent  purdiaaer  for  value  from  the  at- 
torney will  be  protected,"" 

But  it  does  not  necessarily  follow,  from  the  mere  fact  ol 
the  relation,  that  all  assignments  from  a  client  to  his  attoi 
ney  are  invalid,  for  althou^  there  is  a  presumption  a^a.ix]9 
their  validity,  it  may  be  overcome  by  proof  that  the  transac 
tion  was  made  in  good  faith,  the  client  having  independen 
advice  and  a  full  understanding  of  all  the  facta."^^ 

g  676.    Gifta  from  client  to  attorney. 

So  where  a  gift  is  made  from  a  client  to  his  attorney,  *hi 
presumption  is  that  it  was  obtained  from  the  client  tliT-o'*^' 

te*  Coffey  V.  Quint,  92  Cal.  476;  Elmore  v.  JohnBon.  1*3  111-  61! 
86  Am.  St.  Rep.  401;  Polaon  v.  Toung,  37  Iowa,  196;  Dunn  "W-  *^ 
ord,  63  Me.  17;  Merryman  v.  Euler,  S9  Md.  688,  43  Am.  Hex*-  ^" 
Colgan  V.  Jones,  44  N.  J.  Eq.  274;  Porter  v.  Bergen,  64  N.  J-  ^ 
406;  Howell  v.  Ransom,  11  Paige  (N.  Y.>  640:  BMrd  t.  H^*"*^ 
ton.  16  N.  T.  286;  Brock  v.  Barnes,  40  Barb.  (N.  T.)  621;  ^^^  '"^ 
V.  Bennett,  35  Or.  231;  Planters"  Bank  v.  Homberger,  4  Cold,  t  T«'**° 
B69;  Mareball  v.  J07,  17  Vt.  546. 

>s>  Merryman  v.  Euler,  69  Md.  588.  48  Am.  Rep.  564. 
.  »»<  Morrison  v.  Smith,  180  HI.  804. 

"iCoKey  v.  Quint,  92  Cal.  475;  Dunn  v.  Record,  63  Me.  17- 

""Lane  v.  Black,  21  W.  Va.  617;  MarshBll  v.  Joy,  17  Vt.  fi-*^- 

B"Goodenongh  v.  Spencer,  15  Abb.  Pr.  (N.  8.;  N.  Y.)  »■**' 
How.  Pr.  347;  Ford  v.  Harrington.  16  N.  Y.  286;  Place  v.  H».y** 
117  N.  Y.  487;  Horrick  v.  Lyncb,  160  III.  283. 

"•Ooodenongh  v,  Spencer,  15  Abb.  Pr.  (N.  S.;  N.  Y.)  248,  *^  * 
Pr.  347. 

'"Cousins  T.  Partridge,  79  Cal.  226;  Wharton  T.  Hanini*^**'* 
Fla.  934;  Roman  t.  Blalt,  42  Md.  613;  Newberg  v.  Schwab,  •=  ^  "^ 
Super.  Ct.  232;  Ah  Foe  v.  Bennett,  36  Or.  281.  See.  also,  F*^** 
Mclnemey,  137  Cal.  28,  92  Am.  St.  Rep.  68. 
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Ine  influence  or  fraud,  end  in  order  that  it  may  be  ana- 
aed,  the  burden  of  proof  is  on  the  attorney  to  abow  that 
was  not  only  voluntary,  but  that  it  waa  also  made  with  a 
1  knowledge  of  all  the  material  facte,  and  without  undue 
luence.'^'  But  it  seems  to  be  well  aettled  that  if  such 
t,  or  agreement  therefor,  is  made  during  the  carrying  on 
business  by  the  attorney  for  the  client,  it  may  be  set 
de  even  though  it  is  proven  to  hare  been  made  in  good 
th,  except  in  so  far  as  it  may  be  as  security  for  his  rea- 
able  fees."^'  It  ia  an  established  rule  in  courta  of  equity, 
t  no  gift  or  gratuity  to  an  attorney,  beyond  his  fair  pro- 
sional  demands,  made  during  the  time  that  he  cotitinues 
cx>nduct  or  manage  the  affairs  of  the  donor,  shall  be  per- 
tted  to  stand ;  and  more  especially  if  such  gift  or  gratuity 
see  immediately  out  of  the  subject  then  under  the  attor- 
ns management"^*  Thus  an  agreement  between  attorney 
1  client,  while  the  relation  continues,  by  which  the  former 
urea  a  gift  to  himself  or  a  larger  compensation  than  waa 
sulated  for,  is  invalid,  and  its  enforcement  wiU  be  re- 
ftined.""  A  promise  by  a  prisoner,  during  the  relation 
attorney  and  client,  to  confer  upon  the  attorney  a  gra- 
ty,  in  addition  to  a  stipulated  fee,  is  unenforceable.'^" 

)77.     Pnrchaset  by  attorney  from  client. 
There  is  no  law  that  prohibits  an  attorney  from  purchas- 
;  property  from  his  client   during  the  continuance  of  the 
ation ;  but  as  the  client  may  be  unduly  influenced  by  the 

ri  Whipple  T.  Barton.  63  N.  H.  613 1  Nesblt  v.  Lockman,  34  N. 
187;  Berrien  v.  Mcl^ne,  Hoff.  Ch.  (N.  Y.)  421;  Planters'  Bank 
aoraberger,  4  Cold.  (Tenn.)  567;  Harrle  v.  Tremenheere,  16  Ves. 
Montesquieu  v.  Sandys,  18  Ves.  313;  Hatch  v.  Hatch,  9  Ves. 
:;  Cassem  v.  Heuatls,  301  111.  208,  94  Am.  St.  Rep.  160;  Gray  v. 
imons,  7  Mtch.  633;  Colgan  t.  Jones,  44  N.  J.  Eq.  274. 
T*Lecatt  T.  Sallee,  8  Port.  (AU.)  116,  29  Am.  Dec.  249;  Berrien  v. 
Lane,  Hoff.  Ch.  (N.  T.)  421;  Planters'  Bank  t.  Hornberger,  4 
,d,  (Tenn.)  667;  Oldham  v.  Hand,  2  Ves.  8r.  269;  Montesquieu 
Sandys,  18  y«.  802;  O'Brien  v.  Lewis,  9  Jur.  (N.  S.)  628,  8  Law 
(N.  S.)  179. 

I*  Middleton  T.  Welles,  4  Brown  Pari.  Cas.  246. 
njjOCBXt  v.  Bailee,  S  Port.  (Ala.)  115.  29  Am.  Dec.  249. 
TtHarsball  v.  tkissett,  57  Ark.  93. 
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attorney,  all  such  sales  are  looked  upon  by  the  law  with  1 
jealous  eye,  and  the  burden  is  on  the  attorney  to  prove  tba 
he  used  no  undue  influence  in  the  purchase,  and  that  it  wa 
made  with  absolute  fairness.  If  he  so  proves,  the  purchas 
may  be  sustained,  otherwise  it  will  be  set  aaide."^'  Thu 
an  attorney  cannot  purchase  the  Bubject-niatter  of  litigatiai 
from  his  client,  if,  as  a  part  of  such  transaction,  he  advise 
bis  client  as  to  the  probable  outcome  of  the  litigation  and  it 
effect  upon  the  value  of  the  property  he  is  seeking  to  pm 
chase. "^^  So  an  attorney  cannot  purchase  property  involvo 
in  litigation,  or  any  property  connected  therewith,  when  h 
has  obtained  a  special  advantage  over  his  client  by  reason  0 
knowledge  or  information  acquired  from  the  latter,  or  in  th' 
conduct  of  the  case,  and  if  he  does  ao  his  client  may  ties 
him  as  a  trustee  for  his  benefit,  and  compel  him  to  acconn 
for  all  profits,  or  to  convey  to  him  the  property,  subject  onl; 
to  a  lien  for  his  services  and  expenditures."'"  Thus,  a  pm 
chase  by  an  attorney,  from  his  client  or  the  latter's  agent,  0 
a  judgment  which  he  was  employed  to  collect  is  presnmf 

DTI  Elmore  t.  Johnson,  143  111.  513,  36  Am.  St  Rep.  401;  Rou  1 
Parson.  160  111.  349;  WUIin  v.  Burdetts.  172  111.  117;  Mltcliell  1 
Colby,  9G  Iowa.  20Z;  Teamims  v.  James,  21  Kan.  195;  Roman  1 
Mali,  42  Md.  513;  Burnham  v.  HeseltoD,  82  Me.  495,  20  AU.  SO, 
L.  R.  A.  90;  Dunn  v.  Record,  63  Me.  17;  Howell  v.  Ransom,  11  Pale 
(N.  Y.)  538;  Carter  v.  West,  9S  Ky.  211;  Ab  Foe  v.  Bennett.  } 
Or.  231. 

BIS  Rogers  v.  Marsball.  3  McCrary.  76,  9  Fed.  721.  And  see  Cui 
ningbam  v.  Jones,  37  Kan.  477.  1  Am.  St  Rep.  257;  Brlgbam  1 
Newton,  49  La.  Ann.  1639. 

fi"Hall  V.  Hallet,  1  Cox  Ch.  134;  Holman  v.  Loynee,  4  De  Oei 
M.  ft  Q.  270;  Marah  v.  Whitmore,  21  Wall.  <U.  S.)  178  (but  if  cllen 
acquiesced  for  twelve  years  It  Is  too  late  to  object) ;  Bjen  v.  Sargei 
19  How.  (U.  S.)  303;  Sutlfff  t.  Clunle  (Cal.)  37  Pac.  324;  Larey  1 
Baker,  86  Oa.  468;  Ciayton  v.  Spullock,  87  Oa.  326;  McDowell  1 
Mllray,  69  111.  49S;  Sutherland  v.  Reeve,  151  111.  884;  Hoss-  Su( 
cesalon,  42  Ia.  Ann.  1022;  Cameron  v.  Lewis,  66  M1«b.  76;  Eoff  1 
Irvine.  108  Mo.  378.  33  Am.  St  Rep.  609;  OlddingB  v.  Eastman, 
Paige  <N.  T.)  561;  Case  v.  Carroll,  35  N.  T.  385;  Hatch  v.  Fc«ert] 
40  How.  Pr.  (N.  T.)  492,  10  Abb.  Pr.  (N.  S.)  147;  Gooch  v.  PeeWw 
105  N.  C.  411;  Smith  v.  Brotherllne,  62  Pa.  461;  Qalbraltb  v.  Eldei 
8  Watte  (Pa.)  81;  Hockenbury  v.  Carlisle,  5  Watts  ft  S.  (Fa.)  348 
CleavlnKer  v.  Relmar.  3  Watts  ft  S.  (Fa.)  486;  Davis  v.  Smith,  i 
Tt  269.    And  see  ante,  S  654. 
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y  invalid,  and  the  burden  of  proof  is  on  him  to  show 
rly  that  the  transaction  was  fair  and  that  an  adequate 
ideration  was  paid  therefor. ''^^  It  has  been  held  that 
purchase  by  an  attorney  from  his  client  of  the  subject- 
ter  of  a  suit  pending  litigation  ia  absolutely  void."*^ 
ut  when  a  client,  during  the  pendency  of  his  suit,  con- 
.  to  the  attorney  part  of  the  property  in  litigation  as 
nent  for  bis  l^al  services,  with  full  knowledge  that  the 
.  conveyed  is  of  greater  value  than  such  services,  a 
y  for  an  unreasonable  time  before  seeking  to  set  the  deed 
e,  during  all  of  which  time  both  parties  treated  the  land 
elonging  to  the  attorney,  is  such  laches  on  the  part  of  the 
it  as  will  bar  his  right  of  action."**  So  a  purchase  by 
attorney  from  his  client  cannot  be  avoided  after  the  client 
deliberately  ratified  and  confirmed  it.'**  But  the  client 
lot  be  charged  with  delay,  or  with  acquiescence,  or  con- 
lation,  unless  there  has  been  full  knowledge  on  his  part 
11  the  facts,  and  perfect  freedom  of  action.  Acts  which 
ht  appear  to  be  acts  of  acquiescence  are  not  deemed  to  be 
1  if  the  client  is  ignorant  of  the  circumstances,  or  under 
control  of  the  original  influence,  or  otherwise  so  situated 
LOt  to  be  free  to  enforce  his  rights,"** 
tut  of  course  the  above  rules  do  not  apply  to  a  purchase 
le  by  an  attorney,  where  the  relation  of  attorney  and 
nt  does  not  exist,  although  it  may  have  existed  before  or 
T  such  purchase.  Thus  an  attorney  was  entitled  to  re- 
I  profits  made  by  the  purchase  of  shares  of  stock  from  an 
linistrator,  though  he  had  been  employed  by  the  adminia- 
or  in  specific  matters  affecting  the  estate,  as  he  did  not 
he  time  of  the  purchase  represent  the  estate  for  any  pur- 


E>  Stubblnger  v.  Frer.  116  Oa.  396. 

1  West  V.  Raymond,  21  Ind.  306. 

3  Blmore  v.  Johnson.  143  111.  613,  36  Am.  St.  Rep.  401.    Anc 

sh  T.  Wbltmore,  21  Wall.  <1T.  S.)  178. 

•  Lewis  V,  Brown,  36  W.  Va.  1. 

•  Elmore  v.  Johnson.  143  111.  E13,  36  Am.  St.  Rep.  401. 

■  Beale  v.  Bamett's  Adm'r,  23  Kj.  L.  R.  1118,  64  8.  W.  83S. 
post,  I  678. 


Digitized  byGoOgIc 


1488  ATTORNEY  AND  CUBNT.  g  6 

§  678.    Belation  mast  exist. 

It  is  necessary,  in  order  that  the  foregoing  rules  may  i 
ply,  that  the  relation  of  attorney  and  client  should  exist  I 
tween  the  parties.  The  mere  fact  that  the  opposite  party 
a  transaction  was  an  attorney  at  law  is  not  sufficient.  1 
must  have  been  the  attorney  of  the  complaining  party,  at  t 
time  of  the  transaction.  The  facts  that  a  party  to  a  tranai 
tion  is  an  attorney,  and  offers  to  and  does  draw  the  necessa 
writings  gratuitously,  do  not  establish  the  relation  of  atti 
ncy  and  client,  nor  raise  the  presumption  of  fraud  or  imd 
influence,  until  it  is  shown  that  the  other  is  his  clieni' 
And  although  the  relation  previously  existed,  yet  if  it  b 
terminated,  the  rule  no  longer  applies."*^  To  avoid  a  a 
tract  then  m&de,  and  otherwise  unobjectionable,  the  cHe 
must  show  that  it  was  procured  by  actual  fraud.'**  !N 
does  the  rule  apply  where  the  relation  of  attorney  and  die 
does  not  exist,  although  the  relation  may  subsequently  be  i 
tablished  between  them."** 

This  rule  applies  to  every  person  who  represents,  or, 
acting  as  confidential  adviser,  fills  the  place  of  an  attorn 
for,  the  party  for  whom  he  is  so  acting  and  thereby  acquii 
the  influence  which  is  usually  exerted  by  an  attorney  over  I 
client."*"  And  the  fact  that  a  person  who  assumed  the  chi 
acter  of  a  lawyer  and  fraudulently  imposed  upon  a  client 
that  character  was  not  in  fact  a  lawyer  does  not  release  hi 
from  the  duty  that  in  his  assumed  character  he  voluntari 
undertook,  but  he  is  bound  to  the  utmost  good  faith  and  ft 
dealing  towards  hia  client."*^ 

TI.  AiroBNET'B  DiTTT  Aim  LiABiuTY  TO  Thibd  PmaoKB. 
§  679.    In  general — ^For  breach  of  doty  to  client. 

As  in  the  case  of  all  other  agencies,  the  relation  of  attorn 
and  client  gives  rise  to  certain  duties  which  are  due  frc 

nM  stout  T.  Smith,  98  N.  Y.  26,  50  Am.  Rep.  632;  Tatom  v.  Whl 
96  N.  C.  463:  6ea)e  v.  Barnett's  Adm'r,  23  Ky.  1..  R.  1118,  64  S. 
83S. 

BBT  Taacre  v.  Reynolds,  36  Mian.  476. 

t»8Tancre  v.  Reynolds,  36  Minn.  476. 

6SB  Davis  V.  Preetby,  24  Q.  B.  Dlv.  519. 

seoBuffalow  V.  Buffalow,  22  N.  C.   (2  D.  ft  B.  Eq.)  241. 

»i  Miller  T.  Wbelan,  158  111.  644. 
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attorney  to  third  persona.  It  also  gives  rise,  as  we  have 
1,  to  certain  duties  to  the  client  only.     For  a  breach  of 

former  the  attorney  will  be  liable  to  the  third  person 
ired  thereby ;  but  for  a  breach  of  duty  due  to  the  client 
luaively  he  will  notbe  liable  to  a  third  party  for  any  in- 
j  sustained  thereby.  In  such  a  case  there  is  no  privity  of 
tract  between  the  attorney  and  third  person,  and  if,  in  the 
;nce  of  fraud,  the  latter  sustains  an  injury  by  reason  of 

former's  breach  of  duty  to  his  client,  he  has  no  right  of 
ou  therefor  against  the  attorney. ^*^  Thus  where  A,  an 
imey-at-law,  employed  and  paid  solely  by  B,  to  examine 

report  on  the  title  of  the  latter  to  a  certain  lot  of  ground, 
e  over  his  signature  this  certificate,  "B's  title  to  the  lot," 
,  "is  good,  and  the  property  is  unencumbered."  C,  with 
tm  A  had  no  contract  or  communication,  relied  upon  this 
ificate  as  true,  and  loaned  money  to  B,  upon  the  latter 
luting  by  way  of  security  a  deed  of  trust  for  the  lot.  B, 
)re  employing  A,  had  transferred  the  lot  in  fee  by  a  duly 
»rded  conveyance,  a  fact  which  A,  on  examining  the  ree- 
i,  could  have  ascertained,  had  he  exercised  a  reasonable 
ree  of  care.  The  money  loaned  was  not  paid  and  B  was 
dvent.  It  was  held  that  there  being  neither  fraud,  col- 
on or  falsehood  by  A,  nor  privity  of  contract  between 
I  and  C,  he  was  not  liable  to  the  latter  for  any  loss  sus- 
led  by  reason  of  the  certificate."*^  Nor  is  the  attorney  liable 
,  third  person  for  loss  sustained,  where  he  gave  erroneous 
irniation  to  a  casual  inquiry  by  such  third  person,  eoncem- 

the  contents  of  a  deed,  and  upon  which  the  latter  relied 

acted  to  his  injury.""*  Nor  is  he  liable  to  a  third  party 
mere  negligence  in  the  performance  of  some  act  for  his 
nt.     Thus  where  an  attorney  acted  with  such  negligence 

ignorance  in  drafting  and  superintending  the  execution 
I  will  that  the  intention  of  the  testator  failed,  it  was  held 
t  he  was  not  liable  to  the  person  who,  through  his  negli- 
ce  and  ignorance,  was  deprived  of  the  interest  in  the  tes- 

■  National  Sav.  Bank  ot  D.  C.  v.  Ward,  100  U.  S.  195;   Dundee 
tg-  *  Trust  Inv.  Co.  v.  Hughes,  20  Fed.  39;  Flah  v.  Kelly.  17  C. 
N.  S.)  194;  HouBemaa  v.  Olrard  Hut.  B.  ft  L.  Aes'n,  81  Pa.  2G6. 
a  National  Sav.  Bank  of  D.  C.  t.  Ward,  100  V.  S.  195. 
•  Flah  V.  Kelly.  17  C.  B.  (N.  S.)  194. 
C.  «  S.— 94. 
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tator's  estate  which  he  would  have  received  had  the  attoir 
properly  performed  his  duties."*" 

§  680.    Where  attorney  contraota  penonally. 

The  shore  rule,  however,  applies  only  where  the  atton 
contracts  for  his  client;  and  in  the  absence  of  evidence 
the  contrary  there  is  always  a  presumption  that  he  intenc 
to  80  contract,  and  that  he  intended  to  bind  his  client  by  si 
contract  and  not  himself.  Of  course  he  may  personally 
or  contract  for  himself,  if  he  so  desires,  and  where  it  is  sbo 
that  he  does  so  he  will  be  personally  liable  for  a  breach  then 
to  a  third  person  who  was  injured  thereby,  otherwise 
presumption  is  that  he  acted  for  his  client  and  he  will  not 
liable."" 

§  681.    liability  for  fees. 

Although,  as  a  general  rule,  an  attorney  is  not  liable 
acts  or  contracts  made  by  him  on  behalf  of  his  client,  yet 
is  generally  held  that  an  attorney  is  personally  liable  ti 
sheriff  or  clerk  of  court  or  other  officer,  for  services  j: 
formed  by  them,  at  his  request,  in  issuing,  serving  and  fiL 
writs  or  any  other  services  performed  during  the  progress 
the  case;"*^  or  for  a  loss  sustained  in  carrying  out  his  dii 

ES»  Buckley  t.  Oray.  110  Cal.  339. 

MBWlreB  T.  BrlggB,  6  Yt.  101.  26  Am.  Dec.  284;  Preston  t.  P 
ton,  1  Doug.   (Mich.)    292- 

BBTffewton  T.  Cbambera,  13  Law  J.  Q.  B.  141  (customaiy  to 
so);  Langrldge  v.  Lynch,  34  Law  T.  (N.  S.)  696;  Foster  v.  Bli 
lock,  5  Barn,  ft  C.  323;  Heath  t.  Bates.  49  Conn.  342,  44  Am.  I 
234;  Tllton  t.  Wrfght,  74  Me.  214,  43  Am.  Rep.  678;  Tarbell  t.  D 
.Inson,  3  Cuab.  (Mass.)  346;  Tovle  v.  Hatcb,  43  N.  H.  270;  Ca 
bell  T.  Cothran,  ES  N.  T.  279;  Adams  v.  Hopkins,  G  Johns.  (N. 
252;  Ouaterbout  v.  Day.  9  Johns.  (N.  T.)  118;  Trustees  ot  Wa 
town  V.  Cowen,  6  Paige  (N.  T.)  610,  2?  Am.  Dec.  SO. 

Park,  C.  J.,  In  Heath  v.  Bates,  49  Conn.  842,  44  Am.  Rep. 
says:  "In  moat  casee  of  agency  the  principal  Is  what  tbe  name 
ports — the  leading  person  In  the  transaction.  The  agent  is,  as 
term  Implies,  a  mere  subordinate.  Important  only  aa  the  repreae 
tlve  ot  the  principal;  often  representing  only  one  princIpaL 
attorney  at  law.  on  the  other  band,  occupies  a  position  ot  re 
nised  importance  la  Itself,  not  Infrequently  of  great  promlni 
before  the  public,  in  which  he  often  bos  a  large  number  of  die 
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in  reference  to  the  execution  of  a  writ  or  other  pro- 
**  This  rule  is  based  upon  the  ground  that  by  employ- 
■I  directing  the  officers  to  perform  the  various  services 

latlona  to  whom  are  full  of  detail,  and  who  are  Uttle  noticed 
b  public  In  theae  clrcumBtancea,  if  every  officer  who  serves 
t  at  the  attorney'a  requeat,  If  every  clerk  of  court  who  enters 
i  tor  him  upon  the  docket,  Is  to  look  only  to  hie  clients  as 
debtora,  an  Inconvenience  will  be  wrought  that  has  no  com- 
irate  good  to  counterbalance  it.  It  Is  true  that  an  officer 
ifuse  to  serve  a  writ  unless  his  fees  are  paid  or  secured,  but 
Ight  Is  practically  of  little  advantage  to  him.  A  writ  Is  sent 
ly  mall  by  an  attorney  of  some  other  town  or  county.  It  re- 
I  immediate  service.  The  officer  desires  to  be  prompt  and 
ul.    It  Is  putting  upon  him  an  unnecessary  burden  to  require 

0  take  the  risk  of  losing  his  fees,  or  to  await  till  he  con  bear 
the  plaintiff  or  his  attorney  at  the  risk  of  losing  all  oppor- 
'  to  make  service  of  the  writ.  It  is  perfectly  easy  for  the 
ley,  it  he  does  not  wish  to  be  personally  responsible,  so  to 
Q  tke  officer  when  he  gives  him  the  writ.  It  Is  to  be  borne 
nd  that  the  attorney  knows  the  plaintllt,  while  the  officer 
enow  nothing  of  him.  It  is  generally  the  case  that  an  altor- 
as  a  running  account  with  certain  offlcers  who  serve  a  large 
ir  of  writs  for  him,  and  who  would  be  put  to  great  Incon- 
ice  If  compelled  to  make  their  charges  in  each  case  to  the 
Iff,  especially  when  they  have  no  knowledge  that  the  attor- 
as  received  actual  authority  to  bring  the  suit  The  attorney 
Iready  his  account  with  bis  client,  knows  what  the  tsct  is  ss 

authority  to  bring  the  suit,  and  could  without  inconvenience 
reQulred  a  prepayment  of  the  expenses  of  Instituting  the  suit, 
lught  to  have  done  so.     In  every  view  of  the  case  tbe  rule 

a  rOBBonable  one,  and  the  only  reasonable  one,  that  an  at 
r  placing  a  writ  In  an  officer's  hands  for  service  Is  to  be  re- 
i  as  personally  requesting  tbe  service  and  as  personally  liable 
.  unless  he  expressly  informs  him  that  he  will  not  be  person- 
iable,  or  there  are  circumstances  which  make  it  clear  that 
ivas  the  understanding  of  the  parties.    This  is  resUy  no  de- 

It  an  attorney  places  a  writ  In  the  hands  of  an  officer,  with 
ions  to  attach  certain  property  with  knowledge  that  the  title 
Oi  property  Is  In  dispute,  and  after  receiving  from  his  client 

1  of  money  to  enforce  his  claim  and  to  reimburse  the  ofBcer 
xy  loss  he  might  sustain  from  the  attachment,  the  attorney 
be  regarded  as  personally  requesting  the  service  and  person- 
able to  reimburse  the  officer  It  the  levy  turns  out  to  be  wrong- 
Biggins  V.  Russo,  72  Conn.  238,  77  Am.  St.  Rep.  807. 
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he  impliedly  contracts  that  he  will  pay  them  for  such  serv 
or  see  that  they  are  paid.  He  is  the  immediate  employe 
the  officers  and  upon  faith  of  hia  credit  they  perform 
Bervices.  In  some  juriadictions  it  is  specially  provided 
statute,  or  held  by  rules  of  practice,  that  an  attorney  is  lii 
for  all  costs  incurred  on  behalf  of  his  client  for  fees  of 
cere  or  witnesaes,'*"   thou^   in   some  cases  the  attorn 

parture  from  the  general  law  of  agency.  An  agent  can  always 
hlmaelt  personally  where  such  Is  hla  Intention.  Here  It  la  au 
held  to  be  a  fair  Inference  from  the  act  of  the  attorney  In  pla 
the  writ  In  an  offlcer'a  hands  and  giving  no  notice  to  the  conti 
that  he  Intenda  to  be  peraonally  liable  for  his  fees.  And  thli 
terence  undoubtedly  accorda  with  the  actual  tact  In  the  great 
Jorlty  of  CBBCB.  Indeed  the  escepttona  are  probably  ao  fei 
hardly  to  be  entitled  to  coaalderatlon." 

And  In  Adama  t.  Hopkins.  5  Johns.  <N.  T.)  ZBZ,  Thompsoi 
says:  "I  think,  also,  that  the  eberlR  has  a  right  to  look  to 
attorney  tor  this  poundage.  He  Is  his  immediate  employer, 
attorney  cannot  be  considered  as  acting  Id  the  character  of  a  kn 
agent,  ao  aa  to  charge  the  aheritt  with  giving  credit  to  the  ] 
ctpal.  The  aheritt  has  no  discretionary  power  left  him,  «hc 
to  perform  the  service  or  not.  He  Is  bound  to  execute  every  1 
proceaa  delivered  to  hira.  before  he  can  demand  hlB  fees.  • 
All  reasonable  security  ought,  therefore,  to  be  extended  to  bin 
Insure  a  compensation  for  his  services.  He  cannot  be  presume 
be  acquainted  with  the  residence  or  responsibility  of  parties.  ' 
different  la  the  situation  of  the  attorney.  He  Is  not  bound  to  ut 
lake  any  suit,  nor  incur  any  responsibility,  without  a  reaaoi 
indemnity,  it  suspicious  of  his  employer."  But  in  Campbell  v.  ( 
ran,  G6  N.  T.  281,  Andrews,  J.,  says :  "It  may  well  be  doubted  wl 
er  the  rule  laid  down  in  Adams  v.  Hopkins  [6  Johns.  252]  ca 
maintained  upon  principle,  or  Is  consistent  with  the  general 
rent  of  Judicial  authority  elsewhere  (Judson  v.  Qray,  11  ^ 
40S).  But  it  haa  been  for  more  than  sixty  yeara  the  law  of 
state.  No  practical  injustice  results  from  enforcing  it,  as  a 
neys  act  in  view  of  the  liability  they  Incur  in  issuing  execut 
and  It  ought  not  now  to  be  disturbed." 

DM  Booker  v.  Stlnchfleld,  47  Me.  340;  Tllton  v.  Wright,  74 
214,  43  Am.  Rep.  S7S;  Tarbell  v.  Dlckinaon,  3  Cusb.  (Mass.) 
Towle  V.  Hatch,  43  N.  H.  270;  New  York  Code  Civ.  Proc.  S3  ; 
3268;  Wright  v.  Black,  2  Wend.  (N.  Y.)  258;  Jones  v.  Savag. 
Wend.  621;  People  v.  Marsh,  3  Cow.  (N.  Y.)  334;  Renwlck  v. 
Central  Coal  Co.,  55  N.  Y.  Super.  Ct.  444;   Willmont  v.  Mese 
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itj  is  limited  to  instances  in  whicli  ihe  client  ie  a 
tsident  of  the  state  or  county  in  which  the  defendant 
S8.""*  It  has  been  held  that  when  write  of  mesne  or 
ppoceas  are  committed  to  the  sheriff  or  other  officer  for 
ie,  by  the  attorney  who  sues  them  out,  a  promise  by 
attorney  to  pay  ^e  fees  will  be  implied,  unleaa  die- 
:d ;  but  if  he  does  not  so  deliver  them  it  is  otherwise.*" 
1  attorney  is  held  liable  for  the  services  of  an  account- 
lursuant  to  an  agreement  with  such  attorney,  where  the 
jes  were  not  rendered  in  a  pending  action,  or  to  enforce 
ticular  claim,  but  related  to  the  ascertainment  of  the  di&- 
on  of  moneys  advanced  by  a  certain  person  to  another, 
he  attorney  did  not  disclose  to  the  accountant  the  person 
horn  he  was  acting,*"' 

suits  in  Pennsylvania,  where  the  attorney  is  the  plain- 
r  tiie  plaintiff  in  interest  he  is  personally  liable  to  the 
onotary  for  fees,  as  he  is  also  for  fees  received  by  him 
tomey  or  client,  due  to  the  ppothonotflry.'"'  If  the 
onotary  has  performed  the  services  for  which  suit  ia 
ht,  he  is  entitled  to  recover,  although  he  has  not  in  all 
;ts  literally  complied  with  the  letter  of  the  law;  the 
ly  of  the  defendant  for  any  damages  sustained  tbrou^ 
E^lect  of  the  prothonotary  is  by  action.**** 
t  while  the  presumed  liability  of  the  attorney  is  the  rule 
ne  cases,  in  others,  in  the  absence  of  statute,  it  is  wholly 
d,  and  the  attorney  held  not  to  be  personally  liable  to 
1,  sheriffs,  or  other  officers  for  their  fees  for  services  ren- 
in behalf  of  his  client  during  the  progress  of  the  cause, 
i  there  is  proof  of  his  express  promise  to  pay  for  them, 

w.  Pr.  <N.  T.)  430.  In  How  v.  C!odman,  4  Me.  82,  he  la  held 
br  Btatate,  by  Indorsing  a  writ  for  costs  against  bU  client, 

it  for  oOcer's  fees  on  execution. 

iannlchael  v.  Pendleton,  Dud.  (Oa.)  173;  Rosa  v.  Harvey,  S2 

8;  Mackey  v.  Blabe,  15  Qa.  402;  Chrlemas  v.  Russell,  2  Hetc 
112;  Anon..  2  Qall.  101,  Fed.  Cas.  No.  446;  BonBon  v.  Whlt- 

t  McCord  (S.  C.)  149;  Knowlea  v.  Frawley,  S4  Wis.  119. 

"owle  V.  Hatch,  48  N.  H.  270;  Tllton  v.  Wright,  74  Me.  214, 

L  Rep.  578. 

kiod  v.  Rnmaey.  60  App.  Dlv.  (N.  T.)  280. 

tone  v.  Donaldson,  47  Pa.  363. 

!one  V.  Donaldson,  47  Pa.  363. 
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or  of  aome  course  of  dealing  or  practice  between  him  i 
audi  officer,  from  which  such  personal  promise  can  be 
plied. '°°     "A  lawyer  by  indorsing  his  name  as  an  attor 

eoBMaybery  v.  Mansfield,  9  Q.  B,  764;  Royle  v.  Bnsbr,  6  Q.  B. : 
ITl,  60  Law  J.  Q.  B.  196;  How  r.  Codman,  4  Me.  82;  Booke 
Stlnchfleld,  47  Me.  340;  Maddoz  t.  Crancb,  4  Har.  A  McH.  (i 
S43;  Preston  v.  Preaton,  1  Doug.  (Mich.)  292;  Eaatmaii  v.  ( 
Bank,  1  N.  H.  23;  Moore  t.  Porter,  13  Serg.  ft  R.  (Fa.)  100;  W 
T.  BrlEgB.  6  Vt.  101,  26  Am.  Dec.  284.  A  solicitor  tor  plalnUf 
a  partition  eult  Is  not  liable  to  be  attached  for  not  paying  to 
of  the  commiBsi oners  bis  fees  Included  In  the  taxed  bill  and  col 
ed  from  the  defendants.  Lamoreux  v.  Morrle.  4  How.  Pr.  (N. 
246. 

"The  law  has  Imposed  npon  attomers  certain  duties  and  Hi 
Itles,  given  them  certain  prlvllegee  and  Imposed  certain  dlea 
ties.  These,  however,  are  said  to  be  for  the  sake  of  the  court 
the  suitors  In  It.  *  *  ■  No  principle  of  law  baa  Imposed  i 
the  attorney  an  absolute  llablUtj'  to  pa?  for  serrlces  renderei 
expenses  Incurred  by  third  persons,  for  the  client.  In  the  prog 
of  the  canse.  In  conducting  the  suit,  bo  far  as  third  persons 
concerned,  the  attorney  Is  simpljr  the  agent  of  hie  client  The 
of  law  Is  well  settled,  that  an  agent  does  not  become  person 
liable,  unless  bis  principal  la  unknown,  or  there  Is  no  reeponi 
principal,  or  tbe  agent  exceeds  his  powers,  or  becomes  liable 
an  undertaking  In  his  own  name.  From  tbe  very  nature  of 
business  done  by  the  clerk  of  the  conrt  In  the  progress  of  a  i 
be  baa  before  him  a  knowledge  of  the  principal  for  whom  the 
tomey  acts,  and  that  the  latter  acts  only  In  his  capacity  of  a 
ney.  The  statute  fixes  the  amount  to  be  pidd  to  the  clerk  lor 
gerrices  required  of  blm.  He  may  refuse  to  perform  any  of  U 
services  until  he  receives  bis  pay,  or  a  personal  promise  by 
attorney  to  pay  him.  If,  however,  tbe  clerk  performs  the  sen 
without  requiring  Immediate  payment,  or  a  personal  undertal 
by  the  attorney  to  pay  him,  the  credit  must  be  understood  t 
given  to  the  client,  and  not  to  the  attorney.  •  •  •  we  do 
Intend  to  say  that  an  attorney  can  In  no  case  be  made  persoi 
liable  to  the  clerk  for  his  fees,  without  proof  of  an  express  pro) 
to  pay  them  In  each  particular  instance.  If  It  should  be  sh 
that  the  clerk  bad  uniformly  refnaed  credit  to  the  client — that 
attorney  had  been  In  the  habit  of  paying  such  bills — that  tbe  c 
had  repeatedly  given  him  credit  on  his  personal  assumption — 
there  had,  Indeed,  been  any  course  of  dealing  between  the  par 
which  would  warrant  tbe  Inference  that  It  was  the  mutual  ui 
stadaing  between  them  that  tbe  credit  should  be  given  to 
attorney,  and  not  to  hie  client,  the  attorney  would  be  held  pei 
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;he  back  of  a  writ,  which  he  delivers  to  an  officer  to  serre, 
i  not  thereby  make  himaelf  liable  to  such  officer  for  his 
L     By  the  indorsement  he  makes  it  known  to  the  officer, 

to  all  other  persona  concerned,  tliat  he  acts  as  agent  or 
imej  of  the  plaintiff,  who  is  principal  and  liable  for  fees. 
<m  the  indorsement  on  the  writ,  the  law  does  not  imply 
romise  on  the  part  of  the  lawyer  that  he  will  pay  the 
ler  his  fees  for  service.""*'  Nor  does  a  custom  of  the  at- 
leys  of  a  county  to  hold  tbemBelTes  responsible  for  sheriff's 
!  in  cases  in  which  they  were  employed,  make  the  attor- 

responsible  therefor  unless  there  is  proof  that  he  ex- 
Bsly  agreed  to  do  so  or  that  they  were  ftccuatomed  to  pay 
k  fees  regardless  of  the  client's  responBibility.'"^ 
Ln  attorney,  however,  is  not  impliedly  liable  for  the  fees 
t  stenographer  in  a  case,  although  the  services  may  have 
a  rendered  at  the  request  of  the  attorney;*"*  nor  of  an  of- 
al  court  reporter  for  services  rendered  in  transcribing  evi- 
ce  to  be  used  by  the  attorneys;*'*  nor  for  the  fees  of  a  ref- 
3,  since  a  referee  is  not  compelled  to  serve  unless  diepoaed 
do  30,  the  reason  of  the  rule  not  applying  to  them;'** 

for  witnesses'  fees,  even  where  the  witnesses  were  sum- 
aed  in  bdialf  of  the  attorney's  client.'^  • 

liable.  Prom  sach  fact^  hie  promise  to  psj  might  be  fairly 
lUed.  We  apprehend  that  It  Is  upon  the  ground  of  the  existence, 
lome  of  the  states,  of  some  general  custom,  practice  or  course 
leallng,  from  which  it  mar  be  Inferred  that  the  credit  1b  given 
the  attorney.  Instead  of  hia  client,  that  the  liability  of  the  at- 
ley  iB  there  underetood  to  exist."  Preston  v.  Preston,  1  Doug, 
ch.)  293. 

»  Wlrea  v.  Brlggs,  6  Vt  101.  26  Am.  Dec,  384.  And  see  How  v. 
man,  4  Me.  82. 

'1  Doughty  V.  Paige,  48  Iowa,  483. 
KBonynge  t.  Field,  44  N.  T.  Super.  Ct.  581,  81  N.  Y.  169;  Sherl- 

T.  Qenet,  12  Hun  (N.  Y.)  660;  Bonynge  v.  Waterbury,  12  Hun 

Y.)  634;  Thornton  v.  Tattle,  20  Abb.  N.  C.  (N.  Y.)  308;  Miller 
•aimer.  26  Ind.  App.  357,  81  Am.  St  Rep.  107. 
>  Hlller  T.  Palmer,  25  Ind.  App.  367,  81  Am.  St.  Rep.  107. 
oJndson  T.  Gray,  11  N.  Y.  408;  Howell  v.  Kinney,  1  How.  Pr. 

Y.)  106;  lAmoreux  t.  Morris,  4  How.  Pr.  (N.  Y.)  346;  Oelb 
ropplng,  83  N.  Y.  46;  Dlnkel  v.  Wehle,  63  How.  Pr.  (N.  Y.)  298. 
iSargeant  v.  Pettlbone,  1  Alkans  (Vt.)  366;  Robins  v.  Bridge, 
leee.  ft  W.  114;  L«e  v.  Everest,  2  Hurl,  ft  N.  285;  Mulligan  v. 
inon.  26  Civ.  Proc.  R.   (N.  Y.)   348. 


zedbyCoOt^lc 


1496  ATTORNEY  AND  CLIBNT.  §  6i 

§  682.    liability  in  tort— In  genenl. 

Although  an  attorney  is  not  liable  to  a  third  person  for 
breach  of  any  duty  owing  to  his  client,  yet  there  are  certai 
duties  due  by  him  to  such  third  person,  for  a  breach  of  whic 
he  would  be  liable.  For  instance,  it  is  his  duty  to  so  perfon 
hia  servicee  for  his  client  as  to  commit  no  wrong  and  injui 
to  another.  If  in  the  course  of  such  services  he  commits 
tort  of  some  kind,  and  thereby  injures  a  third  person,  he 
as  much  liable  for  the  consequential  injury  as  if  done  1 
any  other  person.  His  profession  does  not  shield  him  froi 
his  liability  in  such  a  case,  and  the  fact  that  he  is  an  atto 
ney  at  law  is  no  more  of  a  protection  from  the  consequeno 
of  hia  wrong-doing  than  if  he  were  an  agent  of  any  othi 
sort.  Of  course  there  may  be  circumstances  in  the  case,  i 
we  shall  presently  see,  that  may  lessen  or  relieve  the  atto 
ney's  liability  in  that  case,  as  where  he  acts  in  good  faith  ai 
is  ignorant  of  any  wrong-doing  in  the  matter.  But  in  the  a 
sence  of  any  such  eircumstancea,  it  is  a  general  rule  that  s 
attorney  is  liable  to  a  third  party  for  any  injury  suffered  1 
reason  of  the  attorney's  wrongful  act  or  improper  exercise ' 
authority  where  he  has  been  guilty  of  fraud,  collusion,  or  i 
a  malicious  or  tortious  act."' 

Thus  an  attorney  is  liable  to  a  third  person  in  tort,  wher 
by  his  representations  and  promised  indorsement,  he  indue 
such  person  to  take  an  assignment  of  a  debt  placed  in  h 
hands  for  collection,  by  way  of  payment  of  a  note  against  h 
client,*'^  or  where  he  conspires  with  an  arbitrator  to  obta 
an  unjust  award  against  the  opposite  party,"'*  or  where  I 
conspires  with  his  client  or  advises  and  directs  him  in  tl 
commission  of  an  unlawful  act,**"  If  the  attorney  mat 
defamatory  utterances,  during  the  trial  of  his  client's  caj 

«i2  Barker  v.  Braham,  3  Wils.  36S;  Crook  v.  Wrl^t,  Ryan  *  ; 
278;  Newberry  v.  Lee,  3  Hill  (N.  Y.)  625;  Oreen  t.  Blgie,  B  Q. 
99;  Poole  v.  HouBton  A  T.  C.  R.  Co..  58  Tei.  134. 

"■  In  Buch  a.  case  the  attorney  1b  personally  responsible  to  t 
assignee  for  tbe  collection  of  the  debt.  Hazelrlgg  t.  Brentoi 
Adm'r,  2  Duv.  (Ky.)  52E. 

"1*  Hooeac  Tunnel  Dock  ft  B.  Co.  t.  O'Brien,  137  Uaas.  424, 
Am.  Rep.  323. 

SIS  Qoodenougb  v.  Spencer,  46  How.  Pr.  (N.  T.)  347. 
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)ne  is  responsible  therefor,  and  not  the  client.*'*  The 
fact,  however,  that  an  attomey  has  drawn  up  the  papers 
jransaction,  which  results  in  a  fraud  to  a  third  person, 
not  make  him  liable  therefor,  unless  there  is  further 
showing  him  to  be  a  party  to  the  fraud.*" 

.  Where  attorney  acts  in  good  faith. 
is  necessary,  however,  in  order  to  hold  the  attomey  re- 
ible  for  a  wrong  done  by  him  in  the  course  of  his  em- 
lent,  that  there  should  have  been  an  intention,  express 
iplied,  on  his  part  to  do  the  wrong  complained  of. 
I  not  liable  to  a  third  person  for  injuries  suffered  by 
,tter  by  reason  of  the  attorney's  acts,  where  he  acts  in 
faith  for  his  client,  performing  only  his  professional 
and  is  not  cognizant  of  the  fact  that  the  client  had  begun 
!t  with  a  tortious  intent*'*  He  is  not  liable  where  he 
y  acts  according  to  the  instructions  of  his  client,  aa 
:  he  institutes  and  conducts  a  judicial  proceeding,  or 
res  the  issuance  of  process  at  his  instance.'**  Thus 
I  an  attomey,  acting  under  the  instructions  of  bis  client, 
I  the  seizure  of  certain  property  under  attachment,  he 
.  bound  to  inquire,  or  to  have  any  belief  or  suspicion, 
fard  to  the  ownership  of  the  property,  and  he  will  not 
ble  to  the  owner  of  the  property,  if  it  does  not  belong  to 
:tachment  defendant.*'* 

t  an  attomey  is  liable  to  an  officer  who  takes  an  in- 
ity  bond  executed  by  him  for  several  plaintiffs,  where 
3nd  proves  invalid,  because  of  his  want  of  authority  to 

lonroe  v.  Weston  Lumber  Co.,  50  La.  Ann.  142. 

laraes  v.  Addy.  9  Cb.  App.  244,  43  Law  J.  Cb.  613. 

Itockley  v.  Homldge,  8  Car.  A  P.  16,  34  E.  C.  L.  5S0;  Camp- 
Brown,  2  Woods,  349,  Fed.  Cfts.  No.  2,355;  Burnap  v.  Mareb,  . 
536;   Lyon  v.  Tevla,  S  Iowa,  79;  Pech  t.  Chouteau,  91  Mo. 

)  Am.  Rep.  236;  Scbalk  v.  KloKsley.  42  N.  J.  Law,  32;  Lynch 

a.,  16  Serg.  A  R.  (Pa.)  368,  16  Am.  Dec.  682;  Wlgg  v.  Simon- 

I  Rich.  Law   (3,  C.)    583. 

'ord  V.  Williame,  13  N.  T.  584,  67  Am.  Dec.  83;   Dawson  v. 

1,  70  Iowa,  12T;    Farmer  v.  Crosby,  43  Minn.  459;   Hunt  v. 

ip,  28  Qa.  297;  Campbell  v.  Brown,  2  Woods,  349,  Fed.  Cas.  No. 

Mtwson  V.  Bufora,  70  Iowa,  127. 
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execute  it  for  the  plaintiffs.*"'  Thou^  he  ia  not  liabl 
the  bondBmen  where  he  writes  out  a  replevy  instead  i 
forthcoming  bond,  which  had  been  agreed  between  the  shi 
and  sureties  should  be  written  in  order  to  relt:ase  cer 
property ;  a  replevy  bond  being  the  only  one  which  the  sb 
could  legally  receive,  and  there  being  no  proof  of  fraui 
collusion  on  the  part  of  the  attorney.*'* 

Where  he  does  not  act  in  good  faith.    -But  if  the  a 

ney  knows  that  bis  client  ia  actuated  by  malice,  and  he 
mits  himself  to  be  made  the  instrnment  of  committing  i 
wrong  against  a  party,  he  is  morally  and  legally  just  as  u 
liable  as  if  he  were  prompted  by  his  own  malice  against 
injured  party.  "If  he  will  knowingly  sell  himself  to  i 
out  the  malicious  purposes  of  another,  he  is  partaker  of 
malice  as  much  as  if  it  originated  in  his  own  bosom. 
He  is  liable  where,  without  authority  from  his  client,  h 
stitutes  proceedings  against  a  third  party^  for  some  impr 
or  malicious  motive  of  his  own,  or  where  he  colludes  wit! 
client  to  do  an  illegal  act,  or  where  he  in  any  manner 
an  injury  to  another  for  his  own  personal  malice."*  W 
an  attorney,  having  in  his  possession  moneys  of  hia  cl 
after  notice  of  his  client's  assignment  thereof  to  a  third 
son,  pays  them  to  his  client,  he  is  liable  to  the  assignee.' 

§  684.    Liability  of  attorney  for  trespau. 

It  is  a  well  settled  rule,  in  the  case  of  trespass,  tha 
parties  who  in  any  way  participate  therein,  are  liable  U 
party  injured  for  the  loss  he  sustains.  Thus  where  a 
tomey  gives  to  an  officer  a  writ,  he  either  expressly  oi 
pliedly  commands  the  officer  to  take  the  usual  steps  in  sei 
it;  and  if  the  writ  is  void  or  shows  its  irregularity  o 
face  the  officer  is  a  trespasser,  and  the  attorney  is  liable 

•21  Jones  T.  Wolcott,  2  Allen  (Maae.)  261. 

<3a  Brand  v.  Craig,  S4  Ga.  12. 

eat  Bumap  v.  Marsh,  13  111.  G3G. 

»<  Farmer  v.  Crosby,  43  Minn.  4EII;  Bicknell  t.  Dorlon,  16 
(Mass.)  478;  Anon,,  1  Hod.  209;  Scbalk  v.  Klngsler.  42  N.  J. 
82;  Wlgg  V.  Slmonton,  12  Rlcb.  Law  (5.  C.)  G88. 

eitQayle  v.  Benson,  3  Ala.  234. 


Digitized  byGoOgIc 


M\ 


DUTY  TO  THIRD  PERSONS. 


1499 


becaiiBe  he  participates  in  the  treapasB.'^  So  where 
plaintiff  in  an  attachment  auit,  and  his  attorney,  directed 
service  of  the  writ,  and  after  service  thereof  refuaed  to 
nt  to  the  release  of  the  property  attached  when  required 
y  the  owner,  an  action  of  trespaBS  will  lie  against  them 
avor  of  the  owner  of  the  prc^rty  levied  upon,  who  was 
the  defendant  in  such  attachment  snit,  even  thoo^  tbey 
a  not  present  when  such  attachment  was  served,  and  did 
in  person  interfere  with  the  property."^  So  where  an 
mey  illegally  issues  execution  against  property,  -whea  he 
ws  or  has  reason  to  know  that  it  is  illegal,  he  is  liahle  for 
consequent  damages.^'^ 

>ut,  as  has  been  seen  heretofore,  in  order  for  the  at- 
ey  to  be  liable  he  must  share  in   the  tortious  intent. 

is  not  liable,  himself,  as  a  trespasser  if  he  does  not 
'e  in  such  intent,  as  where  he  merely  communicates  to 

sheriff  or  other  officer  the  instructions  given  by  the 
it;  or  if  the  client  himself  delivered  tJie  writ  to  the 
er,  and  gave  directions  for  its  service.***  An  attorney 
ot  liable  jointly  with  hia  client,  or  separately,  where  he 

in  the  strict  line  of  his  duty,  and  goes  no  further.*"* 

general,  all  who  aid  or  abet  the  commission  of  a  tres- 
I  are  liable  jointly  or  severally  at  the  election  of  the  party 
tied  to  the  action.     But  where  one  acts  only  in  execu- 

of  the  duties  of  his  calling  or  profession,  and  does  not 

iBnmap  v.  Manh,  18  111.  BSe;  Cook  v.  Hopper,  S3  Mich.  611. 
see  Boss  v.  Orlffln,  53  MUb.  5;  Green  t.  Blgle,  6  Q.  B.  99,  4S 
I.  L.  99,  Dav.  ft  M.  199;  Pecklnbangh  v.  Qulllin,  12  Neb.  E86. 

not  where  the  writ  or  warrant  Ib  BUfflclenUy  regular  on  ita 

to  protect  the  offlcer  executing  tt  Wheaton  v.  Wblttemore, 
Uch.  348. 

Cook  T.  Hopper,  2S  Mich.  611. 

iRowles  V.  Senior,  8  Q.  B.  677;  CodrlagtoD  v.  Lloyd,  8  Adol.  A 
49;  CroEer  t.  Filling,  6  Dowl.  ft  R.  129,  4  Barn,  ft  C.  26;  Bates 
illlng.  9  Dowl.  ft  R.  44,  6  Barn,  ft  C.  38. 

'Ford  T.  Wllllama.  13  N.  T.  B77,  67  Am.  Dec.  83;  Huat  t.  Prtnt- 
28  Ga.  297;  Dawson  t.  Bnford,  70  Iowa,  127;  Rice  v.  Melendj, 
awa,  396;  Cook  v.  Hopper,  23  Mich.  Ell;  Fanner  v.  Crosby,  43 
3.  469;  Schalk  y.  Klngeley,  42  N.  J.  Law,  33;  Baker  v.  Secor, 

T.  Supp.  803;  Wlgg  v.  Slmonton,  12  Rich.  l«w  (S.  C.)  683. 
'  Sedley  v.  Sutherland.  8  Bsp.  202. 
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go  beyond  it,  and  does  not  actually  participate  in  the  ti 
pass,  he  ia  not  liable  though  what  he  does  may  aid  anot 
party  in  its  commisBion."'**  Where  an  attorney  deliver 
writ  to  the  BheriS,  and  does  not  exceed  his  authority  in  t 
way,  he  does  not  participate  in  the  trespass  if  the  writ 
legal  and  ie  not  liable  if  the  officer  exceeds  the  comman 
impliedly  given  by  the  writ,  as  if  be  levies  upon  the  goods 
ft  wrong  person,  or  seizes  property  not  liable  to  execution 
makes  an  excessive  levy,'*'  unless  he  directs  or  assents  to 
acts  which  constitute  the  trespass,  or  in  some  way  part 
pates  therein.**' 

And  if  the  attorney  was  in  the  employ  of  another,  : 
whom  he  and  the  officer  were  acting,  the  employer  or  pr 
cipal  is  also  liable ;  he  being  a  participant  in  the  trespasa. 
His  liability  is  based  on  the  ground  Uiat  he  is  liable  for 
acts  of  the  attorney  committed  by  him  within  the  scope 
his  authority;  and  although  he  may  not  have  expressly 
rected  the  attorney  to  sue  out  the  writ,  yet  he  impliedly  gi 
him  the  authority  to  do  so,  and  consequently  is  as  much  ] 
ble  for  the  trespass  as  any  other  participant.  And  so  wh 
the  plaintiff's  property  was  taken  and  sold  under  an  exe 
tion  wrongfully  issued  at  the  instance  of  the  defendant's 
tomey  i.  e.  after  an  appeal  had  been  perfected,  the  defend: 
was  held  liable  in  trespass.**"  But  the  fact  that  the  att 
ney  directed  or  advised  the  wrongful  acta  committed  by 
officer,  does  not  make  the  client  liable  for  the  tortious  ai 
in  the  absence  of  proof  that  he  authorized  or  otherwise  p 

•»  Ford  T.  'WllllamB,  13  N.  Y.  584,  67  Am.  Dec.  83;  Id.,  24  N.  Y.  : 

SM  pord  v.  WlUiamB.  13  N.  Y.  677,  67  Am.  Dec.  83;  Cook  v.  Hop 
23  Mich.  611;  Seaton  v.  Cordray,  Wright  (Ohio)  102;  Averlll 
Wmiams,  4  Denlo  (N.  Y.)  296,  47  Am.  Dec.  262;  Id..  1  Denlo  (N. 
601;  Adams  v.  Freeman,  9  Johns.  (N.  Y.)  118;  Hardy  v.  Keeler 
111.  16S. 

BM  Hardy  v.  Keeler,  66  111.  163;  Cook  v.  Hopper,  23  Mich.  I 
Fecklnbaugh  v.  Quillln,  12  Neb.  686;  Schalk  v.  Klngsley,  42  N 
Lav,  33;  Arnold  v.  Fhllllpa,  63  111.  App.  213, 

M*FoBter  T.  Wiley.  27  Mich.  244,  15  Am.  Rep,  186;  Newbem 
Lee,  3  Hill  (N.  Y.)  626;  Barker  v.  Brsham,  3  Wfls.  368;  Batei 
PllliDK,  6  Barn,  ft  C.  38;  Crook  t,  Wright,  Ryan  A  H.  278,  21  E.  C 
751;  Foster  t.  Pitta,  63  Ark.  387. 

MS  Foster  T.  Wiley,  27  Mich.  244,  16  Am.  Rep.  186. 
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>ated  in  such  acts.'"  Thus,  in  the  absence  of  proof  of 
ial  authority  to  an  attorney,  his  acts  in  directing  the 
upon  or  taking  of  goods  upon  process  are  in  excess  of  his 
iral  powers  as  an  attorney  and  do  not  affect  or  subject  bis 
it  to  liability."^ 

5.  Liability  for  false  imprisonment, 
n  attorney  is  liable  for  false  imprisonment  where  he  pro- 
s  the  arrest  and  imprisonment  of  a  person  under  an  ille- 
process,  or  without  cause. '^^  Thua  where  an  attorney 
aed  a  single  justice  to  send  to  jail  one  who  was  brought 
re  him  on  a  charge  of  felony,  whereas  such  power  was 
;d  by  the  statute  only  in  two  justices  acting  together,  it 
held  that  the  attorney  was  liable  in  damages  to  the  ag- 
red  party.*'*     So  an  attorney  is  liable  to  one  who  has 

arrested  on  a  ca.  sa,,  issued  by  the  attorney  on  a  judg- 
t  which  haa  been  discharged  under  the  provisions  of  an 
Ivent  act  ;**"  or  where  he  sues  out  and  directs  the  execu- 

of  proceaa  upon  which  a  party  ia  arrested,  for  a  mali- 

3  and  illegal  purpose,'*' 

16.    liability  for  malicious  proKcation. 

ikewi^  an  attorney  may  render  himself  liable  to  a  third 

y  by  participating  in   a  malicious  prosecution  of  such 

Welsh  V.  Cochran,  63  N.  T.  181,  20  Am.  Rep.  519;  Averlll  y. 
lams,  4  Denio  (N.  T.)  296.  47  Am.  D«c.  262;  Preeman  v.  Kosher, 
.  B.  780;  Klrkeey  T.  Jones,  7  Ala.  622;  Pollock  t.  Oantt,  69  Ala. 

Averlll  T.  Williams,  4  Denlo  (N.  Y.)  295,  47  Am.  Dec.  262. 
Burnap  t.  Marsh,  13  111.  635;  Codrlngton  v,  Lloyd,  S  Adol.  ft  E. 
35  E.  C.  L.  E7G;  Barker  v.  Braham,  3  Wlls.  36S;  Sleight  v. 
enworth,  5  Duer  (N.  Y.)  122;  Moore  t.  Cohen,  128  N.  C.  34B. 
re  a  defendaat,  on  being  taken  In  execution  on  a  ca.  sa.,  tendered 
amount  of  the  debt  and  coste  to  the  plalntiS'a  attorney,  and 
ested  blm  to  sign  hla  discharge,  which  the  latter  refused  to  do 
.  he  should  be  paid  an  Independent  collateral  demand  for  the 
:,  the  plaintiff  and  his  attorney  were  held  liable  for  such  refusal 
the  conseauent  imprisonment.    Crozer  v.  PllUng,  6  Dowl.  ft  R. 

4  Bam.  ft  C.  26. 

RevlU  V.  Pettit,  3  Mete.  (Ky.)  314. 

Deyo  T.  Van  Valkenburgh,  6  Hill  (N,  Y.)  242. 

Warfleld  t.  Campbell,  35  Ala.  349;  Green  v.  Elgte,  5  Q.  B.  99. 
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port^.  Id  case  of  a  malicious  prosecution,  it  must  not  a 
appear  that  the  attorney  knew  that  the  prosecution  was 
licious,  in  order  to  render  him  liable  therefor,  but  it  n 
also  appear  that  he  knew  it  was  without  cause.**^  In 
action  against  an  attomej  for  a  malicious  arrest,  the  j 
must  be  satisfied  of  the  absence  of  any  just  demand  on 
part  of  his  client,  and  also  that  the  attorney  knew  that  tl 
was  not  any  such  demand;  and  applying  the  law  for  si 
purpose  of  his  own,  or  for  some  other  ill  purpose  which 
law  calls  malicious,  committed  the  injury  complained  oi 
the  plaintiff.  In  such  a  case  it  is  not  necessary  to  pi 
malice  in  the  ordinary  sense  of  the  word ;  any  imprope] 
sinister  motive  will  be  sufficient.'*'  Thus,  where  an  at 
ney  willfully  and  maliciously  institutes  and  carries  o 
malicious  prosecution  against  a  third  person,  in  ordei 
work  some  personal  malice  or  vengeance  against  the  pa 
be  is  liable  to  the  party  for  any  injury  aiiatained  then 
although  the  attorney  was  ostensibly  acting  for  his  client 
It  is  essential,  however,  that  the  attorney  should  1: 
shared  in  his  client's  malicious  intent,  or  that  he  should  1 
had  such  an  intent  of  his  own,  express  or  implied.  Wl 
he  institutes  the  prosecution  upon  the  statements  of  his  cl 
and  without  any  knowledge  of  his  own  that  it  is  witl 
cause,  he  will  not  be  liable, '*■  "The  attorney  baS  a  rigl 
advise  and  act  upon  such  information  as  he  gets  from 
client.  Nothing  short  of  complete  knowledge  on  the  par 
the  attorney  that  the  action  is  groundless  and  that  the  cl 
is  acting  solely  through  illegal  or  malicious  motives  sh{ 
make  bim  liable  in  these  actions.  As  said  by  Mr.  Jue 
Bradley,'*'  'If  attorneys  cannot  act  and  advise  freely 
without  constant  fear  of  being  harassed  by  suits  and  act 

■"Peck  T.  Chouteau,  91  Mo.  140,  GO  Am.  Rep.  S36;  Buma 
Marsh,  13  III.  535;  Hunt  v.  Printup,  38  Ga.  297. 

•"  Stockley  v.  Hornidge,  8  Car.  A  P.  11. 

«"  Stockier  V.  Homldge,  8  Car.  t  P.  16;  Bumap  v.  Harsb,  1! 
636;  Wood  v.  Weir,  6  B.  Mon.  (Ky.)  644;  Warfleld  T.  Campbe] 
Ala.  349. 

Ml  Peck  V.  Chouteau,  91  Mo.  151.  60  Am.  Rep.  336;  StocWe 
Homldge,  8  Car.  ft  P.  11;  Blcknell  t.  Dorlon,  16  Pick.  (Mass.) 

•«•  Campbell  v.  Brown,  3  Wooda,  350.  Fed.  Caa.  No.  2,366. 
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7,  parties  eotild  not  obtain  their  l^al  rights.'  "**^  If 
omej  employed  to  bring  a  suit  against  a  certain  party, 
stake  brings  it  against  another  party  of  the  same  name 
btains  judgment  and  execution  against  him,  or,  having 
be  right  defendant,  issues  execution  by  mistake  against 
ty  having  the  same  name  as  the  defendant,  be  is  not 
in  trespass,  the  wrong  being  purely  an  unintentioDal 
and  not  malicious.**^  So  an  action  for  malicious  pros- 
n  will  not  lie  against  one  attorney  for  suing  another  in 
ferior  court,  or  for  suing  on  the  retainer  of  a  client,  al- 
h  be  knew  there  was  no  cause  of  action.**" 

.    liability  for  money  improperly  collected. 

is  a  general  rule  of  agency  that  the  principal  alone  is 

for  money  paid  to  his  agent,  which  the  payor  has  a 
to  recall  but  does  not  until  after  it  has  heea  paid  by  die 

to  his  principal,  and  this  rule  is  applicable  to  attor- 
**  If,  however,  the  attorney  receives  the  money  out- 
f  bis  agency  and  throngh  his  own  wrong,  he  himself  is 

for  the  amount  so  received,  even  though  he  may  have 
it  over  to  bis  client."'^     Thus  a  plaintiff's  attorney  is 

to  the  defendant,  not  to  bis  client,  for  an  excess  in  the 
ant  of  an  execution  made  to  him.*'*  So  where  an  at- 
7  receives  payment  of  costs  not  due  on  the  case,  be  is 
I  to  refund  the  costs  ao  collected  by  him,  although  some 
lad  elapsed  since  the  payment  of  them  to  him,  and  al- 
h  the  payment  was  voluntarily  made.'"'  The  rule  that 
r  paid  under  a  mistake  of  law  could  not  be  recovered 
is  inapplicable  as  between  an  attorney  and  his  client, 
between  an  attorney  and  the  opposite  party,  where  the 
Y  is  paid  for  professional  services  under  a  regulation 
;tute.*" 

'ecb  T.  Chouteau,  91  Mo.  IGl,  GO  Am.  Rep.  236. 

laviee  t.  Jenkins,  11  Meee.  &  W.  746. 

Jioa..  1  Mod.  209. 

PllmerdlngB  v.  Fowler,  G6  N.  Y.  Ml. 

letcalt  T.  Denson,  i  Baxt   (Tenn.)   665;  FoTler  v.  Shearer, 

I.  23. 

Iron  V.  Hlcka.  26  Tex.  383. 

loulton  V.  Bennett.  18  Wend.  (N.  T.)  687. 

lODlton  T.  Bennett,  18  Wend.  (N.  T.)  687. 
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§  688.    Liability  for  nuaoondaot  oi  n^ligenoe. 

Where  an  attorney  in  a  suit  has  been  guilty  of  yiols 
rules  of  decency  and  decorum,  the  court  may  punish  Mi 
taxing  him  with  the  costs  of  the  suit,  and  generally  wi 
BO,  where  hia  conduct  has  not  been  such  as  to  merit  dii 
ment  or  imprisonment  for  contempt.'^'  Thus  where  ai 
tomey  puts  in  the  pleadinga  impertinent  or  scandalous 
ter  he  may  be  made  liable  to  the  opposite  party  for  cost 
curred  by  the  latter  in  throwing  out  such  matter.*"*  " 
the  settled  law  of  the  court,  that  the  solicitor  who  dra 
scandalous  or  impertinent  pleading  or  proceeding,  and 
counsel  who  sanctions  it  with  hia  name,  are  both'  persoi 
liable  to  the  adverse  party  for  the  costs  of  expunginj 
scandalous  or  impertinent  matter.  And,  as  a  general 
also,  such  costs  shonld  be  charged  upon  them  instead  of 
client,  in  the  first  instance,  although  the  client  is  also  1 
therefor."*"'  And  it  is  no  excuse  that  the  attorney  si 
the  impertinent  pleading  as  a  friend,  without  reward, 
without  reading  the  pleading.  He  is  still  liable  for 
costs.""*  If  the  attorney  is  ignorant  or  careless,  by  k 
of  which  errors  are  committed  by  him,  he  may  be  held 
sonally  liable  for  all  costs  which  result  therefrom.'"*  'R 
a  wrongful  order  is  made  by  the  court,  upon  a  statement 
untruth  of  which  the  attorney  ought  by  reasonable  dilij 
to  have  known,  he  is  liable  to  indemnify  all  who  suffer 
the  making  of  such  order,  even  though  he  makes  or  adopt 
statement   in  good   faith.**"     These  rules   apply   the 

asE  Brown  y.  Brown,  4  Ind.  627,  68  Am.  Dec.  641;  Loveland  v.  ^ 
4  Ind.  184. 

«•  Powell  V.  Kane.  5  Paige  (N.  T.)  265,  2  Edw.  Ch.  (N.  T.) 
McVey  v.  Cantrell,  8  Hun  (N.  Y.)  522, 

«si  Powell  T.  Kane,  5  Paige  (N.  Y.)  266. 

«B>Cuebman  v.  Brown,  6  Paige  (N.  Y.)  639. 

"»Kane  v.  Van  Vranken,  5  Paige  (N,  Y.)  62;  Ex  parte  Ro 
63  N.  C.  309;  Respaas  v.  Morton,  Hard.  (Ky.)  234;  Jordan  v.  Na 
Shoe  &  Leather  Bank,  46  N.  Y.  Super.  Ct.  423;  Anon.,  11  III. 
American  Ina.  Co.  v.  Oaklejr,  9  Paige  (N.  Y.)  496,  38  Am.  Dec, 
Baaer  v.  BeU,  99  N.  Y.  672;  Sharp  t.  Fields,  5  Lea  (Tenn.)  32 

•w  In  re  Spencer,  39  Law  J.  Cb.  841, 
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■e  tbe  attorney  ia  himself  the  party  litigant,  as  where  he 
ting  for  another.'" 

VII.  Cueht's  Lubiutt  to  Attobhit. 
9.    For  reimbiinement  and  indemnity. 

1  a  former  chapter  that  a  principal  is 
r  any  advances  made  or  expenses  in- 
ictiBg  within  the  course  of  his  employ- 
's benefit.     This  principle  likewise  ap- 
f  attorney  and  client ;  and  the  client  is 
lis  attorney  for  any  costs  or  expenses 
in  good  faith,  incurred  while  acting 
3  authority  for  the  client's  benefit,  and 
lontrary  to  special  instructions  given  to  him  by  his  client, 
caused  by  the   attorney's  negligence  or  misconduct.**' 
J,  where  an  attorney  at  law,  who  is  employed  to  collect  a 
,  in  good  faith  and  with  prudence  and  discretion    in- 
aifies  an  officer  in  making  a  levy,  by  virtue  of  his  im- 
I  authority  so  to  do,  and  suffers  damage  thereby,  he  is 
led  to  be  reimbursed  by  his  client.***     But  if  the  attor- 
acts  without  authority  from  his  client  he  cannot  claim 
unification,  although  he  has  acted  on  a  supposed  anthor- 

0.  For  compeuaation — In  {general. 

lien  an  attorney  enters  into  the  employment  of  a  client, 
lay  make  an  express  agreement  with  such  client  concern- 
sis  compensation,  as  that  he  will  charge  for  his  services 
in  case  he  is  successful  in  the  cause,  or  that  he  will  per- 
1  his  services  gratuitously,  or  that  his  compensation  will 
nd  upon  some  contingency ;  or  he  may  enter  into  any 
p  lawful  and  bona  fide  agreement  in  regard  to  his  eom- 

Id  re  Ke1l7,  62  N.  Y.  198. 

Clark  y.  Randall.  9  WlB.  135,  76  Am.  Dec.  252;  Campion  v.  King, 

r.  35;   Scevers  v.  Hamilton,  G  Iowa,  199;   Haseltlne  v.  Msluin 

1.  App.)  G5  Pftc.  467;  Sibley  v.  Rice.  58  Neb.  786;  Kult  v.  Nelson, 
iBC.  (N.  Y.)  238;  Badger  v,  Celler,  41  App.  Dlv,  (N.  Y.)  B99. 
Clark  T.  Eandall,  9  Wla.  135,  76  Am.  Dec.  2B2. 

Gray  t.  Emmons,  7  Mich.  533. 
0.  *  S.— 96. 
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pensation,  and  where  such  is  made  the  client's  liability 
compensation  will  be  regulated  thereby.  But  in  the  abf 
of  such  an  agreement,  or  other  circumstances  to  the  conti 
there  is  always  a  presumption,  where  an  attorney  en| 
to  perform  services  for  another,  that  he  did  not  intend  to 
form  such  services  gratuitously,  and  that  there  is  an  im] 
agreement  by  the  client  to  pay  a  fair  compensation  for 
services,  which  agreement  may  be  enforced  by  the  a 
Qgj.eeB  jijjj  jf  jj,g  client  denies  this  presumption  or  im] 
agreement  the  burden  of  proof  is  on  him  to  show  o 
wise.**'  But  where  the  attorney  has  a  personal  intere: 
the  result,  or  if  hia  services  are  rendered  in  such  a  wa 
to  authorize  the  inference  that  he  did  not  intend  to  ch 
for  them,  it  is  held  that  his  services  will,  in  the  absen( 
an  agreement  otherwise,  be  presumed  to  be  rendered  gr 
tously."^  The  mere  fact  that  services  are  rendered  does 
raise  a  liability  on  the  part  of  the  person  for  whom  thej 
rendered  to  pay  for  them,  even  though  done  at  his  reqnei 
the  circumstances  are  such  as  to  rebut  the  inference  that 
pensation  is  to  be  made.**^ 

An  attorney  at  law  has  a  right  to  be  paid  for  profeasi 
services  rendered  another  attorney;  and  where  there  i 
express  contract,  the  law  will  imply  one.  The  fact  tha 
torneys  sometimee  from  courtesy  render  services  gratuitc 
to  their  brother  attorneys  does  not  affect  this  legal  righ 

salt  McBratney  v.  Chandler,  22  Kan.  692,  31  Am.  Rep.  213;  H. 
V.  OakcB.  1  Gush.  (Mass.)  296;  Moran  v.  L'Etourneau,  118  MJch. 
Webb  T.  Browning,  14  Mo.  354;  Taussig  v.  St  Louis  A  K.  R.  Co 
Mo.  28,  89  Am.  8t.  Rep.  674;  Smith  v.  Davis.  45  N.  H.  668;  Croa 
Kropf,  33  App.  Dlv.  (N.  Y.)  446;  Gillette  v.  Murphr.  7  Okl 
Vllflfl  V.  Downer.  21  Vt.  419. 

*««  Brady  y.  City  of  New  York,  1  Sandf.   (N.  Y.)  569. 

OUT  Peterboro  v,  Bumham.  12  U.  C.  (C.  P.)  103;  Vanduzer  v 
MIUbd.  37  Oa.  299;  Lilly  v.  Pryse,  21  Ky.  L.  R.  1223,  S4  3.  W. 
Humphreys  v.  Jacoby,  41  Minn.  226;  Martin  v.  Campbell.  11 
Eq.    (S.  C.)   206. 

BSBClcotte  V.  Catholic,  Apostolic  ft  R.  Church,  60  Mich.  G52; 
Held  v.  Chenoweth  (lad.  App.)  66  N.  E.  51. 

«e>  "While  there  does  exist  in  certain  localities  at  least  a  'com 
among  gentlemen  of  the  bar  not  to  charge  each  other,  but 
requested  by  a  brother  lawyer  to  render  him  services  In  Ui« 
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nayor  of  a  city,  who  is  a  lawyer  by  profession,  may  re- 
fer legal  services  rendered  to  the  city  without  collusion 
lud.*^" 

Beqaiaites  of  attomey'i  r^ht  to  oompensation. 
Employment. — In  order  that  an  attorney  may  recover 
ensation  from  his  client  for  professional  services,  it  is 
sary  that  he  should  show  a  contract  of  employment,  ex- 
or  implied,  between  him  and  his  client'^*  And  the 
is  the  same  although  the  real  beneficiary  in  the  case  is 
le  nominal  party  at  whose  request  the  services  were  ren- 

ir  profession  without  tee  or  reward,  yet  where  such  'courtesy' 

It  does  not  toucb  the  legal  rights  of  the  parties.  The  very 
tiat  it  Ib  r^alled  a  courtesy  Indicates  that  making  do  charge  Is 
.lonal,  and  that  the  general  rule  is  to  charge.    Besides,  even 

each  courtesy  Is  generally  practiced,  we  have  no  doubt  that 
are  certain    well-Krounded  exceptions   to   the    rule,  and   cer- 

the  moment  the  parties,  from  any  cause  whatever,  stand  upon 
rights,  there  can  be  no  such  thing  as  courtesy  In  the  case." 
on  V.  Stokes,  24  S.  C.  4S3. 

;ity  of  Niles  v.  MuEzy,  33  Mich.  El,  20  Am.  Rep.  670. 
lames  v.  Decatur  Land  Imp.  ft  P.  Co..  98  Ala,  471;  Graves  v. 
rood,  30  Conn.  276;  Evans  t,  Mohr,  153  III.  561;  Price  v.  Hay, 
1.  543;  Hersleb  v.  Moss,  2g  Ind,  354;  Cleveland,  C„  C.  ft  St. 
Co.  V,  Shram,  24  Ind,  App,  96;  Blakey  v.  New  York  L.  Ins.  Co., 
I.  App.  42S;  Turner  v.  Myers,  23  Iowa,  3S1;  Walles  v.  Brown's 
iston,  27  Ia.  Ann.  411;  Rosellus  v.  Delachalse,  G  La.  Ann,  4S1. 
1.  Dec.  597;  Wright  v.  Falrbrother,  81  Me.  38;  Prenttss  v.  Kelley 
.  436;  Neighbors  v,  Maulsby,  41  Ud.  478;  Perry  v.  Lord,  111 
604;  Praser  v.  Haggerty,  86  Mich.  521;  White  v.  Each,  78  Minn. 
Stewart  v.  Emerson,  70  Mo,  App.  482;  Mitchell  v.  Bromberger. 
.  604;  Bnrghart  v.  Gardner,  3  Barb.  (N.  Y.)  64;  Hotchklas  v. 
ly,  9  Johns.  (N.  Y.)  112;  Richards  v,  Waahbum,  14  App,  Div. 
.)  237;  Whltesell  v.  New  Jersey  ft  H,  R.  R,  ft  F.  Co,.  68  App. 
N.  Y.)  82;  Cincinnati,  S,  ft  C.  R,  Co,  v.  Lee,  37  Ohio  St.  479; 

V.  Woods,  76  Pa.  408;  Playford  v.  Hutchinson,  135  Pa  426: 
ons  V.  Stewart,  13  S.  C.  445;  Ez  parte  Fort,  36  3.  C.  25;  John- 

Williams,  96  Tenn.  339;  Tlndol  v.  Beasley  (Tex.  Civ.  App.) 
W.  1B5;  Smith  v.  Dougherty,  37  Vt.  530;  Hooker  v.  Village  of 
Ion,  75  Wis,  8.  If  the  attorney  is  employed  by  an  adminia- 
,  in  order  that  he  may  retain  his  commission  out  of  moneys 
)  estate  collected,  he  must  show  that  the  probate  court  sanc- 

or  authorised  such  employment.    Turner  v.  Tapscott,  80  Ark. 
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dered."^'  Where  an  attorney  appears  on  record  for  i 
80D,  it  is  prima  facie  evidence  that  such  person  is  lial 
the  attorney  for  bis  fees,  but  it  may  be  ehown  that  sai 
tomey  was  in  fact  in  the  employment  of  some  othei 
8on.'^' 

It  is  not  necessary  that  such  employment  should  be  1 
express  contract  or  that  there  should  have  been  any  re 
by  the  client  for  the  attorney  to  act,  but  it  may  be  in 
from  circmustances,  as  from  the  acts  or  conduct  o 
client.*^*  Thus  where  the  original  employment  is  not  pi 
employment  may  be  shown  by  establishing  acts  of  recogi 
of  the  attorney  by  the  client,  during  the  progress  o 
cause  ;"^  or  by  his  knowingly  accepting  the  benefits  of 
services.*^'  But  the  mere  fact  that  the  attorney's  se 
have  been  beneficial  to  a  person  will  not  be  sufficient  to 
such  person  liable  therefor,  if  there  has  been  no  employ 
express   or    implied.*^''     Thus,   where   an   attorney  ii 

111  Bell  T.  Smltb,  28  III.  App.  181:  Simon  v.  Sheridan.  21 
(N.  Y.)  489. 

«7B  Roaellus  y.  DelachaUe,  5  La.  Ann.  481. 

<T4HoDd  T.  Ware,  34  Qa.  328;  Cooper  v.  Hamilton,  52  11 
Town  of  New  Athena  v.  Thomas,  82  111.  25S;  Uilea  v.  De 
8  Ind.  App.  176;  Turner  t.  Hyera,  23  Iowa,  391;  Hudspeth  t.  ' 
78  Iowa.  11;  HtUburgh,  C.  ft  St.  L,  R.  Co.  v.  Woolley,  12  Buah 
4G1;  Neighbors  v.  State,  41  Md.  478;  Boyd  t.  Chicago  ft  A.  : 
84  Mo.  616;  Bretinan-LoTe  Co.  t.  Mcintosh,  62  Neb.  622;  Goo 
Bedel.  20  N.  H.  206;  Burghart  v.  Oardner,  3  Barb.  (N.  Y 
WrlBht  V.  Smith,  13  Barb.  (N.  Y.>  414;  Parahley  v.  Third 
Church,  147  N.  Y.  683;  Ames  v.  Potter,  7  R.  I.  266;  Hill  t.  Chi 
10  Yerg.  (Tenn.)  G14;  Callender  t.  Tnrpln  (Tenn.  Cb.  App.) 
W.  1057;  International  ft  G.  N.  R.  Co.  v.  Clark.  81  Tex.  48;  E 
WiggiDH,  30  Tex.  66;  Isham  T.  Parker,  3  Wash.  8L  756;  Fel 
Halght,  33  Wis.  269. 

STD  Hotchklas  V.  Le  Roy,  9  Johns.  (N.  Y.)  142.  But  the  tw 
he  Is  recognized  aa  counsel  (or  bla  client  by  the  attorney  t 
opposite  party  does  not  establlab  the  relation  or  bla  right  t 
penaatlon.    Hotchklsa  t.  Le  Roy,  supra. 

<'<  Savings  Bank  of  Cincinnati  v.  Benton,  2  Mete.  (Ky.)  240 

•TT  Mllligan  v.  Ala.  Psrtillzer  Co.,  89  Ala.  322;  Seeley  v.  No 
Conn.  92;  Chicago,  St  C.  ft  M.  R.  Co.  T.  Lamed,  26  111.  21S;  I 
V.  Moaa,  28  Ind.  364;  Muscott  v.  Stubbs,  24  Kan.  620;  Wa 
Brown,  27  La.  Ann.  411;  Cooley  v.  Ceclle,  8  I^.  Ann.  61;  Oral 
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bj  one  party,  other  parties  do  not  become  liable  to 
r  fees,  hy  reason  of  the  fact  that  they  are  also  equally 
ted  in  the  cause  and  stand  by,  without  objection,  and 
the  benefit  of  his  serrices  which  extends  to  all  parties 
ted.*'*  Nor  is  a  promise  to  pay  for  services  raised  by 
rty  tacitly  accepting  them,  where  he  had  distinctly  re- 
;o  pay  for  such  services  before  they  were  rendered  by 
imey.*^'    So,  where  the  maker  of  a  note  employs  an  at- 

to  def^id  himself  and  two  sureties  thereoQ,  sncb  em- 
■nt,  in  the  absence  of  proof  of  their  consent  or  ratifi- 

does  not  make  the  sureties  liable  for  the  attorney's 

re  seems,  however,  to  be  some  exceptions  to  the  above 
rhere  the  persons  for  whom  the  attorney  acts  are  not 
•is;  "as  where  the  parties  for  whom  the  services  are 
ed  are  infants,  lunatics,  or  from  any  other  cause  are 
sable  of  contracting,  or  where  the  parties  are  numei^ 
id  have  an  interest  in  common,  for  the  benefit  of  which 
lional  services  are  rendered  at  the  instance  of  one  or 
)f  the  parties  interested."**'  In  some  jurisdictions, 
!r,  it  is  held  that  an  attorney  mnst  look  to  his  employer 
'or  his  compensation,  and  that  when  a  trustee,  legatee, 
rdian  employs  an  attorney  in  the  execution  of  his  trust, 
ttomey  must  look  to  the  person  employing  him  indi- 
iy  for  his  payment,  and  can  have  no  claim  on  the  trust 

;  44  HIcb.  383;  White  t.  Esch.  78  Mlno.  2G4;  WeBtmoreland 
In.  24  S.  C.  238. 

Imball  V.  Cruse,  70  Ala.  534;  Slmms  v.  Floyd,  6G  Oa.  719: 
•,  St  C.  ft  M.  R.  Co.  V.  lAmed,  26  III.  220;  SaTlngs  Bank  of 
atl  V.  Benton,  2  Mete.  (Ky.)  240;  Baler  v.  McAllister,  19  La. 
;  Smltb  V.  Lyford,  24  Me.  147;  Jones  t.  Woods,  76  Pa.  410. 
«  McCrary  v.  Ruddick,  33  Iowa,  621;  Holmes  v.  Holland,  29 
:in.  lAW  Bnl.  IIG. 

igbee  V.  Dnndee  Mortg.  A  Tmst  Inv.  Co.,  21  Fed.  174;  Fraew 
eerty,  86  Mich.  G21.  Compare  Yerger  v.  Aiken,  7  BaxL 
I  639. 

alth  V.  Lyford,  24  Me.  147;  Slmms  v.  Floyd.  66  Oa.  719. 
mmons  v.  Stewart,  13  S.  C.  446.     In  the  absence  of  proof 
contrary,  an  attorney  appearing  for  an  Infant  plaintllt  will 
umed  to  bare  been  employed  by  the  plaintlR's  guardian  or 
lend.    Htlllard  t.  Carr,  6  Ala.  5S7. 
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fund.**^  But  in  other  juriBdietions  the  attorney's  fees 
imposed  upon  the  fund  henefited,  or  reftlized,  by  his  B£ 
ices.**' 

Where  the  attorney  has  been  employed  by  an  agent  of 
client,  it  must  be  shown  that  the  agent  bad  authority, 
press  or  implied,  from  the  client  to  make  such  employme 
in  order  to  make  the  client  liable  for  the  attorney's  comp 
sation,*^* 

(b)  Performance. — And  not  only  must  the  attorney  sfa 
a  contract,  express  or  implied,  of  employment,  in  order 
recover  for  his  services,  but  he  must  also  show  that  he  ] 
performed  his  services,  at  least  in  part,  under  such  o 
tract,  or  show  that  they  have  been  waived.  Generally  he  n 
demand  a  retainer  fee  before  be  has  performed  any  servit 
but  as  to  other  fees  he  has  no  right  to  make  a  demand 
bring  an  action  therefor,  until  he  has  performed  his  serri 
under  the  contract,  unless  there  is  a  special  contract  prov 
ing  otherwise.**''     But  an  attorney  is  not  entitled  to  eo 

«Bi  Bowman  t.  Tallman.  27  How.  Pr.  <N.  T.)  212;  Noyes  v.  Bla 
man,  6  N.  Y.  580;  Scott  t.  Dalley,  89  Ind.  477. 

oei  Truatees  v.  OrsenouKb,  105  U.  S.  G27;  Central  R.  ft  B.  Co.  v.  { 
tua,  113  U.  S.  IIG;  Adams  v.  Kehlor  Mill.  Co.,  3S  Fed.  281;  FrU 
V.  Oraliam'a  Adm'r,  10  La.  (0.  S.)  440;  Hand  t.  Savannah  ft  C. 
Co.,  21  S.  C.  163.  In  proceedings  to  wind  up  a  corporation, 
attorney  acting  for  the  stockholders  should  recover  his  fees  from  i 
corporate  assets  (Wbltsett  v.  City  Bldg.  ft  Loan  Aea'a,  3  Tenn.  < 
G26) ;  but  attorneys  acting  for  the  creditors  of  such  corporatl 
should  look  to  the  creditors  for  their  compensation  (Moeea  v.  Oct 
Bank,  1  Lea  [Tenn.]  398;  Hume  t.  Commercial  Bank,  13  Lea  [Tern 
496). 

»8<  Northern  Pac.  R.  Co.  v.  Clarke,  106  Ted.  794;  Tuttle  v.  Clafl 
SS  Fed.  SE4;  Mathews  v.  Giles.  108  Oa.  364;  Price  t.  Hay,  132  111.  SI 
Indlanapolla  Chair  MIg.  Co.  t.  3wlft,  132  Ind.  197;  Barker  t.  To 
3  La.  Ann.  90;  Wilson  v.  Minneapolis  ft  N.  W.  R~  Co.,  SI  Minn.  4! 
Muasey  v.  Vanstone,  82  Mo.  App.  363;  Bush  v.  Southern  Brew.  C 
69  Miss.  200;  Saxton  v.  Harrington,  62  Neb.  300;  American  Ins.  I 
V.  Oakley,  9  Paige  (N.  Y.)  49G,  38  Am.  Dec.  661;  Torger  v.  Alk 
7  Bait.  (Tenn.)  539;  Swayne  v.  Union  M.  L.  Ins.  Co.,  92  Tes.  5' 
Foot  V.  Rutland  ft  W.  R.  Co.,  32  Vt  633;  Saltord  v.  Vermont  ft  C. 
Co.,  60  Vt.  185;  Powell  v.  First  Nat.  Bank,  71  Vt.  462. 

••iWlndett  T.  Union  M.  L.  Ins.  Co..  144  U.  8.  581;  Mellen  v.  Unii 
SUtes,  13  Ct.  CI.  71;  Pennington  v.  Underwood,  56  Ark.  53;  Or 
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3n  on  the  amount  of  a  bond  placed  in  his  hands  for  col- 
n,  where  the  money  is  paid  into  the  clerk's  office  and 
«intiff  applies  in  person  for  it,***  Where  a  client  electa 
icitor  and  subsequent!;  adopts  a  resolution  "that  the 
tor's  salary  shall  begin  when  he  is  notified  that  his  serr- 
re  required  by"  the  client,  and  the  solicitor  accepts  the 
ition,  but  DO  notice  that  his  services  are  required  is  ever 
to  him,  he  cannot  recover  any  salary,*"  because  there 
=en  no  performance. 

What  attomejn  may  recover  eompenution — ^In  gen- 
eral. 
ly  such  attorneys  as  have  been  duly  and  properly 
ed  and  admitted  to  practice  in  the  jurisdiction  within 
the  services  were  rendered,  and  are  in  good  standing 
time,  may  bring  an  action  before  such  court  to  recover 
msation  for  legal  services  rendered  to  his  client***  It 
.  enough  that  he  is  a  practicing  attorney;  but  it  must 
r  that  he  has  complied  with  all  the  qualifications  pre- 
d  by  statute,  such  as  taking  the  oath  of  office,  paying 
quired  tax,  etc.**'  And  where  one  not  licensed  is  aaso- 
with  a  licensed  attorney,  they  cannot  maintain  a  joint 
L  for  the  services  of  either  or  both,  where  they  act  as 
ers,  nor  can  a  lien  exist  in  favor  of  the  two  therefor  on 

'.  O'Brien,  104  Cal.  217;  In  re  Knigefs  EBtate.  130  Cal.  621; 
1  V.  Richland  County.  13  III.  App.  527;  Pennington  v.  Nave,  15 
13;  Wilson  v.  Bamefl,  13  B.  Hon.  (Ky.)  330;  In  re  Labaure's 
Blon,  34  La.  Ann.  1IS7;  Wheeler  v.  Harrison,  94  Md.  147;  DavlB 
tdiah  American  Nat.  Bank,  TS  Minn.  408;    Dennlson  v.  Law- 
29  Civ.  Proc.  R.  (N.  T.)  176;  Meane?  v.  RoBenberg,  32  Misc. 
)  96;  Richards  v.  Washburn,  163  N.  Y.  &86;  Moyers  v.  Gra- 
.5  Lea  (Tenn.)  57;  Powers  v.  Rich,  184  Pa.  326. 
.each  T.  Strange,  10  N.  C.  (3  Hawks)  601. 
Itzpatrlch  v.  Lincoln  Sav.  £  T.  Co.,  194  Pa.  644. 
[ittson  V.  Browne.  3  Colo.  SOI;  Bacbman  v.  O'Reilly.  14  Colo, 
edrick  v.  Hlner,  Gl  III.  189;  Hughes  v.  Dougherty,  62  111.  App. 
ellers  t.  Phillips.  37  III.  App.  74;  Perkins  v.  McDuBes,  63  Me. 
.mes  V.  Oilman,  10  Mete.  (Mass.)   239;  Mclver  v.  Clarke.  69 
108;  Bullard  v.  Van  Taasell,  3  How.  Pr.  {N.  Y.)  402;  Hall  v. 
I,  3  Daly  (N.  Y.)  109. 
erklna  v.  McDuffee,  63  Me.  181. 
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a  judgment  recovered  by  the  licensed  attomey,"'"  Win 
an  attorney  18  disbarred  from  further  practice,  duriog  i 
progress  of  a  suit,  since  the  attorney  has  become  incapable 
prosecnting  the  claim,  the  consideration  for  the  client's  pre 
ise  of  remuneration  has  failed,  and  the  client  has  a  right 
revoke  his  authority,  and  the  attorney  has  no  right  the 
after,  upon  the  revocation  of  the  order  of  disbarment,  to 
sume  hia  services  in  the  case,  and  has  no  right  of  recovi 
for  services  rendered  after  his  disbarment,  but  only  for  be 
fieial  services  rendered  before,  and  the  burden  is  on  him 
prove  such  services.'**  But  it  has  been  held  that  it  is  i 
necessary,  in  an  action  for  attorney's  fees,  to  allege  that 
person  rendering  the  services  was  an  attorney  duly  admit 
to  practice  law ;  and  &  person  performing  services  in  ' 
prosecution  of  a  lawsuit  at  the  request  of  a  party  thereto 
entitled  to  reasonable  compensation  therefor,  though  not 
attorney.*** 

Under  the  old  statute  in  Massachusetts  an  attorney  fr 
another  state  could  not  recover  compensation  for  servi 
rendered  as  attorney  in  the  courts  of  Massachusetts,  as  tl 
statute  provided  that  a  person  could  not  lawfully  practice 
an  attorney  in  any  court  of  justice  within  the  state  who  ^ 
not  admitted  as  an  attorney  according  to  that  statute, 
though  he  be  regularly  admitted  in  another  state,  and  aft 
wards  permanently  resided  in  Massachusetts,'"  but  sii 
1836,  when  the  revised  statutes  took  efEect,  this  rule  has  b< 
changed.*** 

In  England  it  is  the  rule  that  counsellors,  advocates,  a 
barristers  have  no  right  to  charge  and  enforce  payment 
compensation  for  their  services;  but  such  services  are  o 
aidered  as  honorary  and  presumed  to  be  gratuitous.'*^  Il 
different,  however,  with  regard  to  attorneys,  eonveyanct 
and  proctors.     Their  fees  are  regulated  by  statute  and  tl 

s«oHltt«on  T.  Browne,  3  Colo.  3Qt. 
"iMoyers  t.  GraMm.  15  Lea  (Tenn.)   67. 
«»  Miller  r.  Ballerlno,  136  Cat.  566. 

«»'StaL  1785,  c.  23;  Ames  v.  Oilman.  10  Mete.  (Mass.)  339. 
OBiAmea  v.  Gllmaa.  10  Mete.  (Mass.)  239. 

«BB  Moor  T.  Row.  1  Ch.  R.  38;  Turner  v.  PhlllipB.  1  Peake  N.  P.  1 
Kennedy  v.  Broun,  13  C.  B.  (N.  S.)  677,  106  B.  C.  L.  677. 


Digitized  byGoOgIc 


13  CLIENT'S  LIABILITY.  I5I3 

enter  into  agreements  with  their  clientB  for  their  com- 
lation.""  But  in  the  United  States  it  is  the  general  rule 
308t  of  the  states  that  an  attorney  haa  full  power  to  con- 
t  with  hia  client,  expressly  or  impliedly,  for  conipensa- 

for  his  services,  and  to  enforce  its  payment  by  an  ao- 

thereon.'"'^ 

>3.    Attomeya  for  infants,  married  women,  etc. 

a  a  late  Khode  Island  case,  where  an  action  for  damages 

indeceut  assault  was  successfully  prosecuted  by  an  attor- 

for  an  infant,  at  the  instance  of  her  father,  as  best 
ttd,  it  was  held  that  the  services  of  the  attorney  were  nee- 
ries.  And  thougli  the  suit  was  instituted  and  counsel 
loyed  through  her  next  friend,  yet,  since  this  was  of  nc- 
ity,  and  since  she  knew  of  and  profited  by  the  proceed- 
,  and  must  have  conferred  with  counsel,  and  appeared  as 
less,  there  was  an  implied  promise  by  her  to  pay  for  the 
ssary  counsel  fees.  And  in  an  action  by  the  attorney  to 
ver  from  the  infant  for  such  services,  it  was  not  error  to 
se  to  instruct  that  the  father  could  not  bind  her  estate 

contract  for  legal  services,  since  the  recovery  sought  was 
d  on  her  implied  promise,  and  not  on  a  contract  of  the 
er,'**  And  an  instruction  that,  "nothing  to  the  con- 
y  appearing,  it  is  presumed  that  the  father  provided  the 

Pouclier  V.  Norman,  3  Bam.  t  C.  744;  Attorneys'  and  Solicitors' 
L8T0,  S3  and  34  Tlct.  c.  2S. 

Law  V.  Bwell,  2  Cranch.  C.  C.  144,  Fed.  Cas.  No.  8,127;  Stanton 
ubrej,  93  U.  S.  648;  SteTens  v.  Monges,  1  Bar.  (Del.)  137;  Car- 
'.  Bennett,  6  FIb.  214;  McBraCney  v.  Chandler,  22  Kan.  692,  31 
Rep.  213;  Caldwell's  Adm'r  v.  Shepherd's  Heirs.  G  T.  B.  Mon. 
)  3S9;  Rust  v.  Larue.  4  Lltt  (Ky.)  411,  14  Am.  Dec.  172; 
irty'a  Sucoesalon,  3  La.  Ann.  617;  Morrlaon  v.  Plournoy.  23  La. 
593;  Clay  t.  Moulton,  70  Me.  315;  Calvert  v.  Coxe.  1  Gill  (Md.) 
Thurston  v.  Perctval,  1  Pick.  (Mass.)  115;  Bracket!  t.  Sears, 
[Ich.  244;  Webb  v.  Browning,  14  Mo.  354;  Smith  v.  Davis.  46 
.  566;  Zabrlakie  v.  Woodruff,  48  N.  J.  Law,  610;  Hopper  v.  Lud- 
41  N.  J.  Law,  182;  Strong  v.  Mundy,  52  N.  J.  Eq.  833;  Lorlllard 
iblnson,  2  Paige  (N.  Y.)  276;  Adamsv.  Stevens.  26  Wend.  (N.T.) 
Christy  v.  Douglas,  Wright  (Ohio)  485;  Foster  v.  Jack,  4  Watts 
I  334;  Balsbaugfa  v.  Frazer,  19  Pa.  96;  Duncan  v.  Breithaupt, 
Cord  (S.  C.)  149;  Newnan  v.  Washington,  Mart,  t  T.  (Tenn.)  79. 
Crafta  v.  Can-.  24  H.  I.  397. 
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defendant  with  all  necessaries,  and  she  must  bind  herself  f( 
neceBsaries,"  was  too  favorable  to  the  defendant,  since 
father  is  not  bound  to  furnish  counsel  fees  for  his  mint 
daughter  for  the  prosecution  of  an  action  for  her  proteetioi 
and  from  which  her  estate  receives  all  the  benefit.'"  Bi 
where  a  suit  is  brought  by  the  direction  of  the  guardian  < 
an  infant,  to  protect  the  infant's  title  to  his  estate,  the  coui 
sel  cannot  recover  fotr  his  services  and  expenditures  i 
such  suit  against  the  infant,  but  suit  must  be  against  tl 
guardian,'*"  There  is  a  distinction  between  services  rei 
dered  to  protect  the  infant's  person  and  services  rendered  i 
protect  his  estate.  For  the  former  he  may  he  held  liable  i 
for  necessaries,  but  for  the  latter  suit  should  be  against  tl 
guardian  who  represents  the  estate. 

Where  an  attorney  renders  services  for  a  married  womai 
under  certain  circumstances  auch  services  may  be  regards 
as  necessaries,  as  where  they  are  rendered  necessary  by  son 
act  of  the  husband,  and  the  latter  may  be  held  liable  fi 
compensation  therefor.'**  But  if  such  services  cannot  1 
considered  under  the  head  of  necessaries,  the  hnshand  woul 
not  be  liable  for  attorney's  fees  therefor;  and  this  is  the  ru 
usually  with  services  rendered  for  the  wife  in  divon 
Buits.'"^ 

As  in  the  case  of  other  contracts  made  with  marrii 
women,   infants,   etc.,   a   contract  for   professional   servic 

•»»  Crafte  V.  Carr.  24  R.  1.  397. 

100  PhelpB  V.  Worcester,  11  N.  H.  61. 

roi  Morris  V.  Palmer,  39  N.  H.  123;  Smith  v.  Davis,  45  N.  H.  56 
Warner  v.  Heiden,  2S  Wis.  G17,  9  Am.  Rep.  SIS;  Conant  t.  Burnhai 
133  Mass.  603,  43  Am.  Rep.  S32;  Longbeln  v.  Schneider,  27  At 
N.  C.  (N.  T.)  228. 

los  Klncheloe  v.  Merrlman,  54  Ark.  567,  26  Am.  St.  Rep.  60;  Coo 
T.  Newell.  40  Conn.  696;  Dow  v.  Eyster,  79  III.  264;  McCuDough 
Robinson,  2  Ind.  G30;  Johnson  v.  Williams,  3  Q.  Greene  (Iowa)  ! 
54  Am.  Dec.  491;  wnilamB  v.  Monroe,  18  B.  Mon.  (Ky.)  514;  Cod 
V.  Dunham,  8  Cueh.  (Haas.)  404,  64  Am.  Dec.  669;  Isbell  v.  Welt 
60  Mo.  App.  64;  Morrison  v.  Holt,  42  N.  H.,478.  80  Am.  Dec.  12 
Ra7  V.  Adden,  SO  N.  H.  82.  9  Am.  Rep.  176;  Wing  y.  Hurlburt. 
Vt.  607,  40  Am.  Dec.  696.  But  see  Oossett  v.  Patten,  23  Kan.  3' 
where  It  Is  held  that  a  husband  is  liable  tor  an  attorney's  fees 
defending  the  wife  against  a  suit  for  divorce  by  the  husband. 
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Lacey  \.  WlUson,  83  Ind. 
Hilllard  t.  Carr,  6  Ala.  I 
Barker  t.  Hlbbard,  54  ^ 
a.  1  Cush.  (Mass.)  296;  1 
Dec.  151;  Nagel  v,  Schll 
I,  68  Hun  (N.  Y.)  689;  i 
right.  38  Vt;  494. 
Wier  T.  Myers,  34  Pa.  37 
Campbell  y,  Purdy,  S  B 
iBon,  3  Helek.  (Teno.)  6^ 
Roll  y.  Maaon,  9  Ind.  Ap 
Morrant'B   SuccessloD,   << 
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with  such  fees,  it  cannot  be  made  liable  for  more  than 
fair  value  of  the  service  rendered,^'"  An  administrator  \ 
succeeds  an  executor,  under  a  will,  in  the  management  of 
estate,  after  the  will  is  set  aside,  will  be  liable  to  the  atl 
nej  out  of  the  funds  of  the  estate  in  his  hands,  for  servi 
rendered  to  the  executor,  before  the  will  was  set  aside.'"' 

§  695.    Attorneys  appointed  by  the  court. 

Among  an  attorney's  general  duties  is  the  duty,  when 
pointed  by  the  court,  to  defend  persons  accused  of  crime, 
to  see  that  civil  cases  are  fairly  conducted.  Such  cases 
usually  regulated  by  statute,  and  if  the  statute  makes 
provision  for  compensation,  the  attorney  must  depend  U| 
the  future  possibility  of  the  accused  being  able  to  pay ;  tl 
is  no  obligation  on  the  part  of  the  county  or  state,  in  the 
sence  of  statute,  to  pay  for  such  services.^"     Under  ! 

'loMacarty's  Succession,  3  l>a.  Ann.  SIS;  Lee's  Succession,  4 
Ann.  578;  Vit^n's  Succession,  IS  La.  Ann.  42;  Sterry'e  Succeu 
3S  La.  Ann.  8S4. 

m  Nave  v.  Salmon,  51  Ind.  16f). 

Tn  United  Statei:    Whelan  v.  Manhattan  R.  Co.,  S6  Fed.  119. 

Alabama:    Poser  v.  Mobile  County,  SO  Ala.  6. 

Arkanaat:    Arkansaa  County  v.  Freeman,  31  Ark.  266. 

California:  Rowe  v.  Yuba  County,  17  Col.  61;  Lament  v.  So 
County,  43  Cat.  IBS;  Lee  v.  San  Joaquin  County  Super.  Ct.,  11! 
364. 

Oeorgia:  Blam  v.  Jobnson,  48  Oa.  S48i  Creamer  v.  Creamer 
Ob.  618. 

niinoU:  Viae  v.  Hamilton  County,  19  111.  78;  Johnson  v.  W1 
side  County.  110  III.  22. 

Indiana;  Howard  County  Com'rs  v.  Pollard,  153  Ind.  371.  ( 
pare  earlier  cases  In  poat,  note  713. 

loKia.-  Clark  t.  Osceola  County,  107  Iowa,  502;  State  t.  Bebi 
109  Iowa,  58;  Iowa  Code,  f  5314. 

Kentucky:    Jackson  t.  McBlroy,  2  Bush,  132;  Civ.  Code,  i  441. 

LonUiana:    State  v.  Simmons,  43  La.  Ann.  991. 

Michioan:  De  Long  v.  Muskegon  County,  111  Mich.  668;  I 
Ann.  St.  §  9048. 

Misiissippi:  Dlsmukes  v.  Noxubee  County  Sup'rs,  58  Hiss. 
38  Am.  Rep.  339. 

Montana.-    Johnston  v.  Lewis  and  Clarke  County,  S  UonL  It 

Nevada:    WaBtaoe  County  v.  Humboldt  County,  14  Nov.  123. 

Nev  York:  People  v.  Niagara  County,  78  N.  Y.  622;  In  re  E 
IS  Daly.  110;  Code  Civ.  Proc.  g  460. 
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)  a  statute  is  not  unconstitutional  which  authorizes  courts 
'ecord  to  appoint  attorneys  to  defend  persons  accused  of 
ae,  and  requires  attorneys  so  appointed  to  act  in  crim- 
1  proceedings  without  compensation,  for  such  a  statute 
rely  recognizes  an  already  existing  power ;  it  cannot  be  at- 
led  as  taking  the  attorney's  labor  and  time,  or  property, 
bout  compensation,  as  such  a  duty  was  impliedly  assumed 
bim  when  he  was  admitted  as  an  attorney  and  ofBcer  of  the 
pj.713  lijjj  aQjQg  instances,  no  doubt,  it  is  a  hardship 
nt  an  attorney  to  be  obliged  to  defend  poor  persons  without 
ipensation,  but,  when  called  upon,  it  is  a  duty  which  he 
M  to  hia  profession,  to  the  court  engaged  in  the  trial,  and 
the  cause  of  humanity  and  justice,  not  to  withhold  bis 
[stance,  nor  spare  his  best  exertions,  in  the  defense  of  one 

0  has  the  double  misfortune  to  be  stricken  with  poverty 

1  accused  of  crime.  *  *  *  An  attorney  is  an  officer 
the  court,  and  he  takes  his  office  with  all  its  burdens  as 
11  as  all  its  rights  and  privileges.  And  among  the  burdens 
IS  assumed  is  that  of  being  obliged,  when  requested  by  the 
irt,  to  conduct,  without  compensation,  the  defense  of  those 

0  are  destitute  of  means  and  are  accused  of  crime."^^*  In 
le  states,  however,  it  is  held  that  the  courts  cannot  re- 
re  an  attorney  to  defend  a  criminal,  destitute  of  means, 
tuitously,  and  that  statutes  authorizing  such  appointment 

unconstitutional  as  taking  private  property  without  com- 
laation.  The  courts,  in  such  states,  have  plenty  of  power 
appoint  persons  to  defend  such  persons  and  require  them 
serve,  but  there  is  an  implied  promise  in  such  cages,  on 

1  part  of  the  county  or  state,  to  pay  a  reasonable  compensa- 
a  for  the  services."* 

<hio:    State  v.  Montgomery  Count;  Com're,  26  Ohio  St  699;  Oblo 

le  Cr.  Proc  S  104. 

'enmvJvania:    Wayne  County  v.  Waller,  90  Pa.  99,  35  Am,  Rep. 

'enneuee:    Wrigbt  v.  8Ute,  3  HelBk.  256;    House  v.  Wbltls,  6 

ct  690. 

Vathington:    Preaby  v.  Klickitat  County,  5  Wasb.  329. 

i»  Samuels  v.  Dubuque  County,  13  Iowa,  536;  Presby  v.  Klickitat 

inty,  5  Wash.  329. 

i«  Preeby  t.  Klickitat  County.  5  Wasb.  329. 

"Webb  T.  Balrd,  6  Ind.  13;  Blytbe  v.  State,  4  Ind.  625;  Baker  v. 
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In  some  states,  the  statutes  expreealj  provide  for  cotup 
sation  to  attorneys  appointed  by  the  court""  It  is  provii 
by  statute  in  New  York  that  where  a  counsel  is  assigned 
one  permitted  to  sue  in  forma  pauperis  he  must  act  with 
eompensation  ;^^^  and  he  cannot,  by  an  agreement  made  w 
his  client,  withhold  part  of  the  money  recovered.'''*  I 
that  attorney  cannot  he  assigned  as  counsel  who  has  m 
the  application  to  allow  the  plaintiff  to  sue  in  forma  pftiipe 
unless  the  case  is  an  exceptional  one,  and  then  only  wl 
it  clearly  appears  that  the  party  seeking  the  leave  knows  t 
the  counsel  assigned  is  hound  to  act  without  compens&ti 
and  the  counsel  certifies  that  he  will  so  act.^'* 

Where  the  court  appoints  an  attorney  to  act  in  the  pi 
of  the  district  attorney,  who  is  absent,  the  county  wherein 
term  is  held  is  liable  for  such  attorney's  services/*'*  ] 
the  county  is  not  liable  for  the  services  of  an  attorney 
conducting  a  criminal  trial  before  a  justice  of  the  peace,  u] 
the  appointment  of  the  latter  ;''*  or  for  an  attorney  appoiu 

Kdoz  County,  IS  Ind.  170;  Dane  County  v.  Smltb.  13  Wis.  6SS, 
Aid.  Dec.  754.    And  see  Cbeelc  v.  Schwartii,  70  Ind.  339. 

1'^*  Alabama:    Commlaaloner'a  Court  v.  Turner,  4G  Ala.  199. 

Indiana:  Fountain  County  Corn'ra  v.  Wood,  35  Ind.  70;  Gordoi 
Dearborn  County,  52  Ind.  322;  Montgomery  County  Com'rs  T.  Co 
ney,  lOB  Ind.  311. 

Michigan:  How.  St.  S  9047;  Springer  t.  Board  of  Auditors, 
Mich.  513;  People  v.  Hanlfan.  99  Mich.  510. 

Miaiovri:  Kelley  v.  Andrew  County,  43  Mo.  33S,  holding  1 
such  an  attomey'a  tees  are  payable  by  the  state,  under  the  sUt 
and  not  by  the  county. 

Nehratka:    Cr.  Code,  !  437;  Edmonds  v.  State,  43  Neb.  742. 

Nev>  York:  Code  Cr.  Proc.  9  308;  People  v.  Helselbets.  30  A 
Dlv.  199;  In  re  Purdy,  28  Mlac,  303;  People  V.  Ferraro.  162  N.  Y.  E 
People  V.  Barone,  161  N.  Y.  475;  People  v.  Coler,  61  App.  Dlv.  53; 

Ohio:    Geauga  County  v.  Raney,  13  Ohio  St  388. 

Wiicontin:    State  v.  Wentler,  76  Wis.  89;  Rev.  St.  f  4713. 

"I  New  York  Code  Civ.  Proc.  S  460;  In  re  Kelly,  12  Daly  (N. 
110. 

Ti»ln    re  Kelly,  12  Daly  (N.  Y.)  110. 

'IB  Harris  v.  Mutual  Ins.  Co.,  37  N.  Y.  State  Rep.  699. 

'"White  V.  Polk  County,  17  Iowa,  418.  or  where  the  prosecut 
attorney  employed  him,  with  leave  of  the  court.  Sneed  v.  Peo 
38  Mich.  248, 

'"Davis  V.  Unn  County,  24  Iowa,  G08. 
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private  party  to  institute  a  prosecution  under  the  pro- 
jry  liquor  law.'^ 

t.    Wlien  compeoMtlon  ii  agreed  upon — ^In  genetal. 

le  attorney  and  client  may,  when  the  contract  of  employ- 
is  entered  into,  make  a  special  agreement  in  regard  to 
ormer's  compensation.  They  may  then  agree  as  to  the 
mt  to  he  paid;  the  manner  of  payment;  the  time  at 
li,  and  the  means  by  which,  it  is  to  he  paid.  This  method 
ting  the  attorney's  compensation  is  the  most  usual  and 
desirable  way  of  doing  so,  as  hy  thus  making  a  definite 
igement  from  the  beginning  of  the  employment,  it  does 
■  with  any  disputes  that  often  otherwise  arise  if  the 
er  of  compensation  remains  indefinite  until  the  services 
been  performed,  or  the  employment  otherwise  ended. 
ient  is  supposed  to  be  able  to  judge  for  himself  what  is  a 
er  sum  to  be  paid  for  the  services  he  wants  rendered; 
if  he,  with  a  knowledge  of  all  the  facts,  agrees  to  give  his 
ney  a  certain  cftmpensation,  whether  it  is  a  fixed  sum 
percentage  of  the  amount  recovered,  the  contract  is  valid 
enforceable,  and  the  rights  of  both  parties  are  thereby 
rmined,  unless  they  have,  by  another  agreement,  waived 
or  ail  of  its  provisions.^"  And  such  contract,  express 
[nplied,  may  be  made  although  there  is  a  statutory  pro- 

Blatr  V.  Dubuque  County,  27  Iowa,  ISl. 

Stanton  t.  Bmbrey,  93  U.  3.  548;  Wright  v.  TebbftU,  91  U.  8. 
Walker  v.  Clay,  21  Ala.  797;  Barttett  v.  Odd  Fellows'  Sav.  Bank, 
i1.  218,  12  Am.  St.  Rep.  139;  Reynolds  t.  Sorosis  Fruit  Co.,  133 
626;  Ripley  v.  Bull,  19  Conn.  56;  McDonald  v.  Napier.  14  Oa. 
iadger  v.  Oallaher,  113  III.  662;  Oorrell  t.  Payaon,  170  111.  213; 
ikltn  County  v.  Layman,  145  111.  138;  Union  M.  L.  Ins.  Co.  T. 
lanan,  100  Ind.  63;  Scliaffner  v.  Kober,  2  Ind.  App.  409;  Board- 

T.  Tbompeon,  26  Iowa.  489;  Browder  v.  Long's  Ex'r,  23  Kr. 
I.  8068,  66  S.  W.  600;  Tapley  v.  Coffln.  12  Gray  (Mass.)  420; 
imp  V.  Schenck,  40  N.  J.  Law,  19G,  2S  Am.  Rep.  319;  Zabrlakle 
roodruft,  48  N.  J.  Law,  ,610;  Hltchlngs  v.  Van  Brunt,  38  N.  Y. 

Allison  T.  Scbeeper,  9  Daly  (N.  Y.)  366;  In  re  Borkstrom,  63 
.  DiT.  <N.  Y.)  7;  Planters'  Bank  y.  Hornberger,  4  Gold.  (Tenn.) 

Brigbt  V.  Taylor,  4  Sneed  (Tenn.)  169;  Tennant  v.  Pawcett,  94 

111;  Yates  y.  Robertson,  80  Va.  47G;  Allard  t.  Lamlrande,  29 
,  502;  Camden  v.  McCoy.  48  W.  Va.  S77. 
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vision  fixing  the  attorney's  fee  to  be  taxed  to  the  wie: 
party  at  a  definite  amount.'"* 

If  any  conditions  have  been  introduced  into  the 
tract  the  attorney  must  show,  as  a  prerequisite  to  his  i 
to  recover,  either  that  he  has  complied  with  all  of 
conditions,  and  has  fully  and  faithfully,  on  his  part, 
formed  the  contract,'""  or  that  he  has  been  prere 
from  doing  so  by  his  client.''^*  An  agreement  by  the  c 
to  convey  land  to  his  attorney  as  compensation  for  i 
ices  rendered,  may  be  enforced,  if  the  attorney  has 
every  particular,  performed  his  part  of  the  contrac 
Where  a  contract  for  a  stipulated  fee  has  been  made,  the 
that  the  attorney  has  performed  much  leas  labor  than 
originally  contemplated  does  not  affect  his  right  to  such 
if  he  haa  thereby  accomplished  the  purpose  for  which  he 
employed,''*^ 

Where  an  attorney  haa  made  a  special  contract  to  p 
cute  a  case  to  its  final  termination,  he  cannot  recover 
his  services  on  a  quantum  meruit;^'*  unless  such  com 
is  invalid.""  Under  a  contract  by  which  one  undert 
to  pay  to  an  attorney  a  sum  certain  for  professional  i 
ices  rendered  in  a  particular  matter,  such  attorney  is 
entitled  to  recover  for  professional  services  rendered  by 
to  the  same  person  in  an  entirely  different  matter,'" 

g  697.    Contmct  for  compensation  daring  employneBt. 

A  contract,  however,  entered  into  by  the  attorney  and 
client  during  the  continuance  of  the  relation  is  viewed  ' 
much  jealousy  and  scrutiny  by  the  courts,  and  if  an  atto 
attempts  to  use  the  infiuence  begot  by  the  relation  to  ei 

TJt  Coda  of  Va.  1887,  S  3201;  Yates  v.  RobertBon.  80  Va.  476. 

1"  Moses  V.  Bagley,  G5  Ga.  283. 

'JoKersej  v.  Qarton,  77  Mo.  646;  Bates  v.  Desenberg,  47  1 
6*3;  Myers  v.  Crockett,  14  Tex.  257. 

117  King  V.  Gllderaleeve,  79  Cal.  604, 

I"  Browder  v.  Long's  Ex'r,  23  Ky.  L,  R.  2068,  66  S.  W. 
Shafeeapeare  v.  Baughman,  113  Mich.  651. 

T"  Bull  V.  St.  Jobns,  39  Ga.  78. 

T«a  French  t.  CuonlDgham,  149  Ind.  632. 

in  Wells  v.  Haynes,  101  Qa.  841. 
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17  CLIENT'S  LIABILITY.  1521 

a  bis  client  an  exceasive  fee,  bj  means  of  an  unreason- 
or  unfair  contract,  a  court  of  equity  will  grant  relief, 
will  limit  the  attorney's  compensation  to  a  reasonable 
unt.^^'  "All  contracts  between  attorney  and  client,  made 
r  the  formation  of  the  relation,  touching  the  compensa- 
of  the  attorney,  or  by  which  the  client  transfers  to  him 
nterest  in  the  matter  of  suit,  or  a  right  or  interest  in  and 
TOperty  involved  in  litigation,  are  closely  watched,  and 
ausly  scrutinized,  when  as  between  them  their  validity  is 
vn  in  question.  The  confidence  the  relation  involves,  the 
er  over  the  client  the  attorney  naturally  acquires,  the  op- 
unity  and  danger  of  oppression  and  the  exercise  of  in- 
3ce,  compel  courts  to  a  most  jealous  supervision  of  all 
1  contracts ;  and  as  between  attorney  and  client,  they  are 
x>rted  only  when  all  the  circumstances  attending  them 
ort  that  they  are  fair,  just,  and  untainted  with  an  abuse 
16  relation. "^'^  And  in  such  cases  the  burden  is  on  the 
mey  to  show  that  the  contract  is  just,  fair,  and  reason- 

n  attorney  cannot  make  an  agreement  with  his  client 

MoDiitng  v.  Clark,  40  Fed.  121;  Lazarus  v.  McDonald,  97  Fed. 
Lecatt  V.  Sallee.  3  Port.  (Ala.)  115,  39  Am.  Dec.  249;  Ware's 
'r  V.  RuBSell,  TO  Ala.  174,  46  Am.  Rep.  S3;  Elmore  t.  Johnson. 
11.  513,  3S  Am.  St.  Rep.  401;  Judah  v.  Vlncennee  University,  23 
273;  French  v.  Cunningham,  149  Ind.  632;  Ryan  t.  Ashton, 
}wa,  366;  Shropshire  v.  Ryan,  111  Iowa,  677;  Bibb  v.  Smith. 
na  (Ky.)  580;  PhlllipB  v.  Overton,  4  Hayw.  (Tenn.)  2S2;  Rose 
rnatt,  7  Yerg.  (Tenn.)  36;  McMahan  v.  Smith,  6  Helak.  (Tenn.) 
Planters'  Bank  v.  Hornberger,  4  Cold.  (Tenn.)  567;  Newman 
avenport,  9  Baxt.  (Tenn.)  B3S;  Waterbury  v.  City  of  Laredo, 
ex.  666;  Thomas  v.  Tamer's  Adm'r,  87  Va.  I;  Allard  v.  Laml- 
e,  29  Wis.  S02;  Camden  v.  McCoy,  48  W.  Va.  377.  If  a  person 
;ed  with  murder,  employs  an  attorney  when  he  Is  put  in  Jal], 
requests  him  to  fix  his  tee,  which  he  refuses  to  do  until  further 
itfgatioD,  and  the  attorney,  atter  a  preliminary  examination 
hut  a  few  days  Iiefore  the  convening  of  the  grand  Jury,  upon 
nslstence  of  his  client  and  during  the  existence  of  the  conflden- 
relatlon,  fixes  his  fee  at  a  large  amount,  upon  the  basis  of  work 
may  have  to  tie  done,  and  demands  a  note  and  mortgage  there- 
the  law  presumes  the  transaction  to  be  fraudulent  and  the  fae 
islve.  Shirk  v.  Nelble,  156  Ind.  66,  83  Am.  St.  Rep.  150. 
Ware's  Adm'r  v.  Russell,  70  Ala.  174,  46  Am.  Rep.  88. 
:.  ft  S.— 96. 
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after  hie  employment  in  a  particular  businesa  has  commene 
by  which  he  is  to  receive  a  greater  eompenaation  than  v 
originally  agreed  upon ;  or  than  he  would  have  a  right  to 
maud  if  no  contract  should  be  made  during  the  relation; 
nor  can  he,  pending  a  suit,  take  from  his  client  security  fo 
greater  sum  than  is  actually  due.'""  If,  however,  sucl 
contract  for  fees  has  been  acted  upon  for  a  long  time,  it  ^ 
not  be  disturbed  by  the  court'^*  And  although  oflfers  of  cc 
pensation  made  by  a  client  to  his  attorney  during  the  ex 
ence  of  the  relation  are  valid  only  to  the  extent  of  a  rea» 
able  and  proper  compensation,  yet  they  may  be  admitted 
evidence  for  the  purpose  of  showing  the  client's  estimate 
a  proper  compensation,^ ^^ 

In  some  states  statutes  have  been  passed,  authorizing 
attorney  and  client  to  enter  into  such  contracts  for  fees; 
but  these  statutes  affect  only  contracts  made  before  the  n 
tion  existed,  and  do  not  alter  the  common  law  rule  that  an 
torney  must  prove  affirmatively  that  his  contract  with 
client,  during  the  continuance  of  the  relation,  is  fair  and  f 
from  imposition  or  fraud  in  every  respect.^'* 

After  the  relation  ii  terminated.    But  where  the  ! 

gation  in  which  the  attorney  had  been  employed  is  ended  i 
the  relation  has  ceased,  the  reason  for  the  rule  no  longer 
plies,  and  equity  will  not  interfere  with  any  contract  as 
compensation  which  may  then  be  made  between  the  j 
ties.''" 

Tgi  Dickinson  v.  Bradford,  59  Ala.  681,  31  Am.  Rep.  23;  M&rs 
V.  Dossett,  G7  Ark.  93;  Elmore  v.  Johnson,  143  111.  513,  36  Am. 
Rep.  401;  Hughes  v.  Zelgler.  69  III.  38;  Cassem  v.  Heuetls,  201 
208,  94  Am.  St.  Rep.  160;  In  re  Maires,  7  Pa.  Diet.  R.  297;  WaUrt) 
y.  Laredo,  68  Tex.  665. 

i»E  Poison  v.  Young.  37  Iowa.  196;  Mott  v.  Harrington,  12  VL  19 

Tis  Smith  7.  Thompson's  Heirs,  7  B.  Hon.  (Ky.)  305;  Elmor 
Johnson,  143  111.  513,  36  Am.  St.  Rep.  401. 

t"  Randall  v.  Packard,  1  Misc.  344.  142  N.  T.  47. 

»B  Reals  V.  Wagener,  47  Minn.  489. 

i*«Code  Va.  1SS7,  f  3201;  Thomaa  v.  Turner's  Adm'r.  87  Va 
New  York  Code  Civ.  Proc.  f  66;  Whitehead  y.  Kennedy,  69  N,  Y.  • 
Mason  v.  Ring,  3  Abb.  Dec.  (N.  Y.)  219. 

»>  Phillips  V.  Overton.  4  Hayw.  (Tenn.)  291;  McBlrath  v.  Duj 
2  La.  Ann.  521. 
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}8.    Contnobi  for  contingent  fees. 

t  often  happens  that  an  attorney  and  his  client  enter  into 
igreement  for  contingent  fees,  that  is,  that  the  attomej'fl 
it  to  an  agreed  fee  shall  depend  upon  the  success  of  the 

or  the  happening  of  some  other  contingency.  Although 
1  contracts  will  be  closely  scnitinized  by  the  court,  and  re- 
iA  against  if  it  is  shown  that  they  were  obtained  from  the 
ar  by  any  undue  influence  of  the  attorney  over  him,  or 
any  fraud  or  imposition,  or  that  the  compensation  is 
rly  excessive,  so  as  to  amount  to  extortion  i'*^  jet  thej  are 
necessarily  invalid,  or  within  the  rule  against  champerty 

maintenance,  and  in  the  absence  of  any  of  the  above  ob- 
ions  they  will  he  held  binding.^*"  Such  contracts,  how- 
,  should  be  characterized  by  the  utmost  good  faith  on  the 

of  the  attorney  toward  his  client,  because  of  the  confi- 
!e  reposed  in  him.  The  courts  will  scrutinize  such  con- 
Is  closely,  to  see  that  the  highest  good  faith  has  been  pre- 
ed.''*'     And  the  fact  that  the  attorney,  by  such  contract, 

Taylor  v.  Betnlss,  110  U.  S.  42;  Henry  v.  Vance,  23  Ky.  L.  R, 
S3  S.  W.  273.  See  Potts  t.  Francla.  43  N.  C.  (8  Ired.  Eq.)  300. 
Taylor  v.  Bemlsfl,  110  U.  3.  42;  Stanton  v.  Bmbrey,  93  U.  8. 
Wyile  T.  Coxe,  15  How.  (U.  S.)  41B;  MuUer  v.  Kelly,  116  Fed. 
Brodle  t.  Watklna,  33  Ark.  545,  34  Am.  Rep.  49;  Rector  t,  Roae. 
rk.  279;  Ballard  v.  Carr,  48  Cal.  74;  Bergen  v.  Friable,  126  Cat. 
Stanton  v.  Haskin,  1  McArthur  (D.  C.)  668.  29  Am.  Rep.  612: 
sell  y.  Li&daay,  GO  Ga.  360;  Newklrk  v.  Cone,  18  III.  449;  Smftb 
mng,  62  111.  210;  Punk  t.  Mohr,  18G  111.  39G;  Ramsey's  Devisees 
rent,  10  B.  Mon.  (Ky.)  336;  Wllhlte  v.  Roberta,  4  Dana  (Ky.) 
Rust  V.  Larue,  4  Lltt.  (Ky.)  411,  14  Am.  Dec.  172;  Manning 
BrWns,  86  Me.  172;  Cain  v.  Warford,  33  Md.  23;  Blaladell  t. 
■n,  144  Mass.  393,  69  Am.  Rep.  99;  Davla  t.  Com.,  164  Maaa,  241; 
ey  T.  Balrd,  9  Mich.  32;  Duke  v.  Harper,  66  Mo.  61,  27  Am.  Rep. 
Porter  v.  Parmly,  39  N.  T.  Super.  Ct.  219;  Marsh  v.  Holbrook, 
b.  Dec.  (N.  Y.)  176;  In  re  Hynea,  lOE  N.  Y.  660;  Reece  v.  Kyle, 
ihio  St  476;  Perry  t.  Dicken,  105  Pa.  83,  51  Am.  Rap.  181; 
ter  County  t.  Barber.  97  Pa.  463;  Fellows  v.  Smith.  190  Pa.  301; 
art  T.  HouHton  &  T.  C.  R.  Co.,  62  Tex.  246;  Wheeler  t.  Riviere 
;.  CIt.  App.)  49  S.  W.  697;  Potter  v.  AJai  Min.  Co..  23  Utah,  273; 
ir's  Bx'r  v.  GibaoD,  1  Patt.  ft  H.  (Va.)  48;  Allard  v.  Lamlrande^ 
riB.  602;  Kusterer  v.  City  of  Beaver  Dam,  66  Wis.  471.  43  Am. 
726;  Qilchriat  v.  Brande.  68  Wis.  184.  And  see  a  good  note  on 
topic  m  83  Am.  St.  Rep.  175. 
Davis  T.  Webber.  66  Ark.  190,  74  Am.  St.  Rep.  81. 
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agrees  to  take  part  of  the  subject-matter  recovered  id 
litigation,  as  his  compensation,  does  not  make  it  invalic 
unless  made  in  violation  of  some  statute;'*"  or  unless  it 
contract  to  render  unprofessional  services;'*'  or  some  ui 
advantage  is  taken  of  the  client;'*'  or  is  against  public 
icy.'*^  A  provision  in  such  a  contract  preventing  the  c 
from  settling  the  controversy  without  the  consent  of  th 
tomey,  if  it  furnishes  an  inducement  for  entering  iiit( 
contract,  is  against  public  policy,  and  renders  the  con 
void.'**  So  an  agreement  by  an  attorney  to  procure  i 
contingent  fee  the  quashing  of  a  criminal  prosecutio 
void."*"  So  a  contract  made  to  defend  persons  for  erin 
ofiFenses,  which  were  in  the  contemplation  of  the  partii 

'•»  Howard  v.  Throckmorton,  48  Cal.  482;  Duke  v.  Harpe 
Mo.  61,  27  Am.  Rep.  314;  Martin  v.  Flatt,  6  N.  T.  State  Rep. 
Davia  V.  Webber,  66  Ark.  190.  74  Am.  St.  Rep.  81;  and  aee 
cited  In  preceding  note,  742. 

MfiHall  V.  Gird,  7  Hill  (N.  Y.)  586;  Voorheee  v.  Dorr,  51 
(N.  Y.)  680;  Sedgwick  t.  Stanton,  14  N.  T.  289;  hrach  v.  F( 
(Tex.  ClT.  App.)   62  S.  W.  94G. 

"<  Harris  v.  Roof's  Ez'rs,  10  Barb.  (N.  Y.)  489. 

'*!  Davta  7.  Webber.  66  Ark.  190.  74  Am.  St.  Rep.  81. 

"■Newman  t.  FrelUa.  129  Cal.  283;  Brlndler  v.  Brlndler,  121 
429;  Platte  Countr  v.  Oerrard,  12  Neb.  244.  An  attorney 
recover  compensation  for  purely  professional  services  perfornu 
procuring  legislation  In  wbtch  his  client  Is  Interested;  but  whe 
agreement  between  attorner  and  client  provides  for  compens 
contingent  on  the  amount  recovered  under  such  legislation 
procured  by  the  attorney  the  contract  Is  against  public  pollcj 
cannot  be  enforced.  Spalding  v.  Ewlng,  149  Pa.  375,  34  An: 
Rep.  60S;  Trlst  v.  Child,  21  Wall.  (U.  S.)  441.  A  contract  bet 
a  wife  and  her  solicitor,  providing  that,  for  his  services  In  pr 
Ing  an  allowance  of  alimony  and  enforcing  Its  payment,  he 
receive  a  share  of  the  alimony  recovered,  Is  void,  not  only  be- 
the  claim  for  alimony  Is  Incapable  of  assignment,  but  also  bei 
the  contract  is  In  contravention  of  public  policy,  Lynde  v.  L: 
64  N.  J.  Bq,  736,  58  L,  R.  A,  471. 

TIB  Davis  V.  Webber,  66  Ark.  190,  74  Am.  St.  Rep.  81;  Boarc 
V.  Thompson,  26  Iowa.  487;  North  Chicago  St  R.  Co.  v.  Ackley 
111.  100;  Key  v.  Tattler.  1  Ohio.  132, 

isdOrmerod  v.  Dearman,  lOO  Pa.  661,  4S  Am.  Rep.  391;  Web 
Shay,  56  Ohio  St.  116,  60  Am.  St.  Rep.  743. 
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lommitted  in  the  future,  at  a  monthly  compensation,  is 
Jist  public  policy,  and  void.'"^ 

W.    What  oontraota  for  continent  feei  are  ohampertou 

and  void. 
t  is  the  policy  of  the  law  to  discourage,  as  far  aa  possi- 
Utigation  and  to  encourage  speedy  and  peaceful  aettle- 
ts  of  lawsuits,  and  to  uphold  everything  that  tends  to 
ice  and  purity  in  the  conduct  of  suits  in  the  difEerent 
tfl.  For  this  reason  they  look  with  disfavor  upon  any 
performed  or  agreement  made  by  an  attorney  that  tends 
Qcrease  litigation  or  prolong  the  settlonent  of  lawsuits. 
1  therefore  the  law  makes  void,  as  opposed  to  public 
ay,  any  contracts  that  savor  of  champerty  or  mainte- 
■X. 

-^  Common  law  mie.  At  common  law,  champerty  was 
irally  held  to  be  that  as  declared  by  Blackstone:  "A 
jain  with  the  plaintiff  or  defendant  campum  partire, 
.ivide  the  land  or  other  matter  sued  for  between  them, 
hey  prevail  at  law;  whereupon  the  champerter  is  to 
y  on  the  party's  suit  at  his  own  expense."  And  this 
rine  of  champerty  is  the  law  of  those  states  which 
)  adopted  the  common  law,  unless  modified  by  acts  of 
legislature.^'*  From  this  it  will  be  seen  that  "to  con- 
ite  champerty,  two  things  are  necessary:  1st.  That 
the  contract  of  employment]  be  made  before  the  com- 

Bowman  t.  PbflllpB,  11  Kan.  364,  18  Am.  St  Rep.  292. 

Pack  V.  Henrlcb,  167  U.  S.  624;  Bayard  v.  McLane,  3  Har. 
.)  212;  MoBea  t.  Bagley,  56  Ga.  283;  Heeke  t.  Dewberry,  67  Ga. 

Thompson  t.  Reynolds,  73  III.  11;  Oeer  v.  Frank,  179  111.  670; 
kirk  V.  Cone,  18  111.  449;  Board  of  Com'ra  v.  Jameson,  86  Ind. 

Jewel  T.  Neldy,  61  Iowa,  299;  Boardman  t.  Thompson,  26  Iowa, 

Knadler  v.  Sharp,  36  Iowa,  232;  Aultman  v.  Waddle,  40  Kan. 

Moody  V.  Harper,  38  Miss.  699;  Benedict  v.  Stuart,  23  Barb. 
T.)  421;  (^en  v.  Dee  Arts,  4  Duer  (N.  T.)  283  (but  see  later 
tine,  poBt,  note  767);  Martin  v.  Amos,  36  N.  C.  (13  Ired.)  202; 

V.  VatUer,  1  Ohio,  132;  Martin  v.  Clarke,  8  R.  I.  397,  6  Am. 

686;  Orr  v.  Tanner,  12  R,  1.  94;  Hayney  v.  Coyne,  10  Helsk. 
m.)  339;  Steams  v.  Felker,  28  Wis.  694;  Allard  v.  Lamlrande, 
ns.  602;  Kelly  v.  Kelly,  86  Wis.  170;  and  see  a  good  note  on 
topic  In  83  Am.  St.  Rep.  167. 
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menceiueDt  of  the  suit,  and  be  the  moving  cause  of 
commencement  2d.  That  it  be  agreed  by  the  party  im 
taking  it  that  he  will  carry  it  on  at  his  own  expense. 
And  to  these  may  be  added  a  third,  that  the  considera 
to  the  attorney,  for  his  undertaking,  ahall  be  a  part  of 
proceeds  recovered  by  such  suit.  Thus  it  haa  been  hel 
Iowa  that  a  contract  by  an  attorney  to  pay  any  final  j 
ment  that  might  he  rendered  against  the  client,  in  eonsi 
ation  that  the  client  should  appeal  from  the  judgment, 
pay  him  for  his  services  on  such  appeal,  was  void  as  ags 
public  policy  and  not  enforceable  by  the  client, '"*  Bu 
agreement  between  an  attorney  and  the  owner  of  a  jndgn 
that  the  attorney  shall  have  one-half  he  mjay  collect,  is 

7aa  Mood?  T.  Harper,  38  MIbb.  601. 

"•Adye  v.  Hanna,  47  Iowa,  264,  29  Am.  Rep.  184.  The  i 
Baying:  "In  another  respect  It  IB  In  conflict  with  the  policy  ol 
law,  which  promotes  and  upholds  purity  and  juatlce  In  the  adn 
tratlon  of  remedies  In  ths  courts.  The  attoraeye  bound  by  the 
tract  become  liable  In  the  place  of  their  client.  They  have 
most  powerful  motive  to  pervert  Justice  and  corrupt  its  Bourc 
order  to  escape  the  liability  they  have  assumed.  They  are  oil 
of  the  court,  and  as  such  ought  to  be  trusted  by  Judges  as  we 
clients.  Tbefr  duty  does  not  require  them  to  pervert  the  Ih' 
deceive  those  clothed  with  the  power  to  administer  It.  On 
contrary,  It  forbids  them,  under  the  heavleet  penalties,  to  do 
act  that  may  have  such  an  effect.  They  are  to  aid  the  court 
the  administration  of  Justice.  Their  duty  requires  them  tc 
deavor  to  secure  to  their  clients  their  rights  under  the  law  and  1 
Ing  more.  For  such  services  the  law  will  secure  them  compi 
tion  from  their  clients.  It  requires  neither  arguments  nor  e 
nations  to  show  what  great  temptations  would  be  placed  b 
the  attorney  to  violate  his  duty,  and  to  endeavor  to  corrupt 
fountain  of  Justice,  were  be  to  take  the  place  of  hie  client,  ani 
come  responsible  for  all  liabilities  Incident  to  a  decision  adi 
to  him.  The  law  will  not  permit  members  of  the  legal  profa 
to  be  assailed  with  temptatlone  bo  dangerous  In  their  chars 
They  have  the  most  grave  duties  to  perform  In  the  adminlstri 
of  Justice;  they  stand  before  the  world,  as  a  class,  distingulshec 
honor,  integrity,  and  public  virtue.  The  law  will  be  careft 
recogniie  no  rules  or  principles  which.  In  their  application  to 
practice  of  the  courts  or  business  of  attorneys,  may  tend  to 
rupt  the  legal  profession,  or  rob  It  of  the  high  character  it 
always  maintained." 
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ipertons.""  An  assignment  of  a  note  to  an  attorney,  in 
[deration  of  his  agreement  to  bring  suit  thereon  at  his 
expense,  and  divide  with  the  assignor  whatever  snin  he 
eta,  is  champertous  and  void."* 

—  Other  roles.  But  in  those  states  where  the  common 
doctrines  of  maintenance  and  champerty  have  not  been 
ted,  it  is  not  contrary  to  law  or  to  public  policy  for  an  at- 
;y  to  contract  to  receive  part  of  the  land  or  other  property 
rered  as  his  compensation,  even  though  he  also  agrees  to 
all  costs  and  expenses  of  the  suit.^'^     Thus  it  is  held 

and  valid  for  a  party  claiming  title  to  land  to  enter  into 
itract  with  an  attorney  by  which  it  is  agreed  that  the 
ney  shall  commence  legal  proceedings  for  its  recovery 
pay  the  costs,  and  in  consideration  of  his  services  and 
nditnre  of  money  have  an  undivided  one-half  of  all  the 

recovered  or  obtained  by  reason  of  any  compromise  or 
iment  of  the  matter,  and  that  the  party  claiming  the 

shall  not  make  any  settlement  or  compromise  without 
»nsent  of  the  attorney/"* 

.  other  jurisdictions  there  aeems  to  be  a  tendency  to  hold 
ipertouB  and  void  even  mere  agreements  to  receive  part 
le  money  or  matter  recovered  as  compensation  for  his 

Moody  V.  Harper.  38  Mlsa.  601. 

Roberts  t.  Yancey,  91  Ky.  243,  42  Am.  St.  Rep.  357. 

MathewBon  v.  Fltcb,  22  Cal.  86 ;  Hoffman  v.  Vallejo,  45  Cal. 

Ballard  v.  Carr,  48  Cal.  74;  Howard  v.  Throckmorton,  48  Cal. 

BenUnck  v.  Franklin,  38  Tez.  458;  Omaha  &  R.  V.  R.  Co.  v. 

r.  39  Neb.  27;  Schomp  v.  Bchenck,  40  N.  J.  Law,  196,  29  Am. 

219. 

Is  held  In  Now  York  that  tlie  common  law  doctrine  of  cham- 

and  maintenance  no  longer  obtains,  and  that  a  contract  by 
1  an  attorney  agrees  to  conduct  litigation  for  a  share  of  the 
ery  and  pay  all  costs  is  valid.  Code  Civ.  Proc.  i  74;  Browne 
est,  9  App.  DlT.  (N.  Y.)  135;  Sedgwick  v.  SWnton,  14  N.  Y. 
Fowler  v.  Callan,  102  N.  Y.  395.  In  Matter  of  Fltzslmona,  174 
,  16,  reversing  77  App.  Div.  345,  It  la  held  that  an  agreement 
sen  an  attorney  and  client  by  which  the  former  Is  to  be  paid 
air  of  any  money  that  should  be  obtained  in  a  litigation  about 

Instituted,  out  of  which  amount  he  agrees  to  compensate  an 
ney  associated  with  him  In  the  caee  Is  not  champertous  with- 
e  meaning  of  section  74  of  the  Code  of  Civil  Procedure. 
Hoffman  v.  Vallejo,  46  Cal.  664. 
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Bemces.^"*  These  authorities  eeem  to  base  their  decis 
upon  the  ground  that  the  fact  that  the  attorney  eond 
the  suit  18  as  much  aiding  in  the  maintenance  thereo 
if  he  actually  paid  money  out  of  his  pocket  therefor, 
has  been  said:  "When  it  is  considered  that  champert 
a  species  of  maintenance,  it  is  clear  that  all  these  ie 
tions  import  that  the  party  bargaining  for  an  interes 
the  thing  in  dispute,  undertakes  to  aid  in  the  prosecu 
of  the  suit  for  its  recovery,  and  whether  such  aid  is 
nished  in  money  by  a  layman,  who  pays  the  expenses  oJ 
suit,  or  by  an  attorney  or  solicitor,  in  services  rendere 
its  prosecution,  it  is  the  same,  and  each  alike  in  effect 
in  contemplation  of  law  is  a  maintainer  of  the  suit, 
prosecutes  it  in  whole  or  in  part  at  his  own  expense.""" 
in  these  jurisdictions  it  is  not  considered  champerton 
contract  for  a  fee,  eqnal  to  a  certain  per  cent  of  the  am 
recovered.'" 

The  common  law  doctrine,  however,  is  more  generally 
lowed ;  and  it  is  considered  an  essential  element  of  cl 
perty  that  the  attorney  contribute  to  or  pay  all  the  exp( 

'"Holloway  V.  Lowe,  7  Port.  (Ala.)  488;  Byrd  v.  Odem,  S 
765;  Foe  v.  Davis,  29  Ala.  683;  Scobey  v.  Roaa,  13  Ind.  117;  B 
T.  Beauchamp.  G  T.  B,  Mod.  (Kf.)  413,  17  Am.  Dec.  81;  Ru 
Larue,  4  LitL  (Ky.)  419,  14  Am.  Dec.  172;  Davla  v.  Sharron, 
Moo.  (Ky.)  64;  Thurston  v.  Percival,  1  Pick.  (MaoB.)  416;  Lai 
T,  Amherst  Bank.  9  Mete.  (Mass.)  489;  Backus  v.  Byron,  4  : 
536;  Slade  v.  Rhodes,  22  N.  C.  (2  Dev.  ft  B.  Eq.)  24.  In  Ala' 
champerty  Is  defined  as  "the  unlawful  maintenance  of  a  mil 
conalderatiOD  of  some  bargain  to  have  a  part  of  the  thing  li 
pute,  or  acme  profit  out  of  it;  and  covers  all  transactions  and 
tracts,  whether  by  counsel  or  others,  to  have  the  whole  or  pa 
the  thing  or  damages  recovered."  Ware's  Adm'r  v.  Ruasel 
Ala  174,  46  Am.  Rep.  83,  An  agreement  by  an  attorney  to 
ecute  a  suit  In  which  he  had  no  previous  Interest,  and  to  re 
as  compensation  all  that  might  be  recovered  not  In  excess 
stipulated  sum.  and  nothing  If  the  case  Is  )oet.  Is  contrary  to  p 
justice  and  professional  duty,  and  Is  champertons  and  void.  B 
V.  Legro,  62  N.  H.  360,  13  Am.  St.  Rep.  673;  Christie  v.  SawyE 
N.  H.  298. 

rso  By  Oreen,  J.,  in  Backus  v.  Byron.  4  Mich.  636. 

'•1  Ramsey's  Devisees  v.  Trent,  10  B.  Mon.  (Ky.)  336;  Eva 
Bell.  6  Dana  (Ky.)  479. 
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e  litigation,  in  consideration  of 
matter  in  litigation  or  some  prol 
ition/"*  In  some  states  the  di 
■ned  bj  statutes ;  and  provision 
Qey  at  liberty  to  make,  with  h 
igard  to  his  compensation  as  tl 
estfl.''**  But  under  such  statute 
ittomey,  in  consideration  there 
ICC  fees  and  costs  of  suit  thereaJ 
has  been  held  champertous  for 
alone  to  the  fund  or  matter  thf 
ompensation,  and  that  there  si 
'  on  the  client/*"  But  where  thi 
ipend  alone  upon  the  fund  or  t 
«nsation,  and  still  reserves  a  ri{ 
t  therefor,  the  mere  fact  that  th' 
rt  thereof  are  pledged  as  securi 
I  the  agreement  champertous,'"' 
—  Effect  on  qnantam  meruit.  ] 
Id  that  the  mere  fact  that  the 
champertous  contract  with  hi 

Bayard  t.  McLane,  3  Har.  (Del.)  21 
Coleman  t.  BUIlngB.  89  111.  183;  Pa 
91,  601;  Jewell  t.  Neldr,  61  Iowa, 
R.  Co.,  71  Iowa,  197;  Moody  t.  Hai 
3r,  66  Mo.  GI,  27  Am.  Rep.  SU;  B< 
'.)  421;  Arden  t.  PatterBon,  6  Joht 
u-ke,  S  R.  I.  389,  6  Am.  Rep.  586 
602;  Dockery  v.  McLellan,  93  Wis. 
Lss'n,  108  Wis.  421.  And  see  caeee  cl 
How.  St  Mich,  g  9004;  Code  Vs. 
S  3683;  Croco  v.  Oregon  Short  L 
r  T.  Ajax  Mtn.  Co..  22  Utah.  273. 
Croco  T.  Oregon  Short  Line  R.  Co., 
ah,  366,  83  Am.  St.  Rep.  794. 
Belding  T.  Bmythe.  138  Mass.  6S0;  i 

Anderson  v.  Radcltffe,  El.  BI.  ft  El 
H.  298;  McFherson  v.  Cox,  96  U.  S, 
237,  12  Am.  Rep.  686;  Tapley  v.  O 
V.  Harper,  66  Mo.  61,  27  Am.  Rep.  : 
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tion,  does  not  prevent  him  from  recovering  on  a  qi 
turn  meruit  for  services  rendered  by  him;'*^  and  in  ! 
cases  the  court  may  look  to  the  contract  for  the  ] 
pose  of  ascertaining  what  the  parties  themselves  thoi 
the  services  were  reasonably  worth,  and,  in  connection  i 
other  evidence,  to  determine  what  was  the  reasonable  v; 
of  the  services  actually  rendered  ;^**  but  it  cannot  be  tt 
as  the  criterion  of  value  for  such  services.^**  Other  ji 
dictions,  however,  hold  otherwise.'^"  But  where  the 
tract  for  compensation  was  not  only  champertous,  bnt 
also  a  part  of  an  unlawful  and  vexatious  scheme  by  w 
the  litigation  itself  was  worked  up  and  instigated,  he 
not  recover  on  a  quantum  meruit  even  in  jurisdictions 
mitting  him  to  so  recover  where  the  contract  ia  champer 
only."' 

Ai  a  defense.     A  champertous  and  illegal  con( 

between  a  client  and  bis  attorney  can  only  be  set  up  by 
client  against  the  attorney  when  such  agreement  is  ii 
sought  to  be  enforced.  It  cannot  he  set  up  as  a  defens 
pleaded  by  a  third  person,  as  by  the  defendant  in  the  sui 
which  the  attorney  is  employed  under  such  a  contract.'' 

"TDavla  T.  Webber,  66  Ark.  190,  74  Am.  St  Rep.  81;  Cald^ 
Adm'r  v.  Shepherd's  Helra,  6  T.  B.  Mon.  (Ky.)  389:  Rust  v.  Li 
4  LItt.  (Ky.)  411,  14  Am.  Dec.  172;  Leon&rd  t.  BOfd,  24  Ky.  I 
1320.  71  S.  W.  EOS;  Oammons  t.  Johnson,  69  Ulmi.  488;  Stean 
Felker,  28  Wla.  694;  In  re  Evans,  22  Utah,  366,  83  Am.  St.  Rep. 

iga  Davla  v.  Webber.  66  Ark.  190,  74  Am.  St.  Rep.  81;  Shnma 
Farlow.  126  lad.  3G9;  La  Du-Klng  Mlg.  Co.  v.  La  Du,  36  Mtan. 
Clark  T.  Gilbert,  2S  N.  T.  279.  84  Am.  Dec.  189. 

'»■  Davie  T.  Webber,  66  Ark.  190,  74  Am.  St.  Rep.  81;  Blllo 
McClelland,  17  Ala.  209;  Holloway  v.  Lowe,  7  Port.  (Ala.)  488. 

iTDMazureau  v.  Morgan,  26  La.  Ann.  281;  Butler  v.  Legro,  6 
H.  3E0.  13  Am.  St.  Rep.  573. 

"1  Gammona  v.  Johaaon,  76  Mtnn.  76;  Oammona  v.  Oulbrai 
78  Minn.  21;  Gammons  v.  Honerud,  82  Minn.  264. 

"aCourtrlght  v.  Bumas,  13  Fed.  317;  Bnmes  v,  Scott,  117  I 
682;  Mlaeourl  Pac.  R.  Co.  v.  Smith,  60  Ark.  221;  Cleveland,  C, 
St  L.  R.  Co.  V.  Davla.  10  Ind.  App.  342;  Zelgler  v.  Mite.  132 
403;  Gage  t.  Du  Pu7,  137  111.  662;  Robiaon  v.  Beall.  26  Qa. 
AlUeon  T.  Chicago  «  N.  W.  R.  Co.,  42  Iowa.  274;  Small  v.  Chit 
R.  I.  A  P.  R.  Co..  56  Iowa.  582;  Wehmhotf  v.  Rutherford,  98  Ky 
Denman  v.  Johnston,  85  Mich.  887;  Chamberlain  v.  Grimes,  42 
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VSmA  of  oontraot  for  oontmgent  feei  <ni  a  BetU«in«nt 
bytheaUeat 

le  abeence  of  statutes,  an  attorney's  contract  for  a  con- 
fee  gives  him  no  such  interest  in  tlie  canse,  before 
!nt,  aa  will  prevent  or  affect  a  settlement  or  compro- 
lade  between  the  client  and  opposite  party,  witbont 
amey's  assistance,  even  tbough  the  other  party  knew 
attorney's  contract;''''  and  even  though  after  verdict, 
(ettlement  was  before  judgment  f*  and  a  stipulation 
ntract  for  attorney's  fees  for  prosecuting  a  suit,  that 
mt  should  not  settle  the  controversy  without  the  attor- 
onsent,  is  void,  as  against  public  policy,''^' 
this  settlement  must  be  made  in  good  faith  and  not 
lently  or  coUusively  between  the  parties,  so  as  to  de- 
le  attorney  of  his  just  feeaj^*  Thus  attorneys  at  law 
ve  agreed  with  the  plaintiff  that  they  shall  receive  aa 
sation  for  their  services  in  prosecuting  a  certain  liti- 
one-third  of  whatever  is  realized  as  the  result  of  UiC 
m  or  of  any  settlement  thereof,  are  not  assignees  of 
intiff  as  to  any  part  of  his  cause  of  action,  and  there- 

anectlcut  Blver  H.  F.  Ins.  Co.  v.  Way,  62  N.  H.  622;  Penn- 
Co.  V.  Lombardo,  49  Ohio  St.  1;  Potter  v.  AJaz  Min.  Co.. 

.  274;  DavlB  v.  SetUe.  43  W.  Va.  IT;  McLlmaiiB  v.  Clt7  of 

it,  tZ  WU.  696.     Compare  Byrne  v.  KaoBaa  City,  Ft.  S.  * 

3.,  66  Fed.  44. 

anston  v.  Moralog  Star  Mln.  Co.,  13  Fed.  215;  Lamont  v. 

Cton  «  O.  R.  Co..  2  Hackey  (D.  C.)  602,  47  Am.  Rep.  268; 

Cenreld  t.  St.  Louis  S.  W.  R.  Co.,  66  Ark.  260;  Cameron  v. 

200  III.  84,  93  Am.  Bt.  Rep.  166;  Evans  v.  Bell,  6  Dana  (Ky.) 

derson  v.  Itasca  Lumber  Co.,  86  Minn.  480;   Alexander  v. 

Lve.  B.  Co.,  64  Mo.  App.  66;   SuIUvan  v.  OVeefe,  63  How. 

T.)  426;  Coughlln  v.  New  York  Cent,  ft  H.  R.  E.  Co..  71  N. 

!7  Am.  Rep.  76;  Pulver  v.  Harris,  62  Barb.  600,  62  N.  T.  73; 

V,  Wrifht,  70  N.  T,  96;  Kuaterer  v.  City  of  Beaver  Dam, 

471,  43  Am.  Rep.  726.    But  see  Toy  v.  Haskell,  128  Cal.  668. 

Her  T.  Newell,  20  S.  C.  122.  47  Am.  Rep.  833. 

rls  V.  Webber,  66  Ark.  190,  74  Am.  St.  Rep.  81.  And  see 
T.  Wilson.  21  Iowa,  623;  Lewis  v.  Lewis'  Adm'z,  16  Oblo, 

rth  Chicago  St.  R.  Co.  v.  Ackley.  171  ill.  100. 

wklns  V.  Loyless,  39  Oa.  6;  RoberU  v.  Doty.  31  Hnn  {N.  T.> 

irl  V.  RoWtchek,  2  Daly  (N.  Y.)  138;  Francis  v.  Webb,  7  C. 
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fore  are  not  entitled  to  hare  vacated  a  dismissal  of  the 
made  or  authorized  by  him,  without  their  consent/''^ 

§  701.    Effect  of  settlement  on  attoraey*!  right  to  contii 
feei. 

And  where  the  attorney  contracts  for  a  contingent  fe 
where  he  agrees  not  to  charge  unless  successful,  and  the  ( 
interferes  in  the  cause  hj  compromising  or  dismlssii 
without  the  attorney's  assistance  and  thus  prevents  the  i 
ney  from  successfully  prosecuting  the  cause,  the  latter 
at  least  recover  from  the  client  the  reasonable  value  o 
services  already  rendered,  but  not  the  contingent  fee  ii 
absence  of  special  circumstances  permitting  it,'^*  Ei 
will  not  permit  the  client  to  plead  the  non-success  o: 
attorney  or  the  non-happening  of  the  contingency, 
defense  to  the  attorney's  claim  for  compensation,  wher 
success  of  the  cause  or  happening  of  the  contingency  has 
prevented  by  the  client'e  own  acts.  If,  however,  it  ct 
shown  that  the  attorney's  efforts  would  have  been  u 
cessful  in  any  event,  and  his  right  to  compensation  depE 
upon  the  success  of  the  cause,  he  can  recover  nothinj 
though  the  client  does  compromise  the  caseJ^' 

§  702.    Liability  of  client  for  extra  oompensation. 

Ab  a  general  rule,  when  an  attorney  agrees,  for  a  sp 
compensation,  to  conduct  a  case,  or  other  legal  matte 

1^1  Cameron  v.  Boeger,  BOO  III.  84,  93  Am,  St.  Rep.  166, 
TIB  Jacks  T.  Thweatt.  3S  Ark.  340;  Bogert  v.  Adams,  S  Colo 
185;  Swift  r.  Register,  97  Gel  446;  Preach  v.  Cunningham,  14 
63S;  Lamed  v.  Duhuque,  86  Iowa,  166;  Rlckel  v.  Chicago.  R.  I 
R.  Co.,  112  Iowa,  148;  Topeka  Water  Supply  Co,  v.  Root,  56 
187;  Bowser  t.  Patrick,  23  Ky.  L.  R.  1578,  65  8,  W.  824;  W' 
Union  Tel.  Co.  v.  Semmes,  73  Md.  9;  Millard  t.  Jordan,  76 
131;  Kerser  v.  Garton,  77  Mo.  645;  Duke  v.  Harper,  8  Mo. 
296;  Quint  v.  Opher  Silver  Mln.  Co.,  4  Nev.  306;  Badger  v.  1 
8  Misc.  (N.  T.)  533  (see  Blttlner  v.  Oomprecht,  28  Misc.  [I 
218);  Myers  v.  Crockett,  14  Tex.  257;  Hill  v.  Cunningham.  2i 
25;  Potter  v.  AJaz  Mln.  Co.,  22  Utah,  274;  Polsley  v.  Ander 
W.  Va.  202,  23  Am.  Rep.  613. 

"•Merchants'  Nat.  Bank  v.  Eustle,  8  Tex.  Civ.  App.  350;  ■; 
V.  Munaon  {Tex.  Civ.  App.)  81  S.  W.  140. 
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emplated  that  the  fixed  amount  is  to  cover  all  services 
are  ordinarily  or  necessarily  incidental  to  the  proper 
it  of  auch  ease  or  matters,  and  the  attorney  is  not  enti- 
I  extra  compensation  for  the  rendering  of  such  serv- 
'  But  where,  with  the  client's  aasent,  he  renders 
s,  which  were  clearly  not  contemplated  as  probable 
»Bary  at  the  time  of  making  the  contract,  but  are  per- 
aade  necessary  by  unexpected  and  unusual  develop- 
in  the  progress  of  the  cause,  the  attorney  would  be 
i  to  extra  compensation  on  the  ground  that  the  origi- 
reement  did  not  cover  them,  and  that  there  was  an 
i  agreement  by  the  client  to  pay  therefor.'** 

Liability  of  client  for  lerricea  on  animpliedo<nitract — 
In  geneial. 
have  just  been  considering  the  client's  liability  for 
omey's  compensation,  when  there  was  an  express  con- 
in  regard  thereto,  between  the  parties.  But  there 
en  cases  in  which  the  attorney  has  been  employed  by 
ent  to  perform  services,  without  any  special  agree- 
■eing  made  as  to  what  he  is  to  receive  for  such  services 
jerformed.  In  all  such  cases  there  is  a  presumption 
le  services  were  to  be  paid  for,  and  that  they  were 
be  performed  gratuitously, 
uch  cases,  then,  as  a  general  rule,  there  is  an  implied 

iKhes  T.  Dundee  Mortg.  Co.,  140  U.  S.  98;  Tuttle  v.  Clallln, 
122;  Lindsay  v.  Colbert,  112  Ala.  409;  Moses  v.  Baglejr,  66 

;  Dyer  v.  Sutherland,  75  111.  583;  Baldwin  v.  School  Citr  ot 

mrt,  73  Ind.  346;  Lindsay,  Salinger  A  Co.  v.  CarpentAr,  90 

29;   Schamberg  v.  Auzler,  19  Ky.  L.  R.  64S.  40  S.  W.  911; 

ake  T.  Crosby,  gl  Me.  249;  In  re  Maxwell,  4  N.  T.  Supp.  676; 

challer,  10  Daly  (N.  Y.)  67;  Batterson  v.  Osborne,  18  N.  T. 

31. 

ihoney  t.  Bergin.  41  Cal.  423;  Singer  v.  Steele,  126  111.  426; 

v.  Payson,  170  111.  213;  Sanders  v.  Seelye,  128  111.  631;  Louls- 
A.  ft  C.  R.  Co.  V.  Reynolds,  118  Ind.  170;  Calvert  v.  Coxe,  1 

d.)   95;  Allen  v.  Baker,  29  Mtsc.   (N.  T.)   S37;   Cranmer  t. 

a.  16  S.  D.  234;  Clarke  v.  Faver  (Tei.  Civ.  App.)  40  8.  W. 

eadley  v.  Qood,  24  Tex.  232;  Howard  v.  First  Nat  Bank  (Va.) 

.  492;  iBbam  v.  Parker,  3  Wash.  766.  Compare  Niagara  F. 
V.  Hart,  13  Waah,  661. 
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agreement  that  the  attorney  shall  receive  for  his  ser 
what  Buch  serviceB  are  reasonably  worth,  due  regard  t 
had  to  the  skill  and  standing  of  the  attorney,  the  reap 
bility  involved,  the  nature  of  the  case,  and  the  result  o: 
efforts.'^'  "He  [the  attorney]  should  be  paid,  then,  ' 
his  services  were  reasonably  worth,  not  according  to 
they  produced  to  his  client,  but  what  such  services,  in  t 
selves  considered,  were  reasonably  worth,  looking  at 
time,  labor,  talent,  and  skill  expended  in  the  bestowi 
them.'"*'  An  attorney  cannot  claim  half  of  the  am 
recovered  because  the  debt  was  desperate,  but  he  si 
prove  his  services  and  recover  the  usual  compensatio 
And  where  there  are  several  suits  of  the  same  chars 
the  determination  of  one  of  which  will  determine  al 
others,  counsel  cannot  recover  the  same  for  each  su: 
if  each  had  been  litigated  separately,  but  must  be  lii 
to  a  reasonable  compensation  for  the  case  tried,  and 
nominal  one  for  the  others/*"    Where  two  attorneys  ar< 

111  Mlddleton  v.  Bankers'  k  MerchanU'  TeL  Co.,  32  Fed.  521; 
lard  T.  WllllBniB,  10  Colo.  App.  140;  Bayard  v.  McLane,  3  Har.  ( 
139;  Wells  v.  Hajmes,  101  Oa.  841;  Bingbam  t.  SprulU,  97  111. 
374;  Cooper  v.  Hamilton,  52  III.  119;  McMannomy  t.  Chicago, 
V.  R.  Co..  167  111.  497;  Stevens  v.  Ellsworth,  95  Iowa,  231;  Doi 
T.  Major,  2  Dana  (Ky.)  228;  Fryer  v.  Dlcken,  20  Ky.  b.  R.  61 
S.  W.  341;  Macarty'a  Succession,  3  La.  Ann.  517;  Calvert  v.  O 
GUI  (Md.)  123;  Hyde  v.  Mozle  Nerve  Food  Co..  160  Mass. 
Eggleston  v.  Boardman,  37  Mich.  14;  Webb  v.  Browning.  1' 
364;  Tausaig  v.  St.  Louie  A  K.  R.  Co.,  166  Ho.  2S.  S9  Am.  St. 
674;  Wright  v.  Baldwin,  51  Mo.  269;  Rose  v.  Spies,  44  Hi 
Smith  y.  Davis,  46  N.  H.  666;  Strong  v.  Mundy,  52  N.  J.  Eq. 
Starln  v.  New  York,  106  N.  T.  82;  Van  Every  v.  Adams.  42 
Super.  CI.  126;  Croeby  v.  Kropf.  33  App.  Dlv.  (N.  T.)  448;  O 
V.  Murphy,  7  Okl.  91;  Taggart  v.  Hower  (Pa.)  17  AU.  13;  0< 
V.  Banlgan.  22  R.  I.  22;  Cranmer  v.  Building  A  Loan  Ass'n,  6 
341;  BuUer  v.  King  (Tenn.  Ch,  App.)  48  S.  W.  697;  Planters' 
V.  Homberger,  4  Cold.  (Tenn.)  567;  Newman  v.  Davenport,  9 
(Tenn.)  644;  Britt  v.  Burghart.  16  Tei.  Civ.  App.  78;  VI 
Downer,  21  VL  419;  Cullop  v.  Leonard,  97  Va.  266. 

'»a  People  v.  Delaware  County,  46  N.  T.  202. 

T"i(3hristy  v.  Douglaa,  Wright  (Ohio)   486. 

T*s  Brackett  v.  Sears,  16  Mich.  244.  Compara  Bruce  v.  Dicke 
111.  627,  where  it  Is  held  tliat  where  an  attorney  at  law,  empio; 
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employed  in  a  caae,  each  is  entitled  to  recover  for 
isonable  value  of  his  own  Bervices,  in  the  absenco 
different  contract;  and  one  is  not  entitled  to  recover 
ly  one-half  of  the  value  of  the  services  of  both  attor- 

aa  formerly  held  in  New  York,  in  certain  cases,  that 
ount  of  compensation  recoverable  by  an  attorney,  waa 
ed  by  the  taxable  costs,  in  the  absence  of  a  special 
ent  otherwise/'^  but  this  rule  has  been  changed  by 
ises  under  the  statute,'"® 

action  on  a  claim  for  professional  serviccfl  cannot  be 
ted  on  a  quantum  meruit,  where  the  employment  was 
dition  that  the  amount  was  to  be  fixed  by  defendant 
B  agent,  and  they  have  neither  refused  to  fix  it,  nor 
ited  the  agreement^*' 

Wliat  serricei  may  be  ohar^  for. 
in  an  attorney  is  employed  professionally,  no  line  can 
Tra  between  the  professional  services  that  he  performs 
course  of  his  employment,  and  such  other  services 
e  performs,  but  which  might  be  performed  just  as 
y  another,  not  an  attorney,  and  for  that  reason  are 

In  two  or  more  suits  Involving  the  same  questions,  makes 
lement  vltb  plaintiff's  counsel  whereby  only  one  suit  Is  to 
1,  and  the  other  Is  to  abide  Its  result,  and  the  test  case  la 
lone,  and  decided  In  favor  of  the  defense,  whereupon  the 
xn  dismissed,  tbe  Berrlces  of  the  attorney  in  the  test  case 

considered  also  In  the  other  or  others,  and  be  may  recover 
aonable  value  of  bia  services  in  the  case  not  tried  in  tact; 
I  fact  tliat  he  ia  paid  tor  hie  services  in  tbe  test  case  will 
ill  impair  bis  right  of  recovery  In  respect  to  the  cases  not 
'  tried.  And  see  In  re  Metropolitan  Coal  Consumers'  Ass'n, 
Div.  606. 

icDonald  v.  Tlttmann,  96  Mo.  App.  536. 

sFarland  v.  Crary,  S  Cow.  (N.  T.)  353;  Richardson  v.  Brook- 
r  ft  N.  H.  Co.,  15  Abb.  Pr.  (N.  T.)  S42,  note;  Scott  v.  Blmen- 

Jobne.  (N.  Y.)  315. 

arln  v.  City  of  New  York,  106  N.  Y.  82;  Qarr  v.  Malret,  1 
H.  Y.)   498;   Haaton  v.  Smith,  1  B.  D.  Smith   (N.  Y.)  318; 
.  Hamlin,  11  How.  Pr.  (N.  T.)  452;  Sandford  v.  Ruckman, 
.  Pr.  (N.  T.)  531. 
icbe  V.  Baldwin,  136  Cal.  5S2. 
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not  strictly  profeasional.'"*'  Of  course  if  he  performs 
special  services  for  hia  client,  without  any  general  em] 
ment,  he  may  charge  for  such  services  separately,  shoi 
the  value  of  each  service  separately;  but  if  he  has 
generally  employed  by  the  client  to  take  charge  of  all 
matters,  it  would  be  unreasonable  to  require  him  to  i 
a  separate  charge  for  each  service  performed.'*'  As 
been  said :  "In  the  case  of  an  attorney  at  law,  or  c 
agent,  acting  for  his  principal  in  complicated  afFair 
is  manifestly  inconvenient,  if  not  impracticable,  for 
agent  to  make  a  specific  charge  for  every  item  of  sei 
rendered  by  hira  for  his  principal.  Although  he  m 
specific  charges  for  the  more  prominent  and  important  : 
ices  rendered  by  him,  yet,  if,  in  the  course  of  his  age 
he  performs  other  services  not  included  in  such  charge 
is  not  imreasonahle  nor  unjust  that  he  should  recover 
sneh  other  services  by  a  charge  for  commissions,  or  in  i 
other  general  form,  if  his  labors  result  in  the  collectio 
money  hy  his  principal. "^*^ 

As  a  general  rule,  then,  he  may  recover  compensf 
for  any  services  that  it  was  reasonably  necessary  for 
to  render  in  the  course  of  hia  employment,  including 
acta  that  are  reasonably  necessary  or  incidental  to  the 
duct  of  the  matters  that  are  placed  in  his  hands,  but 
including  services  that  it  was  unnecessary  or  impr 
for  hira  to  render,  and  without  which  the  matter  e 
have  been  as  well  or  properly  conducted.''*  Thus,  w 
a  railroad  company  employed  an  attorney  to  assist  in 

iioEellej:  V.  RichBrdeon,  69  Mich.  431,  14  West.  R.  416;  Tun 
T.  Richardson,  69  Mich.  400,  14  West.  R.  444. 

TBI  Kelley  v.  Richardson,  69  Mlcb.  131,  11  West.  R.  416. 

T»i  Pierce  v.  Parker,  121  Mass.  103. 

lu  Smith  V.  Alexander,  80  Ala,  251;  Uoited  States  Mortg.  C 
HeadersoD,  111  Ind.  24;  Ellwood  v.  Wilson,  21  Iowa.  523;  Tin 
lake  V.  Crosby,  SI  Me.  249;  Crowell  v.  Truaz,  94  Mich.  686;  Peo 
Nat.  Bank  v.  Oetsthardt,  55  Neb.  232  (advlalng  with  sheriff  a 
the  proper  levying  of  a  writ  of  attacbmeat) ;  Stockbolm  v.  Rob 
24  Wend.  (N.  T.)  109;  In  re  McLean's  Estate,  6  Kulp  (Pa.) 
In  re  Becher's  Estate,  45  Leg.  Int.  (Pa.)  94;  Oay  v.  Capers,  3  I 
(8.0.)  283. 
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1  of  cases  against  the  company  and  agreed  to  give 
L  reasonable  fees  for  his  assistance^  it  does  not  mean 
:  he  ia  to  have  fees  only  for  services  rendered  in  the 
lal    trials    before    the   court,   but   it    includes   fees   for 

necessary  services  rendered  by  him  in  the  action,  in  a 
ider  sense.  ^**  And  where  services  are  rendered  by  an 
mey  in  procuring  for  a  railroad  company  the  right  to 

its  tracks  along  a  highway,  though  not  involving  any 
il  question,  they  are  nevertheless  within  the  line  of  prn- 
ional  employment,  which  must  be  compensated  accord- 
ly/'"  So  he  may  charge  for  consultations  which,  though 
ecessarv,  were  demnnded  by  the  client.'" 
tut  an  attorney  cannot  recover  compensation  for  services 
ch  are  against  public  policy  or  good  morals.'"^  Thus 
cannot  recover  compensation  for  acting  as  a  lobbyist'** 

OS.    How  the  valae  of  tueh  lerrioei  is  determined. 

t  is  usually  a  question  of  fact  for  the  jury  to  determine, 
n  all  the  circumstances  in  the  case,  what  is  the  reasonable 
ie  of  an  attorney's  services;'*"  but  where  professional 
'ices  have  been  rendered  under  the  eye  of  the  court,  it 
7  fix  the  value  thereof  without  hearing  any  testimony.*"* 
ere  an  attorney's  fees  have  been  allotted  to  him  by  a  j'udg- 
it  of  the  trial  court  or  of  the  referee,  such  judgment  will 
be  disturbed  on  appeal  by  the  client,  in  the  absence  of 

•  Loulsvllte,  N.  A.  ft  C.  R.  Co.  v.  Reynolda,  US  Ind.  170. 
s  Breen  v.  Ualon  R.  Co.,  9  App.  Dlv.  (N.  T.)  122. 

•  Tlnney  v.  Plerrepont,  18  App.  Dlv.  627,  46  N.  T.  Supp.  977. 

T  Newman  v.  Davenport,  9  Bait.  (Tenn.)  538;  Treat  v.  Jonea,  28 
D.  334. 

•  In  re  Enapp,  8  Abb.  N.  C.  (N.  T.)  308;  Trlst  v.  Cblld,  21  Wall. 
S.)  441. 

■  Davis  V.  Webber,  66  Ark.  190,  74  Am.  St.  Rep.  81;  Revee  v. 
Ie,  11  Dal;  (N.  T.)  431;  Holm  v.  Farmele-EccleBton  Co.,  13 
;.  (N.  T.)  317;  Wilkinson  v.  Crookatoa.  76  MlAn.  184;  Proulx 
Itetsoa  A  P.  Mill  Co.,  6  Wash.  478;  Steel  v.  Gordon,  14  Wasb. 
And  see  Buck  v.  City  of  Eureka,  124  Cat.  61;  Culllson  v.  Llnd- 
108  Iowa,  124. 

oDoraey  v.  Credltore,  5  Mart.  (N.  S.;  La.)  399;  Baldwin's  Bz'r 
^leton,  15  La.  (O.  S.)  394;  Richards'  SucceMlon,  49  La.  Ann. 
>;  Rabasse'a  Succession,  61  La.  Ann.  590. 
CftS.— 97. 
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obvious  error  of  law,  or  of  a  serious  and  important  mis 
in  the  consideration  of  the  evidence,  or  unless  he  8troi 
shows  excessive  charges;  it  being  peculiarly  within  the  j 
er  of  the  trial  court  to  determine  such  matters.^"' 

§  706.    Hatters  to  be  ooiuidered. 

(a)  In  ^neral. — As  has  been  suggested  heretofore  tl 
are  many  circumstances  that  are  to  be  taken  into  consid 
tion  in  determining  what  is  the  reasonable  value  of  an 
tomey's  services ;  and  as  the  circumstances  are  alike  or 
ilar  in  very  few  cases  no  definite  rule  can  be  laid  dowi 
this  question.  But  it  may  be  stated  generally  that  all  i 
facts  or  circumstances  are  to  be  considered  as  have  a 
dency  to  show  what  compensation  the  attorney  should 
ceive  ia  that  particular  case.  These  circumstances  may 
elude  the  amount  involved,  the  skill  and  experience  of 
attorney,  the  nature  and  difficulty  of  the  case,  and  ni 
other  facts  present  in  the  particular  case.  The  most 
pnrtant  of  these  circumfitances  are  probably  the  ones 
have  just  been  enumerated,  and  which  will  be  considerc 
this  section. 

As  has  been  stated  in  a  preceding  section,  though 
contract  between  the  attorney  and  his  client  may  be  invi 
yet  the  court  may  look  to  such  contract  for  the  purpos 
ascertaining  what  the  parties  themselves  thou^t  the  sen 
were  reasonably  worth,  and,  in  connection  with  other 
deuce,  determine  what  was  the  reasonable  value  of  the  t 
ices  rendered.*"'  But  such  contract  cannot  be  taken  as 
criterion  of  value  for  such  services.^"' 

KtiFarmen'  Loan  A  Trnet  Co.  v.  McCIure,  78  Fed.  209;  Wb' 
v.  New  OrleaoH,  64  Fed.  614;  LoulBvllle  Oas  Co.  t.  Hargls,  17 
L.  R.  1190,  33  S.  W.  946;  Warren  Deposit  Bank  v.  Barclar,  22 
L.  R.  15&G,  60  S.  W.  8G3;  Rlcharde'  Succession,  49  La.  Ann.  1 
Nelson  v.  Blal^dell,  23  Or.  607;  Howe  v.  Kenyon,  4  Wash.  677. 
also,  Waltflra  t.  WesUrn  A  A.  R.  Co.,  69  Fed.  706. 

BDi  Davie  T.  Webber,  66  Ark.  190,  74  Am.  St.  Rep.  81;  Shunu 
Farlow.  126  Ind.  369;  Ia  Du-King  Mfg.  Co.  v.  Xia  Du,  36  Htnn. 
Clark  V.  Gilbert,  26  N.  T.  279,  84  Am.  Dec.  189. 

MI  Davis  V.  Webber.  66  Ark.  190.  74  Am.  St  Rep.  81;  E1U< 
McClelland,  17  Ala.  209;  Holloway  t.  Lowe,  7  Port.  (AU.)  4SS 
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nonitt  inTolvcd. — One  of  the  circumstances  to  be 
d  in  determiniDg  the  value  of  an  attorney's  services 
tount  of  money  or  value  of  the  property  involved  in 
"*  "It  ia  very  evident  that  the  responsibility,  the 
detj,  and  mental  labor,  is  much  greater  in  a  caso 
e  amomit  in  controversy  is  large  than  where  it  ia 
lant,  although  perhaps  the  same  questioua  might  be 

each  case,  or  the  more  difficult  questions  arise  in 
where  the  amount  was  of  hut  slight  consequence, 
lis  responsibility,  care  and  mental  labor  dependent 
>ii  the  ntmiber  of  hours  or  days  which  may  be  given 
eparation  and  tjrial  or  argument  of  a  case.  This  re- 
ity  and  mental  ansiety  is  not  so  imaginative  and 
tiat  it  should  not  be  considered  in  arriving  at  a 
>mpenBation  to  be  allowed  in  fixing  the  value  of  the 
rendered."*""  And  as  has  been  said:  "Every  gen- 
f  the  bar  well  knows  that  there  cannot  be  any  rule 
}6  in  the  nature  of  a  horizontal  tariff  for  all  cases, 
here  the  parties  are  poor  and  the  matter  in  contest 

counsel  receive  but  very  inadequate  compensation 
exertion  of  body  and  mind ;  and  for  myself  I  know 
some  of  the  moat  severe  labor  of  my  professional 

Ants,  I.  M.  A  S.  R.  Co.  t.  Clark,  51  Ped.  483;  NaUonal 
e.  *  Loan  ABs'n  v.  Flfer,  71  111.  App.  296;  McMannomjr  t. 
).  ft  V.  a.  Co.,  167  111.  497;  Halah  t.  Payson,  107  III.  36B; 
T.  Ooddard,  17  111.  App.  385;  Relsterer  v.  Carpenter.  124 
imlth  T.  Chicago  ft  N.  W.  R.  Co.,  60  Iowa,  EIG;  Ottawa 
T.  Parkinson,  14  K&n.  169;  Fox  t.  WIIUb'  Bz'x,  24  K7. 
\,  72  S.  W.  3S0;  Bllllngton  v.  Poitevent  ft  F.  Lumber  Co., 
1.  1397;  InterdlcUon  of  Leech.  45  La.  Ann.  194;  Babbitt  t. 
rs  BUcta.  381.  16  Am.  SL  Rep.  SS6;  Quint  v.  Opber  Sliver 

4  Nev.  304;  Schlealnger  t.  Dunne,  86  Misc.  (N.  Y.)  629; 
Bond  St.  Sav.  Bank.  10  Abb.  N.  C.  (M.  T.)  16;  Garfield 

5  Barb.  (N.  T.)  464;  Holmes  v.  Holland,  29  Wkly.  Law  , 
•)  115;  Elttrodga  v.  Armetrong,  28  Wkly.  Law  Bui.  (Ohio) 
ncky  Bank  v.  Combe,  7  Pa.  543;  Gorman  v.  Banlgan,  22 
}rlbble  v.  Ford  (Tenn.  Cb.  App.)  52  S.  W.  1007;  Bakln  v. 
otel  Co.  (Tens.  Cb.  App.)  G4  S.  W.  87;  Wright  v.  Knoz- 
7  ft  Stock  Co.  (Tenn.  Ch.  App.)  59  S.  W.  677;   Intemo- 

t.  K.  R.  Co.  T.  Clark,  81  Tex.  48;  Remington  v.  Eaeteni 

I  WIB.  154. 

Mton  V.  Boardman,  37  Hlch,  17. 
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life,  1  have  beeo  the  leaat  well  paid.  In  other  case 
the  parties  are  wealthy,  and  the  sum  in  controvere 
they  will  receive  a  tenfold  greater  compensation  for 
a  tithe  of  the  same  labor.  In  some  eases  the  whole 
dispute  would  he  poor  compensation.  In  others, 
cent,  of  it  will  be  very  liberal.  Hence,  in  all  cases, 
sional  compeneation  is  gauged,  not  so  much  bj  the 
of  the  labor,  as  by  the  amount  in  controversy,  the  al 
the  party,  and  the  result  of  the  effort"^"'  Thus  it  1 
held  that  five  thousand  dollars  was  a  reasonable  at 
fee  for  conducting  successfully  a  suit  involving  one  1 
thousand  dollars,  in  ^le  appellate  court  ;*''^  or  whei 
thousand  dollars  was  saved  after  long  litigation.*"* 
the  attorney  represents  but  part  of  the  interests  invi 
a  suit  his  fees  should  be  fixed  with  reference  to  the 
represented  by  him,  and  not  with  reference  to  th 
amount  involved,*"* 

But  it  is  held  that  the  wealth  of  the  client  cannot 
sidered  in  determining  the  fees  of  the  attorney,*^* 

(o)  Skill  and  experience  of  attorney. — The  skill, 
ence,  character,  and  standing  of  an  attorney  are  al8( 
tant  factors  in  determining  the  value  of  his  servii 
case,*"  for  it  is  evident  that  an  attorney  especiall; 

si>«Mr.  Justice  Orler,  la  Lombard  v.  Bayard,  1  Wall.  Jr. 
Fed.  C3a8.  No.  8,469. 

■oi  Sanders  v.  Seelye,  1Z8  111.  631. 

to*  In  re  Treadwell,  9  Sawy.  29,  23  Fed.  U2. 

»<"  Hlnes  V.  Brunswick  ft  A.  R,  Co.,  EO  Oa.  563. 

aioStevenB  v.  Ellsworth,  95  Iowa,  231:  Hamman  t.  WIUU 
GOT;  International  A  G.  N.  R.  Co.  v.  Clark.  81  Tex.  48;  R 
Harvey,  6  Conn.  335;  Daly  v.  Hines,  5G  Oa.  470.  But  see 
Succession,  IS  La.  Ann.  42;  Branx  v.  Francke,  30  La.  Ann.  3: 
It  Is  held  that  In  fixing  the  compensation  for  the  protesslc 
Ices  of  a  lawyer  In  any  particular  case,  there  are  two  c 
tlone  which  will  determine  the  Judgment  of  this  court  0 
amount  and  character  of  the  work  done,  and  the  other  Is  tl 
of  the  debtor  to  pay.  See  Ward  v.  Kohn,  68  Fed.  462,  whe 
held  that  such  evidence  may  he  admitted,  not  to  enhance 
above  a  reasonable  compensation,  but  to  determine  wbetbt 
he  is  able  to  pay  a  fair  and  Juet  compensation  for  the  sen 
dered. 

»"  Stanton  v.  Embrey,  93  U.  S,  667;  Davis  v.  Webber,  66 
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ienced  in  the  cases  which  he  nndertakes,  is  entitled 
i  larger  fee  for  his  serricee  than  one  who  ia,  as  yet, 
and  inexperienced.  "In  estimating  the  value  of 
al  serricee,  there  is  a  personal  element  which 
3  applicant,  the  court,  nor  his  brother  lawyers  who 
lied  on  as  witnesses,  can  or  ought  to  ignore.  The 
ices  rendered  by  a  young  lawyer  with  the  ink  on 
;  scarcely  dry,  and  by  a  veteran  of  forty  years' 
!,  who  may  have  occupied  high  judicial  position, 
?rly  enou:gh,  be  measured  by  each  by  a  very  differ^ 
rd,  and  will  entitle  each  to  very  different  compeo- 
Thus,  where  there  is  a  dispute  aa  to  the  valne 
ional  services,  the  attorney  may  show  the  character 
at  of  his  professional  business  as  tending  to  show 
sional  standing  and  thus  sustain  the  propriety  of 
g_8i8  Bq(.  jn  g]j  action  on  a  contract  for  profes- 
ices,  the  client  cannot  show,  in  order  to  sustain  his 
the  contract,  that  plaintiff  was  a  lawyer  of  limited 
ud  experience,  when  there  is  nothing  to  indicate 
10  time  the  contract  was  entered  into,  the  client 
thing  about  plaintiff's  qualifications.*^* 
nre  and  difflonlty  of  the  oase. — So  the  nature  and 
of  the  case,  the  time  consumed,  the  amount  and 
3f  the  services,  and  the  responsibility  imposed  upon 
By,  should  be  considered  in  determining  the  value 
oraeys  services;*'*  as  it  is  but  right  and  proper 

Rep.  81;  PbelpB  v.  Hunt,  40  Conn.  97;  Campbell  v.  Qod- 
I.  App.  3S6;  Levlason  t.  Sands,  74  111.  App.  273;  Clark 
h.  104  Iowa,  448;  Caverly  v.  McOwen,  128  Mau.  674; 
r.  Boardman,  S7  Mich.  14;   Chamberlain  r.  Rodgera,  79 

Lungerbauaen  v.  Crittenden,  103  Mich.  173;  People  v. 
IT.  Bank,  10  Abb.  N.  G.  (N.  T.)  16;  Scbleslnger.  y.  Dunne, 
i.  T.)  629;  Klttredge  t.  Armatrong,  28  Wkly.  Lav  Bui. 
;  Holmes  v.  Holland,  29  Wkly.  Law  Bui.  (Ohio)  115; 
Banlgan,  22  R.  I.  22;  Wright  v.  Knozrllle  Lfvery  ft  Stock 

Ch.  App.)   59  S.  W.  677;  IntemaUonal  «  Q.  N.  R.  Co. 

Tex.  48;  Vilas  v.  Downer,  21  Vt.  419. 
ig  V.  Scales,  1  Tenn.  Ch.  620. 
I  T.  Hunt,  40  Conn.  97. 
speare  v.  Baughman,  113  Mich.  G61. 

V.  ClafllD,  86  Fed.  964;  Sanders  y.  Qraves,  105  Fed.  S49; 
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that  an  attorney  should  receive  more  for  his  servir 
case  requiring  a  longur  time,  more  labor  and  greal 
gence  than  one  not  requiring  so  much  time,  labor 
gence,  aU  else  being  equal.  Thus  the  attorney  may 
for  traveling  expenses  and  for  the  entire  time  co 
in  the  ease,  including  that  occupied  in  traveling."' 
in  cases  involving  litigation  the  nature  and  importanc 
litigation  are  to  he  considered,*" 

^^— Beiult.  So  the  success  or  result  attained  hy  n 
the  attorney's  services  is  an  important  element  in  di 
ing  the  value  of  the  latter.*"    But  the  benefit  that  ^ 

DavlB  T.  Webber,  66  Ark.  190,  74  Am.  St.  Bep.  81;  McHai 
Chicago,  D.  A  V.  R.  Co..  167  111.  497;  Farley  v.  Oelsheker. 
453;  Stevens  v.  Ellsworth,  95  Iowa,  231;  Clark  t.  Ellawi 
Iowa,  448;  Noftzger  v.  MoRett,  S3  Kan.  364;  Breanz  v.  Fn 
La.  Ann.  336;  Lee's  Succession,  4  Ia.  Ann.  67S;  BlUlngtoii 
vent  &  F.  Lumber  Co.,  E2  La.  Ann.  1397;  Cooke  v.  Plali 
Maea.  374;  Eggleston  v.  Boamman,  37  Mich.  14;  Cbamb 
Rodgers,  79  Mich.  219;  Selover  v.  Bryant,  54  Minn.  434,  40 
Rep.  349;  City  of  Holly  Springs  v.  Manning,  56  Mlas.  330; 
V.  Harned  (N.  J.  Eq.)  13  Atl.  286;  People  v.  Bond  St.  Sa 
10  Abb.  N.  C.  (N.  T.)  IE;  Scbleelnger  v.  Dunne,  36  Hiec. 
529;  Kittredge  v.  ArmstrODg,  28  Wkly.  Law  Bui.  (Ohio)  249 
V.  Holland,  29  Wklj.  Law  Bui.  (Ohio)  115;  Gorman  v.  Bai 
R.  I.  23;  Wright  v.  Knoxvllle  Livery  *  Stock  Co.  (Tenn.  C 
59  8.  W.  677;  Vinson  v.  Cantrell  (Tenn.  Ch.  App.)  66  S. 
Taylor  v.  Badouz  (Tenn.  Ch.  App.)  58  S.  W.  919;  Intenu 
G.  N.  R.  Co.  V.  Clark,  81  Tex.  48. 

■1*  Quint  r.  Opher  Silver  Mln.  Co.,  1  Nev.  304. 

■IT  Campbell  v.  Goddard,  17  111.  App.  385;  Ottawa  TJnlv 
Parkinson,  14  Kan.  169;  Selover  t.  Bryant,  64  Minn.  434, 
St  Rep.  349;  City  of  Holly  Springs  v.  Manning,  55  Mlsa.  3 
land  V.  Llllenthal,  63  N.  T.  438;  Kittredge  v.  Armstrong,  I 
■lAW  Bui.  (Oblo)  249;  International  *  G.  N.  R.  Co.  v.  Clarh 
48;  Vilas  v.  Downer,  21  Vt  419. 

»» Fillmore  v.  Wells,  10  Colo.  228;  McMannomy  v.  Chlci 
V.  R.  Co.,  167  III.  497;  Clark  v.  Ellsworth,  104  Iowa.  443;  S 
Ellsworth,  95  Iowa,  231;  Berry  t.  Davie.  34  Iowa.  694;  Nc 
MoSett,  63  Kan.  364;  Qermanla  Safety  Vault  A  T.  Go.'s 
V.  Hargls,  23  Ky.  L.  R.  S74,  64  8.  W.  616;  Louisville  Qas  C< 
giB,  17  Ky.  L.  R.  1190,  38  S.  W.  946;  Rutland  v.  Cobb,  32 
867;  Bggleaton  v.  Boardman,  37  Mich.  14;  Selover  v.  B) 
Minn.  434,  40  Am.  St  Rep.  349;  Randall  v.  Packard,  142  ] 
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ely  accrue  to  the  client  is  not  a  proper  matter  to  con- 

e)  Otlur  erideaoe  admisiible. — And  so  in  determining 
valne  of  an  attorney's  services,  evidence  may  be  intro- 
ed  to  show  the  charges  usually  made  by  other  attorneys, 
he  same  vicinity,  in  cases  of  the  same  character,  for  sim- 
servicea.*^'*  Also  the  opinions  of  attorneys  in  good  stand- 
and  active  practice  at  the  same  bar  may  be  admitted,  as 
phat  the  services  are  reasonably  worth  under  the  circuin- 
ices;***  but  a  witness  cannot  testify  as  to  the  value  of 
il  services  unless  shown  to  be  an  attorney  or  in  some  way 
lified  to  speak  on  the  subject.*'*  And  where  an  attor- 
living  in  a  different  part  of  the  state  is  offered  as  an  ex- 

lestuger  t.  Danne,  36  Hlsc.  (N.  T.)  629;  Eittr«dge  v.  ArniBtrong, 
may.  Lav  Bui.  (Ohio)  249;  Holmea  v.  Holland,  29  Wklj.  Law 
(Ohio)  115;  Qorman  v.  Banlgan,  22  R.  I.  22;  Vinson  t.  Cant- 
(Tenn.  Cb.  App.)  56  S.  W.  1034. 
>Halsli  v.  Pajaon,  107  111.  365;  Stevens  v.  EllBworth,  96  Iowa, 

ostaaton  v.  Embrer.  93  U.  S.  667;  Knight  v.  Russ,  77  Cal.  410; 
gham  V.  Sprulll,  97  III.  App.  374;  Louisville,  N.  A.  ft  C.  R  Co.  v. 
llace,  136  111.  87;  Halah  v.  Fayeon,  107  III.  365;  Heynolda  v.  Mc- 
Ian,  63  111.  46;  Nathan  v.  Brand,  167  lil.  607;  Cultom  v.  Mock,  21 

Ann.  eS7;  Jackson's  SuccesElon,  30  La.  Ann.  463;  Bodflsh  t. 
,  23  Me.  90,  39  Am.  Dec.  611;  Calvert  v.  Coze,  1  0111  (Md.)  96; 
ley  V.  RlcliardsoD,  69  Hlch.  430;  Allison  v.  Scheeper,  9  Daly  (N. 

36G;  Thompson  v.  Boyle,  8G  Pa.  477;  Vilas  v.  Downer,  21  Vt 

iGreefl  v.  Miller,  87  Fed.  33;  Sanders  v.  Graves,  105  Fed.  849; 
-t  V.  Vldal,  6  Cal.  G6;  Davis  v.  Webber.  66  Ark.  190,  74  Am.  St. 
I.  81;  Bacbman  v.  O'Reilly,  14  Colo.  433;  Hazeltlne  v.  Brockway, 
3olo.  291;  LouUvlIle,  N.  A.  ft  C.  R.  Co.  v.  Wallace,  136  111.  87; 
sh  V.  PaysoD,  107  111.  366;  McMannomjr  v.  Chicago,  D.  ft  V.  R. 

167  111.  4ST;  Covey  v.  Campbell,  62  Ind.  167;  Blizzard  v.  Apple- 
),  61  Ind.  368;  Clark  v.  Ellsworth,  104  Iowa,  412;  Jackson's  Sue- 
ilon,  30  La.  Ann.  463;  Bodflsh  v.  Fox,  23  Me.  90,  39  Am.  Dec. 
:  Kelley  v.  Richardson,  69  Mich.  430;  Allis  v.  Day,  14  Minn.  616; 
Held  V.  Kirk,  66  Barb.  (N.  T.)  464;  Williams  v.  Brown,  28  Ohio 
647;  Thompson  v.  Boyle,  85  Pa.  477;  Taylor  v.  Badoux  (Tenn. 

App.)  68  S.  W.  919;  Pickett  v.  Gore  (Tenn.  Ch.  App.)  68  S.  W. 
;  Remington  v.  Bastem  R.  Cki.,  109  Wis.  154. 
11  Fry  V.  Estes,  62  Mo.  App.  1;  Clark  v.  Ellsworth,  104  Iowa,  442. 
1  see  Howell  v.  Smith,  108  Mich.  360. 
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pert  in  a  particular  case,  it  must  be  shown  that  he  is  fami 
widi  the  ratee  charged  in  the  locality  where  the  services  i 
rendered.®*'  Where  attorneys  residing  in  one  state  are 
ployed  to  go  and  render  profeBsional  services  in  another  st 
the  compensation  to  which  they  are  entitled  will  be  gover 
by  the  value  of  such  services  in  their  home  state,  rather  t 
of  that  in  which  they  are  performed.***  The  opinion 
the  attorney  of  the  defendant  in  a  suit  is  competent  evidt 
to  shQW  that  the  plaintiff  therein  had  no  case,  where  tl 
is  a  dispute  between  the  attorney  and  his  client  as  to 
value  of  the  former's  services  in  a  suit  in  which  the  cl 
was  plaintiff,  and  which  was  settled  without  a  trial.*'* 
the  testimony  of  the  attorney  himself  may  be  admittec 
show  that  he  was  employed  in  the  case  and  that  his  serv 
were  worth  the  amount  charged.*" 

But  while  opinions  of  professional  witnesses  may  be 
ceived  in  evidence  and  are  entitled  to  great  weight  in  de 
mining  the  value  of  an  attorney's  services,  such  opinions 
only  to  he  taken  in  connection  with  other  evidence  introdu 
in  the  case,  and  all  must  be  submitted  to  the  court  or  jt 
from  which  it  or  they  must  determine  the  value.**'     And 

■as  Stevens  v.  fillsworth,  SG  Iowa,  231. 

"*  Stanberry  t.  Dlckereon,  35  Iowa,  493. 

Bi°  Aldrlch  V.  Brown,  103  Mass.  GZ7. 

uaScblicbt  T.  SUvers,  61  Iowa,  746;  Babbitt  v.  BumpUB,  73  U 
3S1,  IE  Am.  St  Rep.  GS5;  Humee  T.  Decatur  LADd  Imp.  «  F. 
S8  Ala.  461;  Cbamberlala  v.  Rodsera,  79  Mlcb.  219;  Oermania  Sa 
'vault  Jt  T.  Co. 'a  Aasignee  v.  HarBis,  23  K7.  L.  R.  874.  64  8.  W. 

■"  ganders  v.  Graves,  106  Fed.  849;  Head  v.  Hargrave,  106  H 
45;  Moore  v.  Watts,  81  Ala.  S61;  In  re  Borland,  63  Gal.  281;  B 
man  v.  O'Reilly.  14  Colo.  433;  Willard  v.  Williams,  10  Colo,  i 
140;  Bourke  v.  WhitinB,  19  Colo.  1;  Dorsey  v.  Com.  2  III.  App.  I 
HcMannomy  v.  Cblcago.  D.  A  V.  R.  Co.,  167  III.  497;  William 
Boyd,  75  Ind.  286;  Blizzard  v.  Applegate,  61  Ind.  368;  Arndt  v.  1 
ford,  8S  Iowa,  499;  Beutley  t.  Brown,  37  Kan.  14;  Louisville 
Co.  V.  HarslB,  17  Ky.  L.  R.  1190,  33  S.  W.  946;  Jackson's  SuccesG 
80  La.  Ann.  463;  Auld'B  Succession,  45  La.  Ann.  248;  RAudolpI 
Carroll,  27  La.  Ann.  467;  Cullom  v.  Mock,  Zl  La.  Ann.  687;  Ti 
bull  V.  Ricbardson.  69  MIcli.  4D0;  Olson  v.  OJertaen,  42  Minn.  < 
CoBgrove  v.  Leonard.  134  Mo.  419;  Rose  v.  Spies.  44  Mo.  20;  R< 
V.  Hyde,  14  Daly  (N.  T.)  431;  Randall  v.  Packard,  142  N.  T. 
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lold  be  governed  by  the  evidence  in  the  case,  and  not 
preconceived  notions  of  the  valne  of  auch  services.*^* 
e  an  action  is  brought  for  compensation  for  services 
I  in  taking  depositions,  a  copy  containing  all  the 
s  and  answers  may  be  admitted  to  show  whether 
Qtiff  performed  the  services  with  proper  care,  where 
1  is  shown  by  a  witness,  who  was  present,  to  be  a 
>ne.*'*  So  where  the  defendant  admitted  to  a  thii'd 
lat  he  was  indebted  to  the  plaintiff  in  the  amount 
for  services  rendered,  it  is  proof  of  the  plaintiff's 
recover,""  The  records  and  pleadings  in  a  case 
admitted  towards  proving  his  employment  and  the 
:  his  aervicea,"* 

e  an  attorney  se^s  to  recover  for  professional  serv- 
ier  a  contract,  the  services  contemplated  rather  than 
ices  actually  performed  should  be  considered,  and 
it  cannot  show  that  the  labor  performed  was  light 
arison  with  the  alleged  contract  price.*" 
ridenoe  not  adniuiblc. — But  the  attorney  may  not 
le  evidence  of  what  he  received  for  services  in  an- 
it,  or  of  what  another  attorney  received  in  the  same 
ler  suit,  to  show  what  bis  services  are  reasonably 
\  the  present  suit ,*"  unless  they  have  beem  engaged 
ar  services,  have  the  same  experience  and  skill,  and 
rformed  the  same  amount  of  labor  in  each  case."* 


J.  Holland,  29  Wkly.  Law  Bui.   {Ohio)   115;   Klttredge  v. 

ig.  28  Wkly.  Law  Bui.  (Ohio)  24». 

Inwn  T.  Dalley,  107  Ind.  117. 

k  T.  Hill.  31  Mo.  App.  101. 

uton  T.  Cain,  50  Ala.  40S. 

ng»r  T.  Breen,  7  Ind.  App.  567. 

kupeare  t.  Baughman,  113  Mich.  651. 

t  r.  VIdal.  6  Gal.  56;  Bobbins  v.  Harvey,  5  Conn.  336;  Ot- 

Iveraity  v.  Parkinson,  H  Kan.  1B9;  Ottawa  University  v. 

I  Kan.  1«4;  Calvert  t.  Coze,  1  Gill  (Md.)  96;  Babbitt  v. 

73  Hlch.  331,  16  Am.  St,  Rep.  685;  AlUaon  v.  Scheeper,  9 

T.)  365;  Playford  v.  Hutchinson,  135  Pa.  426;  Taylor  v. 
Tenn.  Ch.  App.)  68  S.  W.  919;  Kelly  v.  Houghton,  69  Wis. 
apare  Cnaniag  v.  Kemp.  22  Wis.  609. 
iwa  University  v.   Parkinson,   14  Kan.   169;    Ottawa  Uni- 

Welah,  14  Kan.  164;  Robbins  T.  Harvey,  5  Conn.  336. 
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Where  an  attorney  conducta  a  suit  for  a  person  he  is  enti 
to  a  reasonable  compensation  for  his  services,  without  reg 
to  what  he  received  from  another  person  for  condnctin 
suit  on  a  similar  state  of  facts,  the  latter  suit  having  1: 
stayed  to  await  the  determination  of  the  former  Buit.®"^ 
where  an  attorney  argues  a  case  at  one  term  for  an  agi 
smu  and  at  a  subsequent  term  argnes  the  same  case 
charges  more  for  it,  it  is  a  question  of  fact  whether  hi 
entitled  to  the  same  or  other  compensation.^' 

It  is  improper  to  admit  proof  that  the  services  of  a  goo< 
tomey  at  the  place  where  the  plaintiff  attorney  was  were 
sonably  worth  ao  much  per  month.  If  evidence  of  this  nal 
is  sought  to  be  introduced  it  should  be  done  by  calling 
witness'  attention  to  the  particular  services  rendered,  and 
him  give  his  opinion  thereon.*''  Nor  may  evidence  ' 
other  attorneys  were  employed  in  the  same  case  in  wl 
the  plaintiff's  attorney  was  employed  be  introduced,  un 
it  is  shown  that  they  made  his  labors  lighter  in  some 
speet.*'*  Nor  may  evidence  that  the  opposite  side  attem] 
to  employ  him  after  his  client  had  done  bo  be  admitted; 
can  he  show,  as  evidence  of  a  reasonable  fee,  what  the  o< 
side  offered  to  give  him.*"  So  evidence  as  to  the  amt 
of  business  the  attorney  had  on  hand  when  the  serv 
were  rendered  is  irrelevant.**"  Nor  are  rules,  prescri 
by  the  local  bar,  setting  forth  a  list  of  rates  to  be  char, 
binding  upon  a  client  unless  the  circumstances  are  sue! 
to  show  that  the  client  presumably  had  knowledge  of  t 
rules  and  employed  the  attorney,  expecting  t«  pay  accor< 
to  them.®" 

■IE  Bruce  v.  Dickey,  116  III.  E27.  Compare  Cnnnlng  v.  Kem] 
WlB.  509. 

«*«  Strong  V.  McConnel,  5  Vt  338. 

"I  Southgate  V.  Atlantic  ft  P.  R.  Co..  61  Mo.  89. 

ess  Hutchlneon  v.  Dunbam,  41  111.  App.  107;  In  re  SImpsoa'i 
tate,  G3  Hun  (N.  Y.)  629;  Wright  t.  GUIeBple,  43  Ho.  App.  244. 

»"»  BteenerBOD  v.  Waterbury,  62  Minn.  211. 

iM  Galther  v.  Dougherty,  18  Ky.  L.  R.  709,  38  S.  W.  2. 

stiRoylan  v.  Holt,  45  Mlas.  277;  Planters'  Bank  v.  Homberg 
Cold.  (Tenn.)  631;  Galther  v.  Dougberty,  18  Ky.  L.  R.  709,  1 
W.  2. 


Digitized  byGoOgIc 


708a  CLIENT'S  LUBIUTT.  1547 

707.    Riglit  of  attorney  to  claim  more  than  oriffinally  de- 


Where  an  attorney  has  imdered  an  account  to  his  client, 
be  fact  that  he  has  therein  demanded  a  certain  amonnt  for 
ervices  rendered,  does  not  estop  him  from  subsequently 
ilaiming  a  larger  amount  for  such  services,  if  the  client 
loes  not  pay  such  account  when  presented,  but  chooses  to 
lispute  it.***  Some  decisions,  however,  hold  that,  unless 
he  demand  was  made  in  the  nature  of  a  compromise  or  by 
aistake,  the  attorney  cannot  recover  more  than  he  originally 
[emanded,  nor  prove  that  his  services  were  worth  more  than 
uch  demand.**'  But  of  course  if  the  amount  to  be  received 
las  been  fixed  by  contract,  or  if  there  has  been  a  final  set- 
lement,  the  attorney  cannot  prove  that  bis  services  were 
porth  more  and  thereby  receive  a  greater  amount.*** 

\  708.    SefeniM  of  client  to  action  for  compeniation. 

<a)  Bad  faith  or  negl^ence  of  the  attorney. — If  an  attor- 
ley  has  abused  the  confidence  and  trust  which  were  reposed 
n  him,  or  has  been  so  negligent  or  ignorant  in  the  perform- 
mce  of  his  duties  that  his  services  have  been  of  little  if  any 
'alue  to  his  client,  the  latter  may  set  these  facts  up  as  a 
lefense,  either  in  mitigation  of  or  as  a  bar  to  the  amount 
ilaimed  by  the  attorney  as  compensation,**'  whether  the 

BtiHtller  v.  Beal,  26  Ind.  234;  Romem  t.  Campau,  17  Mich.  827; 
kills  V.  Day,  14  Minn.  616;  Wilson  v.  Minneapolis  &  N.  W,  R.  Co., 
:i  Minn.  4S1;  Williams  v.  Qlenn;,  16  N.  Y.  389;  Bradt  v.  Scott,  63 
?un  (N.  Y.)  632;  Hard  v.  Burton,  62  Vt.  314. 

Ml  Flower's  Succession,  3  La.  Ann.  292;  Ingersoll  v.  Morse,  33 
diss.  667;  Pickett  v.  Gore  (Tenn.  Ch.  App.)  G8  S.  W.  402. 

*«Pbenlx  Ins.  Co.  v.  McKenzle,  38  111.  App.  630;  Coopwood  ▼. 
Vallace,  12  Ala.  7S0. 

■"Pearson  t.  Darrlngton,  32  Ala.  227;  Hinckley  v.  Krng  (Cal.) 
14  Pac.  118;  Bridges  t.  Paige,  IS  Gal.  G40;  Brackett  v.  Norton,  4 
^nn,  517,  10  Am.  Dec.  179;  Larey  v.  Baker,  86  Oa.  468;  MeArtbur 
'.  Fry,  10  Kan.  233;  Thomas  t.  Mahone,  9  Bush  (Ky.)  Ill;  O'Hal- 
oran  v.  Marshall,  8  Ind.  App.  394;  Lindsay  v.  Carpenter,  90  Iowa, 
129;  Tlmberlake  v.  Crosby,  81  Me.  249;  Cavetly  v.  McOwen,  126 
dass.  222;  Davis  v.  SwedlBb-Amerlcan  Nat.  Bank,  78  Minn.  408,  79 
Lm.  St.  Rep.  400;  Carter  T.  Tallcot,  36  Hun  (N.  Y.)  393;  Chatfleld 
'.  Slmonson,  92  N.  Y.  209;   Hopping  v.  Qulnn,  12  Wend.  (N.  T.) 
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amount  had  been  fixed  by  express  contract  or  not.  Thi 
where  an  attorney  acted  in  excess  of  his  authority  and  t 
Tersely  to  his  client's  intereets,  it  is  a  defense  to  his  claim  i 
compenaation.^*^  Likewise  is  a  continuance  of  a  case  a 
trary  to  his  client's  instructions  whereby  the  client  becon 
liable  for , costs. *^^  Nor  can  an  attorney  recover  compeni 
tion  where  he  is  the  client's  only  attorney  and  falls  to  bri 
a  suit  for  which  he  is  retained.***  It  would  be  otherwii 
however,  if  he  was  merely  an  assistant,  and  stood  ready 
perform  his  part  of  the  contract,  but  the  suit  was  never  i 
stituted.*" 

But  the  client  must  show  that  the  damage  suffered 
him  resulted  from  the  attorney's  negligence,  or  bad  fail 
in  order  that  he  may  put  up  such  a  defense.*^''  The  mi 
fact  that  the  attorney  failed  to  win  a  case,  or  that  1 
services  were  of  no  benefit  to  the  client,  does  not  in  genei 
affect  the  attorney's  right  to  compensation,  unless  the  faili 
was  due  to  the  attorney's  negligence  or  incompetence.'"* 
the  failure  of  an  attorney  to  reserve  a  bill  of  exceptions 
an  erroneous  ruling  of  the  circuit  court,  as  to  the  sufficicE 
of  a  subsequent  promise  to  revive  a  debt  barred  by  the  st 
ute  of  limitations,  is  not  such  n^ligence  as  would  p 
vent  him  from  recovering  his  fee  from  his  client;*"'  i 
is  his  failure  to  be  present  at  the  final  trial  of  the  suit,  whi 
it  is  not  shown  that  he  was  employed  generally  to  represi 
his  client's  interests  in  the  suit*'^ 

617;  Nlion  v.  Phelps.  29  Vt.  198;  Maynard  v.  Brigga,  26  Vt. 
Armln  v.  LoomlB,  82  Wis.  86. 

■«  Chatfleld  v.  SlmonBan,  92  N.  Y.  209. 

•"  OUaltoraD  v.  Marehall,  8  Ind.  App.  394. 

»M  Thorn  V.  Beard,  135  N.  T.  643. 

■»  Carter  v.  Baldwin,  95  Cal.  476. 

sBoHlnekley  v.  Krug  (Cal.)  34  Pac.  118;  Deering  v.  Schreyer. 
MlBC.  (N.  T.)  237. 

MI  Foltz  V.  Cogswell,  86  Cal.  542;  Blnger  v.  Steele,  24  III.  App. 
Brackett  v.  Seara,  15  Mlcb.  244;  Bowman  v.  Tallman,  25  N.  T.  Su| 
Ct.  385;  Bills  v.  Polk,  4  Lea  (Tenn.)  494;  Murphey  v.  Sbepardi 
60  Wis.  412.    Bee  ante,  i  656  et  seq. 

'S3  Pearson  v.  Darrlngton,  32  Ala.  229. 

*■>  Pearson  v.  Darrlngton,  32  Ala.  227;  Douglass  v.  Eaaon,  36  j 
687. 
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The  fact  that  the  attorney  occupied  inconeiBtent  relations 
th  other  parties  cannot  be  pleaded  tta  a  defense  to  the 
:omey'8  action  to  enforce  payment  of  hia  fees,  where  the 
ent  knew  of  snch  inconsistent  relation  at  the  time  he  em- 
jyed  him,  or  consented  thereto,*'** 

<b)  Tailnre  to  pay  over  money  collected. — If  an  attorney 
llects  money  for  his  client  and  without  a  legal  reason  re- 
ses  or  faib  to  pay  it  over  within  a  reasonable  time,  or 
demand,  and  the  client  U  compelled  to  resort  to  legal 
oceedings  and  employ  other  counsel  to  obtain  it,  the  attor- 
y  that  collected  the  money  thereby  loses  his  right  to  com- 
nsation  for  such  collection.'"'  If,  however,  there  is  some 
^I  reason  for  the  attorney's  thus  withholding  the  money 
llected,  as  where  he  retains  it  in  payment  for  fees  due 
m,  the  client  can  recoTer  only  the  surplus  after  deducting 
eh  fees.'" 

(o)  Attorney's  incceu  at  a  defen«. — An  attorney,  when 
tained  by  a  client  to  conduct  a  case  for  him,  does  not  im- 
iedly  contract  that  he  will  be  successful  at  all  events.  Ho 
ntracts  to  give  to  the  case  due  skill,  care  and  diligence; 
id  if  he  has  faithfully  and  intelligently  performed  his  serv- 
es, and  has  not  expressly  contracted  not  to  charge  a  fee 
ileaa  successful,  the  fact  that  be  was  not  successful  in 
inging  the  case  to  the  desired  conclusion  will  not  deprive 
m  of  his  compensation  for  services  rendered.*" 

(d)  When  client  may  plead  the  ttatnte  of  limitatioiu. — 
I  this  case  as  in  all  others  in  which  the  statute  of  limitations 
ay  be  pleaded,  the  statute  begins  to  run  from  the  time  the 

BMMealer  v.  Gilbert,  !2  Ky.  L.  R.  1523.  60  S.  W.  8;  Brodla  t.  Par- 
DB,  23  Ky.  L.  R.  S31,  64  S.  W.  426. 

■BtTrapnall  v.  Byrd.  22  Ark.  10;  Gray  v.  Conyera,  70  Ga.  349;  Mc- 
oweU  T.  Bafeer.  29  Ind.  481;  Large  v.  Coyle  (Pa.)  12  AU.  313; 
Istaer  v.  Knox,  13  Pa.  822,  G3  Am.  Dec.  503;  WIIIb  t.  Kane,  2  Grant 
u.  (Pa.)  60;  Bredin  v.  Klngland.  4  Watts  (Pa.)  420. 
•MSoper  V.  Manning,  147  Maas.  126;  Burns  v.  Allen,  16  R.  I.  32, 
Am.  St.  Rep.  844;  FosUr  t.  Jackson,  8  Baxt.  (Tenn.)  433. 
Mt  French  t.  Connlngliain,  149  Ind.  632;  Fanner  v.  McCan'a  Sue- 
>8Sloii,  49  La.  Ann.  600;  Brackett  v.  Sears,  16  Mich.  244;  Moraa 
IL'Btourneaii,  118  Mich.  169;  Harrlman  t.  Balrd,  158  N.  T.  691; 
nah  V.  Cavenaugh,  2  Pa.  187;  Bills  t.  Polk,  4  Lea  (Tenn.)  494. 
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attorney's  cauBC  of  action  accrues,  which  is  at  the  time 
attorney  has  completed  hia  performance  or  the  contingei 
has  happened,  and  he  is  entitled  to  sue,  if  necessary,  for 
compensation;  and  as  has  been  seen,  where  an  attorney 
employed  generally  to  conduct  a  case,  his  contract  is  an 
tire  one,  continuing  until  final  termination  of  the  suit, 
entry  of  judgment,  unless  previously  terminated  by  the  clif 
Therefore  the  statute  of  limitations  ■would  begin  to  i 
against  the  attorney  from  the  time  judgment  was  entered, 
the  suit  or  service  was  otherwise  tenniuated,  and  the  cli' 
could  plead  such  statute  in  bar  of  the  attorney's  claim 
the  latter  delayed  enforcing  the  same  until  after  the  Hi 
prescribed  by  statute  had  expired."*  But  if,  before  si 
termination  of  the  suit,  the  attorney  is  discharged  by 
client,  or  if  the  attorney  abandons  the  case,  for  good  cat: 
before  judgment  has  been  entered,  a  present  right  of  act 
for  part  services  would  arise,  and  the  statute  would  be 
to  pun  from  that  time.*"  If,  however,  the  attorney  had 
been  generally  retained  in  the  case,  but  had  been  emplo; 
only  for  a  particular  purpose,  as  assisting  in  the  exami 
tion  of  witnesses,  preparing  a  declaration,  or  arguing 
cause,  the  statute  would  begin  to  run  from  the  time  he  1 
completed  his  particular  duty. 

Where  the  parties  have  made  a  contract  by  which 
attorney  is  to  be  paid  at  a  specified  time,  and  he  has  b 
discharged,  or  abandons,  for  good  cause,  before  that  tii 

"•Wblteh«ad  T.  Lord,  7  Ezch.  691;  Harris  v.  Osbonm,  2  Cro 
ft  M.  6S9;  MarUndale  v.  Falkner,  2  C.  B.  706;  Phelps  t.  Patter 
26  Ark.  ISG;  Fenno  T.  Engllsta,  22  Arte.  f70;  Hancock  v.  Plo-f 
47  C«I.  161;  Meyer  v.  McCumber,  76  IH.  App.  119;  Walker  v.  O- 
rlch,  16  111.  341;  Ennla  y.  Pullman  Palace  Gar  Co.,  16E  111.  ] 
Eliot  T.  Lawton,  7  Allen  (Mass.)  274,  8S  Am.  Dec  683;  Join 
T.  Pylea,  11  Smedee  A  M.  (Miss.)  1S9;  Bathgate  t.  Haekln,  59  N 
E33;  Bniyn  v.  Comstock,  B6  Barb.  (N.  T.)  S;  Reavey  v.  Clark 
Hun  (N.  Y.)  641;  Mosgrove  v.  Golden,  101  Pa.  605;  Campbel 
Maple's  Adm'r,  106  Pa.  304;  Jones  t.  Lewis,  11  Tex.  350;  Star] 
Hart,  22  Tex.  Civ.  App.  643;  Davis  v.  Smith,  48  Vt  62;  Nobl 
Bellows,  63  Vt  627.  But  see  Holloway  t.  Appelget.  66  N.  J. 
683. 

•»  Eliot  T.  Lawton,  7  Allen  (Mass.)  274,  83  Am.  Dec.  68S;  Ad 
T.  Port  Plain  Bank,  36  N.  Y.  256. 
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statute  begins  to  run  only  from  the  time  he  wonld  have 
rfat  to  his  compeneatioD,  which  ie  the  time  set  forth  in 
xtntract     Thus  where  he  has  agreed  to  render  his  serv- 

for  which  he  is  to  be  paid  a  certain  sum  when  judg- 
t  is  entered,  or  a  compromise  obtained  in  favor  of  his 
it,  and  he  is  wrongfully  discharged  before  the  action  is 
inated,  the  statute  of  limitation  does  not  commence  to 

against  the  claim  for  compensation  nntil  judgment  is 
rered,*"**  or  a  compromise  made.*"*     So  if  he  was  to  be 

when  judgment  was  collected,  the  statute  would  begin 
on  from  that  time."" 

19.    Effect  of  premature  termination  of  employment  on 

attorney's  ri^ht  to  compensation — ^In  g^eral. 
8  a  general  rule  an  attorney's  right  to  compensation  does 
accrue  until  he  has  completely  performed  the  services  con- 
ted  for,*'*  or  until  some  contingency,  upon  which  his 
pensation  depended,  has  happened.  But  it  often  hap- 
i  that  an  attorney's  employment  is  brought  to  an  end 
me  cause  or  another  before  the  attorney  has  fully  per- 
iled the  stipulated  service  or  the  contingency  has  hap- 
^  The  question  then  arises  as  to  what  compensation, 
ny,  the  attorney  is  entitled  to  for  services  already  per- 
aed.  The  solution  of  this  question  must  necessarily  de- 
i  upon  the  nature  of  the  contract  of  employment,  and 
D  the  means  or  causes  by  which  the  employment  has 
1  prematurely  terminated.  In  some  cases  it  may  be 
:  he  can  recover  the  full  compensation  agreed  upon,  in 
ITS  the  reasonable  value  of  services  rendered,  and  in  oth- 
it  may  be  that  he  can  recover  nothing.  It  will  be  shown 
the  following  sections  how  this  right  is  affected  by  a 
mature  termination  of  the  relation  in  the  moat  usual 

"8. 

>BartIett  v.  Odd  Fellows'  Say.  Bank,  79  Cal.  218,  12  Am.  St. 

,  139. 

iBarUett  v.  Odd  Fellows'  Sav.  Baok,  79  Cal.  218,  12  Am.  St. 

.  129. 

a  Foster  v.  Jack,  4  Watts  (Pa.)  334;  Morgan  v.  Brawn,  12  La. 

u  169. 

'Nichols  7.  Scott,  18  Tt  47;   Scobe?  v.  Robs,  e  Ind.  446.    S«e 

>,  !  691. 
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§  710.    When  ended  hj  eUent't  own  act 

As  we  shall  see  hereafter,  where  an  attorney  is  ei 
by  a  client,  he  cannot  ab&ndon  or  terminate  such 
ment  without  a  legal  reason  or  excuse.  So  the  clienl 
not  discharge  him  or  otherwise  terminate  the  relatic 
out  some  valid  excuse  or  reason  therefor.  If,  then,  w 
attorney  has  been  employed  generally  by  hie  client, 
ter  discharges  him,  or  otherwise  prevents  him  from  f 
his  contract,  without  any  valid  reason  or  excuse,  th 
ney  may  recover,  on  a  quantum  meruit,  compensal 
the  services  he  had  rendered  up  to  the  time  of  '. 
charge.®**  But  if  the  amount  of  compensation  had  1 
pressly  agreed  upon,  and  the  attorney  was  ready  and 
on  his  part  to  fulfill  his  contract,  he  may  recover  th' 
amount  of  compensation  stipulated  for,**"  Or  if  the  ( 
is  employed  for  a  definite  time,  and  he  is  discharged 
cause  before  that  time  has  expired,  the  client  will  b 
to  him  for  whatever  lose  he  has  sustained  by  reason 
discharge.*"  If,  however,  the  parties  had  entered 
contract  for  a  contingent  fee,  in  case  of  success  of 
tomey  in  prosecuting  a  suit,  the  measure  of  damage 
be  a  reasonable  compensation  for  services  already  re 

sat  Moore  t.  RobinsoD,  92  III.  491;  Scobej  v.  Robs,  5  I 
Frencb  v.  Cunningham,  149  Ind.  632;  Henry  t.  Vance,  111 
Western  Union  Tel.  Co.  t.  Semmea,  73  Md.  9;  Duke  t.  H 
Mo.  App.  296;  Quint  v.  Opher  Silver  Mln.  Co.,  4  Nev.  304; 
T.  Berger,  93  N.  Y.  S24,  45  Am.  Rep.  263;  Ogden  t.  Devlin, 
Super.  Ct.  GSl;  Copp  t.  Colonial  Coal  ft  Iron  Co-,  33  Misc. 
773;  In  re  Mitchell,  S7  App.  Div.  (N.  Y.)  22;  Com.  v.  1 
Pa.  Super.  Ct  647. 

sasBrodle  v.  Watkine,  33  Ark.  645,  34  Am.  Rep.  49;  ' 
Trescony,  76  Cal.  621;  Bartlett  t.  Odd  Fellows'  Sav.  Bank, 
218,  12  Am.  St.  Rep.  139;  Town  of  Mt.  Ternon  v.  Patton,  91 
Moyer  t.  Cantieuy,  41  Minn.  242;  Reynolds  v.  Clark  Cou 
Mo.  680;  Kersey  v.  Qarton,  7?  Ho.  646;  McBlhlnney  t.  Klip 
App.  94;  Grant  v.  Langley.  34  Misc.  776;  Brlglit  v.  Taylor, 
(Tenn.)  159;  McClain  v.  Williams,  8  Yerg.  (Tenn.)  230;  Ca 
Chlem,  6  Sneed  (Tenn.)  116;  Myers  v.  Crockett,  14  Tex.  2 
T.  Cunnln^am,  26  Tex.  26. 

M«Hunt  V.  Test,  8  Ala.  713;  Baldwin  v.  Bennett,  4  Cal.  3 
sey  V.  OartOD,  77  Mo.  645;  McBlblnney  v.  Kline,  6  Mo.  i 
Myers  t.  Crockett,  14  Tex.  267. 


zedbyGoOgIc 


GHENT'S  UABIUTY. 


15SS 


not  the  amotint  of  the  contingent  fee  agreed  upon;''' 
gh  if  it  were  a  case  depending  upon  some  other  contin- 
Y,  which  had  already  happened  at  the  time  of  the  ter- 
ition  by  the  client,  the  attorney  could  recover  the  ful! 
int  of  such  fee.^*^ 

at  if  the  client  discharges  an  attorney  employed  upon 
«ific  contract,  for  a  good  and  justifiable  cause,  the  weight 
iithority  holds  that  the  client  is  not  therehy  under  any 
lity  to  the  attorney  for  fees.*" 

—  Wliat  BofflDient  cause  for  diaoharge.  There  can  be 
efinite  rule  as  to  what  will  be  a  sufficient  cause  to  justify 
lischarge  of  an  attorney  who  has  been  employed  for  a 
ified  time,  just  as  there  cannot  be  a  definite  rule  as  to 
:ause  for  an  attorney's  abandonment.     But  there  would 

to  be  no  doubt  on  the  subject  if  the  attorney  had  been 
irred  from  practicing,  for  then  he  could  not  perform  his 

to  his  client,  by  order  of  the  court ;  or  if  he  should  re- 
to  r^ard  or  obey  any  special  instructions  given  to  him 
is  client;  or  if  he  should  prove  unfaithful  to  his  client's 
ests,  or  to  the  confidence  reposed  in  him  by  the  client, 
ither  of  these  events  the  client  would  certainly  have  a 
lient  cause  for  discharging  hia  attorney.  So  if  the  at- 
ty  does  not  possess  that  degree  of  knowledge  and  skill 
b  he  impliedly  represents  himself  to  possess  when  he 
rtakes  his  client's  business,  and  is  negligent  and  un- 
ful   in  the  performance  of  hie   duty,   he  may  be  dis- 

WeaUrn  Union  Tel.  Co.  v.  Semmee,  73  Md.  9;  Majore  v.  Hick- 
2  Bibb    (Ky.)  217;  Henry  v.  Vance,  111  Ky.  7Z;   Badger  v. 
r.  8  MlBC.   (N.  Y.)   63?    (see  BltUner  v.  Gomprec^t,  28  Misc. 
'.]  218) ;  Polsley  v.  Anderaoo,  T  W.  Ta.  202. 
MacKle  v.  Howland,  3  App.  D.  C.  461:  Bright  v.  Hewee.  IS  La. 
666;  Commandeur  v.  CarroUton,  16  La.  Ann.  T. 
Pennington  v.  Underwood,  56  Ark.  63;  Walsb  v.  Shumway,  65 
71;  McArthur  T.  Fry,  10  Kan.  233;  Rousseau  v.  Marionoeaux, 
u  Ann.  293;  Merchants'  Nat  Bank  v.  EusUb,  8  Tex.  Civ.  App. 
Bafford  v.  Vermont  A  C.  R.  Co.,  60  Tt.  185. 
Watsb  v.  Shumway,  65  III.  471.    As  was  said  In  this  case.- 
le  be  cannot  rescind  the  contract  at  discretion,  It  results,  from 
try  nature,  tbat  be  may  do  so  if  the  attorney  fails  to  use  rea- 
lie  diligence  in  the  performance  of  hia  part  of  the  undertak- 
ers.—98. 


fr. 


^ 
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§  711.    When  ended  by  attorney's  own  act. 

(a)  In  general. — When  an  attorney  haa  been  employ 
carry  on  or  defend  a  suit,  the  contract  of  employment 
ways  presumed  to  be  an  entire  contract  and  to  continue 
the  final  termination  of  the  suit  or  action,  that  is  until  t 
try  of  final  judgment  or  other  termination,  and  the  atl 
cannot  abandon  his  client's  case  without  a  just  cause  an 
sonable  notice.*"  If  an  attorney,  therefore,  withou 
cause  abandons  his  employment,  either  by  words  or  ac 
fore  the  case  in  which  be  was  employed  haa  been  conduc 
its  termination,  or  before  the  contingency  upon  whit 
emplojTnent  depended  has  happened,  he  will,  in  some 
dictions,  forfeit  all  right  to  compensation  for  any  s 
he  may  have  rendered,*"  This  doctrine  is  based  upc 
ground  that  the  contract  being  entire  the  attorney  mus 
form  it  entirely,  before  he  earns  his  compensation,  and 
in  the  same  position  as  any  person  who  is  engaged  in  n 
ing  an  entire  service,  who  must  show  full  performan 
fore  he  can  recover  the  stipulated  compensation.*" 
where  his  conduct  is  adverse  to  his  client  and  to  tl 
vantage  of  the  other  side,  it  has  been  held  that  he  h 
right   to  compensation  for  any  services.*^*     On  the 

ing.  Wbether,  Id  such  event,  the  attorney  would  be  entitled 
compenaatlon  for  eerrices  rendered,  has  not  been  discusaed 
present  case;  but,  upon  tbe  well  recognized  principles  gov 
analogous  cases,  we  do  not  perceive  how  campensatlon  can  b« 
npon  the  principle  of  a  quantum  meruit.  The  contract  Is 
tirety,  and  the  attorney  iiaving  failed  to  perform,  there  can 
apportionment  of  compensation.  Of  course  it  differs  from  a  case 
an  attomsy  lias  t)een  retained  without  a  specific  contract." 

eii  Measles  V.  Rodrlguea,  1  Price,  92;  CresBwell  v.  Byron,  1 
272;  NlchollB  v.  Wilson.  2  Dowl.  (N.  S.)  1032;  Whitehead  t. 
11  Eng.  t«w  ft  Eq.  5S9;  Eliot  v.  Lawton,  7  Allen  (Mass.)  : 
Am.  Dec.  6S3;  Tenney  v.  Berger,  93  N.  Y.  B24,  45  Am.  Hep.  26 
Bathgate  v.  Haslfln,  G9  N.  Y.  S35:  Davis  T.  Smith,  4S  Vt.  52. 

sTi  Tenney  v.  Berger,  93  N.  Y.  G24,  45  Am.  Rep.  263;  Uol 
Evans,  129  N.  Y.  140;  Bolte  v.  Flchtner,  68  Hun  (N.  Y.)  147; 
roll  v.  Cbism,  5  Sneed  (Tenn.)  116;  Southern  Nat.  Bank  v. 
(Tejt.  Civ.  App.)  36  S.  W.  911;  Blanton  v.  King.  73  Mo.  App. : 

*Ts  Tenney  v.  Berger.  93  N.  Y.  524,  45  Am.  Rep.  263. 

8"  Andrews  v.  Tyng,  94  N,  Y.  16. 
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there  are  cases,  following  the  rule  set  forth  in  Britton 
imer,*^'*  holding  that  where  one  agrees  to  work  a  speci- 
time,  for  an  entire  Bum,  he  may  recover  for  the  value 
a  services  rendered,  leas  the  loss  suffered  by  the  client 
3aaon  of  auch  abandonment,  although  he  abandons  the 
oyment  before  the  completion  thereof,  without  just  cause 
a  client's  consent.*^' 

)  Abandonment  justified. — Where,  however,  the  attorney 
!  justifiable  cause  for  his  abandonmient,  or  does  so  with 
ient's  consent,  he  does  not  thereby  forfeit  all  his  rights  to 
lensation,  but  may  recover  the  reasonable  value  of  services 
dy  rendered,  unless  he  waives  or  abandons  his  claim  for 
lenaation  at  the  time  of  his  withdrawal  f''  and  if  he  has 
;  a  special  contract  with  his  client  to  perform  the  services 
certain  fee,  he  may  recover  the  whole  amount  of  the  fee 
ke  manner  as  if  the  services  had  been  completely  per- 
ed,  the  cause  for  the  abandonment  being  considered  as 
3vention  of  full  performaDce,  by  the  client.®^®  And  if 
ittomey  has  a  good  cause  for  his  withdrawal  from  the 
act  of  a  suit  then  upon  the  trial  list,  in  which  bis  client 
ither  counsel,  and  he  gives  written  notice  of  his  with- 
al to  his  client  and  to  the  opponent,  it  is  not  necessary 
he  should  obtain  the  consent  of  the  court,  or  of  his 
t  to  such  withdrawal,  in  order  that  he  may  recover  for 
ireviouB  services.*'"  So  if  an  attorney  withdraws  from 
it  because  he  finds  that  the  objects  sought  thereby  are 
isistent  with  a  previous  employment,  he  does  not  forfeit 
•ight  to  recover  for  his  services  under  his  former  em- 
See  ante,  i  367. 

Morgan  v.  Roberts,  38  111.  6G.     See  ante,  i  367. 
Coopwood  V.  Wallace,  12  Ala.  790;  Montgomery  v.  Montgomery, 
rail.  677;  Sweeney  v,  Kerr'a  Ei'r,  16  Ky.  L.  R.  33,  25  S.  W.  273; 
:  V.  Becbner.  19  Ky.  L.  R.  521,  41  S.  W.  35;  Eliot  t.  Lawton.  7 
(Msas.)  274,  83  Am.  Dec.  683;  Powers  v.  Manning,  164  Mass.  370; 
By  V.  Berger,  93  N.  Y.  S24,  45  Am.  Rep.  263;  Campbell  t.  Good- 
23  Pa.  Co.  Ct.  R.  609;  Verner  v.  Sullivan.  26  S.  C.  327;  Balrd 
.tcltff.  10  Tex.  81;  Ryfn  v.  Martin.  18  Wis.  672. 
Hunt  T.  Test,  8  Ala.  713;   Polsley  v,  Anderson,  7  W.  Va.  202, 
m.  Rep.  613;  Kereey  t.  Garton,  77  N.  W.  646;  Baldwin  v.  Ben- 
4  Cal.  392. 
Powers  v.  Manning.  154  Mass.  370. 
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ployment.""  Where  an  attorney  is  employed  by 
to  settle  np  the  firm  affairs,  and  does  so  up  to  a  certa 
where,  the  interests  of  the  partners  becoming  adven 
votes  himself  to  the  interests  of  one  partner  alone, 
recover  compensation  from  the  other  partner  for  tl: 
ices  rendered  before  the  interests  of  the  parties  be 
verse,  but  not  afterwards.*** 

Where  one  member  of  a  law  firm  has  withdraw 
tract  of  employment  of  such  firm  is  of  a  divisibli 
under  which  a  recovery  may  be  had  for  services, 
the  client  has  already  had  the  benefit,  but  such  witl 
partner  can  have  no  interest  in  fees  for  services 
by  the  remaining  member  of  the  firm  in  concluding 
ticular  business.*** 

(c)  What  lofflcient  cauie  for  abandonmoit. — W 
be  a  sufficient  cause  to  justify  an  attorney  in  aban 
case  in  which  he  has  been  retained  is  not  and  cannc 
down  in  any  definite  rule;  but  it  would  seem  that  a 
conduct  on  the  part  of  the  client  that  impedes  or 
the  attorney  from  properly  prosecuting  the  case  ' 
sufficient.  If  the  client  refuses  to  advance  mone 
the  expenses  of  the  litigation,  or  if  he  unreasonabl 
to  advance  money,  during  the  progress  of  a  long  su 
attorney  to  apply  upon  his  compensation,  sufficic 
may  thus  be  furnished  to  justify  an  attorney  in  v 
ing  from  the  service  of  bis  client.***  So  any  co: 
the  part  of  the  client,  during  the  progress  of  the  1 
which  would  tend  to  degrade  or  humiliate  the  atton 
as  attempting  to  sustain  hie  case  by  the  subomatio 

»Bi>  Asber  V.  Beckner,  19  K7.  L-  R.  521,  41  S.  W.  36. 

sBi  Sweeney  v.  Kerr'a  Ex'r.  16  Kj.  L.  R.  33.  2G  S.  W.  273 

»8!  Justice  v.  Lalry,  19  Ind.  App.  272.  Compare  Knfgh 
more.  125  Cal.  198. 

«aa  Tenney  v.  Berger,  93  N.  T.  524,  45  Am.  Rep.  266;  Ell 
ton,  7  Allen  (Mass.)  274.  83  Am.  Dec.  6S3.  See  poet,  { 
attorney  may  withdraw  from  tbe  case  or  fall  to  appear  al 
If  the  client  falls  to  pay  a  retainer  wUlcb  he  bad  expresi 
to  pay  before  the  time  lor  trial,  and  tbat  tbe  attorney 
try  tbe  caae  unleee  eo  paid.  Silver  Peak  Gold  Mln.  Co. 
116  Fed,  439 
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r  any  other  unjustifiable  means,  would  fumisli  auffi- 

here  the  client  employs  counsel  in  the  case,  with 
lis  attorney  cannot  cordially  co-operate,  the  at- 
nay  withdraw   from  the  suit.'*^     "The  attorney," 

court  in  Tenney  v.  Berger,*"  "ia  always  Interested 

with  whom  he  is  to  be  associated  in  the  trial  of  a 
The  counsel  is  supposed  to  be  his  superior,  and  is 
employed  on  account  of  his  superior  ability,  experi- 
mtation  or  professional  standing,  and  after  an  attor- 
engaged  in  a  cause,  it  would  aeem  to  be  quite  proper 
should  he  consulted  as  to  the  person  who  is  to  bear 
3rtant  relation  to  him  of  counsel.  The  client  would 
1  have  no  right,  against  the  protest  of  the  attorney, 
duce  as  counsel  in  the  case  a  person  of  had  char- 
■  of  much  inferior  standing  and  learning — one  not 
of  giving  discreet  or  able  advice.  It  would  humil- 
attomey  to  sit  down  to  the  trial  of  a  cause,  and  see 

ruined  by  the  mismanagement  of  counsel.  The  re- 
jetween  attorney  and  counsel,  too,  are  of  a  delicate 
fidential  nature.  They  should  have  faith  in  each 
id  their  relations  should  he  such  that  they  can  cor- 
M)perate.  While  the  client  has  the  undoubted  right 
>y  any  counsel  he  chooses,  yet  it  is  fair  and  proper, 
fessional  etiquette  requires,  that  he  should  consult 
mcy,  and  other  counsel  in  ttie  case,  so  that  they  can 
w,  if  for  any  reason  they  do  not  desire  to  be  asso- 
'ith  them." 

the  client  was  trying  to  make  the  attorney  his 
2nt  in  prosecuting  and  imprisoning  a  party  against 
le  client  had  no  just  claim  or  cause  of  arrest,  but  was 

by  illegal  or  malicious  motives,**'  or  where  he  was 
to  get  the  attorney  to  do  some  other  illegal  or  wrong- 
the  attorney  may  be  justified  in  abandoning  the  case. 

aey  t.  Berger,  93  N.  Y.  621,  46  Am.  Rep.  £66;  Campbell  v. 

.  23  Pa.  Co.  Ct.  H.  609. 

De7  V.  Berg«r,  93  N.  Y.  G21,  IS  Am.  Rep.  266. 

<r.  Y.  524,  4G  Am.  Rep.   266. 

Peck  T.  Cbouteau,  91  Mo.  140,  60  Am.  Rep.  236;  Bum&p  t. 

I  111.  G35. 
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§  718.    Where  ended  by  operation  of  law. 

(a)  In  general. — ^Where  an  attorney  is  incapaciti 
continuing  his  aervicea  by  operation  of  law,  he  is  i 
vented  thereby  from  recovering  compensation  for 
already  rendered.  Thus,  where  an  attorney  becomes  i 
which  by  law  prevents  him  from  appearing  as  attorney 
court  of  record  in  the  state,  he  may  nevertheless  reci 
what  services  he  has  rendered  in  the  case  up  tn  the 
is  incapacitated.'*' 

(b)  By  death  of  attorney.— So  where  an  attorne 
ployment  is  ended  by  the  death  of  the  attorney,  be: 
services  are  fully  performed,  the  client  could  not 
liable  for  the  whole  compensation,  but  he  would  be  1 
the  attorney's  personal  representatives  for  the  rei 
value  of  services  rendered  up  to  the  time  of  the  at 
death,'*'  And  if  the  client  has  paid  his  attorney  in  b 
either  the  whole  or  a  portion  of  bis  fee,  to  conduct 
to  its  final  termination,  and  the  attorney  dies  before 
pletion,  the  client  may  recover  from  the  attorney's  rep 
tives  the  imeamed  portion  of  the  fee.'*"  But  where 
torney  was  to  receive  nothing  if  the  suit  was  unau 
and  be  died  during  the  pendency  of  the  action,  bef 
recovery  was  had,  the  client  is  not  liable  to  his  personi 
sentatives,  even  for  the  value  of  the  services  perfoi 

(c)  By  death  of  client. — Likewise  the  death  of  i 
terminates  the  relation,  where  there  is  no  special  i 
between  the  parties  by  which  it  is  the  attorney's  duty 
duct  the  case  to  its  final  termination,  and  the  latter 
cover  compensation  for  services  rendered  up  to  the 
the  client's  death.'**  But  if  there  has  been  an  expr 
tract  by  which  the  attorney  was  to  conduct  the  cas 

B8S  Balrd  v.  Ratcllff,  10  Tex.  81. 

BBP  Baylor  v.  Horrlson,  2  Bibb  (Ky.)  103;  Gordon  v.  & 
Md.  201;  Callahan  v.  Shotwell,  60  Mo.  398;  Clendinen  v. 
Bailey  <S.  C.)  488.  23  Am.  Dec.  149;  Bills  v.  Polk,  4  Lea 
494;  Landa  v.  Shook  (Tex.  CIt.  App.)  31  S.  W.  67. 

<»  McCammon  v.  Peck,  9  Ohio  Circ.  R.  589:  Callalian  v.  1 
60  Mo.  398. 

•"'Badger  v.  Celler,  41  App.  DIv.  (N.  T.)  B99. 

•oi  Avery  v.  Jacob.  38  N.  T.  SUte  Rep.  1026. 
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I  termination,  it  would  eeem  that  the  death  of  the  client  . 
Id  not  operate  to  terminate  the  attorne/a  employment, 
affect  his  right  to  fees  under  the  contract;^'"  unless  he 
rohibited  from  acting  by  the  legal  representatives  of  the 

lt.«M 

13.  Liability  <^  client  for  retaining  feet. 
he  authorities  are  not  entirely  in  harmony  as  to  the 
t  of  an  attorney  to  a  retaining  fee,  but  it  is  perhaps  the 
jr  rule  that  an  attorney  may  demand  and  recover  a  re- 
ing  fee  in  every  case  in  which  he  is  retained,  whether 
e  has  been  an  express  contract  to  that  effect  or  not.*"" 
ome  jurisdictiona,  however,  it  is  held  that  the  attorney's 
t  to  recover  a  retaining  fee  depends  upon  the  contract 
'een  him  and  his  client.*"*  Aa  has  been  said :  "In  the 
nee  of  a  special  contract  to  pay  these  retainers  the 
itiff  must  prove  enough  to  show  that  there  was  an  im- 
1  promise  on  the  part  of  the  defendant  to  pay  them.  The 
er  scope  and  application  of  the  right  to  charge  retainers 
I  remunerate  counsel  for  being  deprived,  by  being  re- 
ad for  one  party,  of  the  opportunity  of  rendering  serv- 
for  and  receiving  pay  from  the  other — not  to  swell 
amount  of  the  bill  which  accrues  for  services  ren- 
d  throughout  the  progress  of  the  cause  and  contains 
ific  charges  for  them  all."**^  And  in  another  case  the 
t  would  not  allow  a  retaining  fee  because  "no  express 
ement  to  pay  a  retainer  was  proved,  and  an  agree- 
t  to  pay  a  retainer  for  services  which  are  never  per- 
icd  is  not  to  be  implied."'®' 

Grapel  v.  Hodges,  113  N.  T.  419;  Jeffries  v.  New  York  M.  L. 

:o.,  110  U.  S.  SOS;  Headley  v.  Good,  24  Tex.  232. 

LabBuve'a  Succession,  34  La.  Ann.  1187. 

Blackman  v.  Webb,  3S  Kan.  668;  Aldrlcb  v.  Brown,  103  Mass. 

Perry  v.  Lord,    111   Maes.   504;    Eggleston   v.   Boardman,  37 

14. 
McLellan  v.  Hayford,  72  Me.  410,  39  Am.  Rep.  313;  Neighbors 
tte.  41  Md.  478. 

McLellan  v.  Hayford,  72  Me.  410,  39  Am.  Rep.  34G;  In  re  Scbal- 
0  DaJy  (N.  T.)  57. 

Wlndett  V.  Union  M.  L.  Idb.  Co.,  144  U.  S.  6SI.    And  see  Orr 
own,  69  Fed.  21S. 
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The  right  to  a  retaining  fee  does  not  depend  upon 
actual  performance  of  services,  for  the  retainer  precede 
rendering  of  services;  and  if  there  has  been  a  special 
tract  for  a  retaining  fee  to  an  attorney,  a  recovery  ma 
had  thereon  without  proof  of  any  services  at  all  or  thai 
contract  was  fair  and  reasonable.***  And  a  client  ca 
escape  the  liability  for  a  stipulated  retaining  fee  by  mi 
electing  to  dispense  with  the  attorney's  services.*"" 

Usually  an  attorney  cannot  charge  more  than  one  re 
ing  fee  in  the  same  case,  and  if  he  charges  more  than 
he  will  not  be  allowed  to  recover  such  extra  charge  in  a 
for  his  serviees,*"'  as  where  several  plaintiffs  appear 
plead  by  one  attorney,  only  one  retaining  fee  will  be  all' 
against  the  plaintiffs;**'  but  it  is  otherwise  where  thej 
pear  by  different  attorneys,*'*'  An  attorney  who  ia 
ployed  to  act  as  the  general  adviser  of  his  client  is  no 
titled  to  charge  a  retaining  fee  in  suits  that  he  is  called  1 
to  conduct  in  the  course  of  his  regular  duties.**** 

§  714.    Liability  of  client  for  fees  of  anooiate  coooBel. 

Ab  has  been  seen  heretofore,  an  attorney  has  no  im] 
power,  under  a  general  retainer,  to  delegate  hia  dutif 
another  unless  authority  to  do  bo  is  expressly  given  to 
And  if  an  attorney  employed  to  conduct  a  case  ranployi 
other  attorney  to  assist  him,  the  client  is  not  liable  foi 
fees  of  the  associate  counsel  ;**°  unless  the  attorney  is  spec 

»**  Union  Surety  &  Guarantj'  Co.  v.  Tenner.  200  III.  349. 

>»«  Union  Surety  ft  Guaranty  Co.  v.  Tenney,  200  111.  349. 

•01  Schnell  v.  Schlemltzauer.  82  111.  439. 

waMorton'B  Ex'ra  v.  Croghan,  1  Cow.  (N.  Y.)  233. 

•OS  Morton's  Bx'rs  v.  Croghan,  1  Cow.  (N.  Y.)  233. 

TO' In  re  Schaller.  10  Daly  (N.  Y.)  67. 

i>»o  Humes  ▼.  Decatur  Land  Imp.  ft  Pnroace  Co.,  98  Ala.  461; 
ter  V.  Elizalde.  126  Cal.  204;  Mathews  v.  Giles,  108  Ga.  364;  1 
T.  Mohr,  163  111.  661;  Price  v.  Hay,  132  111.  643;  Hughea  v.  7a 
69  III.  38;  Brown  v.  Underbill,  4  Ind.  App.  77;  Moore  v.  Oi 
Ind.  App,  89;  Antrobua  v.  Sherman.  66  Iowa,  230,  64  Am.  lb 
Cincinnati  Sav.  Bank  v.  Benton,  2  Mete.  (Ky.)  240;  Nevln  i 
Bonic  Sav.  Bank's  Assignee,  21  Ky.  L.  R.  696,  62  S.  W.  811; 
low's  Adm'r  T.  Whitlow's  Adm'r,  22  Ky.  L.  R.  1179.  60  S.  W 
Jones  T.  Qoza.  16  La.  Ann.  428;  Voorbles  v.  Harrison.  22  La. 
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rized  to  employ  such  associate  counsel  ;*"'  or  unless  the 
has,  with  a  full  knowledge  of  the  facts,  expressly  or  im- 
J"  ratified  the  act  of  the  attorney  in  so  employing  an- 
'"''  Thus,  "if  the  attorney,  who  has  the  management  of 
lit,  employs  an  assistant  at  the  trial,  and  the  client  is 
It,  and  sees  the  person  thus  employed  assist  in  managing 
mducting  the  suit,  the  inference  would  be  strong,  if  not 
itible,  that  he  consented  to  such  emplojTnent,  and  he 
be  liable  for  the  fees  of  assistant  counsel."*"*  So  where 
lent  deals  with  and  recognizes  an  attorney  employed  by 
iginal  attorney,  such  snbattorney  may  recover  his  fees 
the  client  ;'"*  and  such  right  of  the  assistant  counsel 
ot  be  affected  by  a  secret  agreement  between  the  client 
lie  original  attorney  whereby  the  latter  is  to  pay  the 
f  the  assistant.**"  But  where  the  client  supposed  that 
jsistant  was  looking  to  the  original  attorney  for  his 
:he  fact  that  he  recognized  him  does  not  amount  to  a 
ation,  and  he  would  not  be  liable  for  such  assistant's 
•     Nor  does  the  fact  that  the  client  pays  one  associate 

lion  V.  Watson,  3  Neb.  Unofl.  530;  In  re  Hynoa,  lOB  N.  Y. 
[arwood  v.  La  Orange,  137  N.  Y.  53S;  CroBb7  t.  Kropf,  33 
Ht.  (N.  Y.)  446;  Scott  v.  Hoiaie,  13  Vt.  50;  Wlllard  v.  Town 
Tille.  4G  VL  93;  Paddock  v.  Colby,  18  Vt.  48B. 
[iller  V.  Ballerlno,  135  Cal.  566;  Nave  v.  Tucker,  70  Ind.  IE; 
1  V.  Brown,  103  MasB.  627;  Sedgwick  t.  Bllsa,  23  Neb.  617; 
Sax.  Bank  of  Denlson  v.  Hodgea  (Tei.  Civ.  App.)  62  8.  W. 
riggB  V.  Town  ol  Georgia,  10  Vt.  68. 

tog  V.  Pope,  28  Ala.  601;  Porter  t.  Elicaiae,  125  Cal.  S04; 
I  V.  Edwards,  6G  Ind.  372;  AldHch  v.  Brown,  103  Mass.  627; 
n  V.  Akele;,  S2  Minn.  364;  Cook  v.  Ritt«r,  4  E.  D.  Smith  (N. 
i;  Reese  t.  Resburgb,  54  App.  Div.  <N.  Y.)  378;  Rogers  t. 
ite,  81  N.  C.  164;  Holmee  t.  Holland,  29  Wkly.  Law  Bui. 
115;  Smith  v.  Lipscomb,  IS  Tex.  632;  Paddock  v.  Colby,  18 

rlggs  V.  Town  of  Oeorgla,  10  Vt.  68. 

ogate  T.  Edwards,  65  Ind.  372;  Sedgwick  t.  BHbs,  23  Neb. 

cCrary  v.  Ruddlck,  33  Iowa,  621;  Brlgbam  t.  Foster,  7  Allen 

)  419:  Miller  v.  Ballerlno,  135  Cal.  566.    But  see  Herndon  t. 

•re  (Tex.  ClT.  App.)  66  S.  W.  414. 

[udspeth  V.  Tetzer,  78  Iowa,  13;  McCarthy  v.  Crump,  17  Colo. 

10. 
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cotmsel  amount  to  a  ratification  of  the  employment  of  t 
er  associate  employed  by  the  original  attorney.'" 

g  716.    Liability  of  olient  for  intereit. 

Where  an  attorney  brings  an  action  a^inst  his 
to  recover  for  services  rendered,  he  can  recover  inten 
the  amount  of  compensation  claimed  by  him  from  the 
nn  account  was  rendered  to  the  client  as  a  liquidated  ( 
and  a  demand  made  for  the  payment  thereof;"'  or 
the  date  of  judgment;*^*  or  on  hia  fees  from  the  time 
became  due  until  paid;""  and  on  disbursements  froi 
time  when  made.*"  Or  where  the  client  discbarges  t 
tomey  he  is  liable  for  interest  on  the  value  of  aervice 
dered  from  the  date  of  such  discharge.'" 

VIII.  AiroBnET's  Lmf. 
§  716.    Classes. 

Having  considered  an  attorney's  right  to  fees  or  coi 
sation  for  services  rendered  by  him  for  bis  olient,  it  rei 
to  be  seen  how  he  is  protected  in  the  securing  and  enfc 
payment  of  such  fees.  The  law  having  seen  at  an  earJj 
what  injustice  might  be  done  to  an  attorney  by  ai 
scrupulous  client  by  refusing  or  failing  to  pay  his  fees 
he  had  performed  his  services,  protected  the  atlorii* 
means  of  certain  liens  on  the  client's  effects,  for  coi 
sation  due  to  the  attorney.  Especially  was  this  found  : 
sary  as  usually  only  a  small  part,  if  any,  of  the  attoi 
fees,  was  paid  to  him  before  he  had  completed  liis  se 

These  liens  are  of  two  kinds  or  classes :  (1)  The  gene 
retaining  lien,  and  (2)  the  special  or  charging  lien." 

•11  E^rans  v.  Mobr.  163  III.  661. 

•"Gallup  V.  Perue,  10  Hun  (N.  T.)  525;  Mygatt  v.  Wllcoi, 
Y.  306.  6  Am.  Rep.  90;  Hadley  v.  Ajrea,  12  Abb.  Pr,  (N.  8.;  1 
240;  Rexford  t.  Comstock,  3  N.  Y.  Supp.  876. 

•i<  LouiBTltle  Qaa  Co.  v.  Hargle,  IT  Ky.  L.  R.  1190.  33  S.  W. 

BIB  Adams  V.  Fort  Plain  Bank,  36  N.  Y.  266. 

■"Reiford  v.  Cometock.  3  N.  Y.  Supp.  876;  Hadley  v.  Ayi 
Abb.  Pr.  (N.  S.;  N.  Y.)  240. 

»"  Com.  v.  Terry.  11  Pa.  Super.  Ct.  547. 

•!■  See  Mosely  t.  Norman,  74  Ala.  422;  In  re  Wlleon.  12  Fed 
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ure  to  notice  the  clear  distinction  between  these  two 
ises  has  often  caused  apparent  confusion  and  conflict 
this  subject.**'  It  will  be  the  purpose  of  the  following 
ions,  then,  to  consider  in  order  the  different  phases  of  these 
classes,  showing  clearly  the  distinctions  between  them. 

A.  Qeneral  or  Retaining  lAen. 
17.    Seflnition  and  natnre. 

In  attorney's  general  or  retaining  lien  is  the  right  in 
I  to  retain  in  his  possession  all  property  of  the  client  that 
les  into  bis  hands  during  the  course  of  bis  professional 
iloyment,  until  his  fees  and  charges  are  paid.*'*'     Thus, 

general  rule,  subject  to  the  qualifications  hereafter  noted, 
ittomey  has  a  general  lien  upon  all  moneys,  and  upon  alj 
ers,  books  or  other  property,  that  may  come  into  his 
ds,  while  acting  in  the  capacity  of  attorney  for  bis  client, 
tecure  to  him  the  payment  of  all  fees  and  legitimate 
rges  due  him,  as  attorney,  by  his  client.'*^     This  general 

of  an  attorney  is  merely  a  passive  one,  and  cannot  be 
vely  enforced,  either  at  law  or  in  equity.  It  is  a  mere 
it,  on  the  part  of  the  attorney,  to  retain  the  papers,  or 
■r  property,  in  his  hands  until  bis  claims,  against  the 
at,  for  professional  services  and  disbursements  have  been 
y  satisfied  j*"^  and  the  attorney  has  no  right  to  sell  the 

l«n  T.  Seelye.  128  III.  631;  Manning  v.  Lelgbton.  65  Vt.  S4,  96; 

m  T.  Bolland,  4  Mjrlne  k  C.  3G4. 

•  Weed  Sewing  Macb.  Co.  v.  Boutelle,  GS  Vt.  GTO,  48  Am.  Rep. 

Hurlbert  v.  Brlgham.  6fl  Vt.  368. 

>  Weed  Sewing  Macb.  Co.  t.  Boutelle,  66  Vt.  GTO,  48  Am.  Rep.  821. 
Jonee,  Liens,  \  113  et  seq. 

I  In  re  Wilson,  12  Fed.  235;  Olst  v.  Hanly,  33  Ark.  233;  Jones 
[organ.  39  Qa.  310,  99  Am.  Dec.  468;  McDonald  T.  Napier,  14 
89;  Sandera  t.  Seelre.  128  111.  631;  Jennings  t.  Bacon,  84  Iowa, 

406;  Pierce  T.  Underwood,  103  Mich.  S2;  Roblnaon  v.  Hawee, 
Itch,  135;  Dennett  v.  Cutis,  11  N.  H.  163;  In  re  Knapp,  85  N.  Y. 

Longwortb  t.  Handy.  2  Disn.  (Oblo)  75;  Dubois'  Appeal,  38 
S31,  80  Am.  Dec.  4TS;  McDonald  t.  Charleston,  C.  ft  C.  R.  Co.,  93 
1.  281;  Caser  v.  March,  30  Tex.  181;  Hooper  t.  Welch,  43  Vt 
5  Am.  Rep.  267;  Manning  t.  Leighton,  65  Vt.  96;  Scott  t.  Dar- 

66  Vt.  SIO. 
iBozon  V.  Bolland,  4  Mylne  ft  C.  354;  Brown  t.  Blgley,  3  Tenn. 
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property  to  which  the  lien  attaches*''  in  the  abaence 
statute  permitting  it.  Thus,  where  an  attorney  has  moi 
or  books  and  papers,  in  his  hands,  ho  may  retain  them  ui 
his  claim  for  fees  and  disbursements  have  been  satisfied 
and  he  cannot  be  compelled  to  deliver  them  over  to  anot 
attorney,  although  they  may  be  needed  for  the  trial  of 
case,  until  his  demand  is  paid.*^" 

This  lien  is  originally  a  common  law  one.  But  in  sc 
states  it  is  specially  prescribed  by  statute,  and  in  such  ci 
the  statute  is  merely  declaratory  of  the  common  law 

§  718.    Depends  npon  poBaeBaion. 

But  in  order  that  this  general  or  retaining  lien  may  e 
in  favor  of  the  attorney  it  is  necessary  that  he  should  b 
in  his  possession,  as  attorney,  the  money,  books,  papers 
other  property    against  which  the  Hen  exists."'^     Until 

Ch.  618,  621;  Id  re  WllBon.  12  Fed.  235;  McDonald  v.  Charla 
C.  A  C.  R.  Co.,  93  Tenn.  281,  293;  Gottetein  t.  Harrington,  25  W 
EOS. 

«2i  McDonald  t.  Cbarleeton.  C.  ft  C.  R.  Co.,  93  Teno.  281. 

«'*ln  re  Paschal,  10  Wall.  (U.  S.)  483.  497. 

•IB  Curtis  T.  Rlctaarda,  4  Idaho,  434;  Finance  Co.  of  Pennsylv 
V,  Charleeton,  C.  ft  C.  R.  Co,,  48  Fed,  45;  nor  by  a  subpoena  d 
tecum,  Davis  v.  Davis,  90  Fed.  791. 

""As  was  said  In  Sarr^  v,  Thompson,  18  Neb.  42:  "Our  sti 
provides  (Comp.  St.  1881,  c.  7,  E  8);  'An  attorney  has  a  lien  1 
general  balance  ot  compensation  upon  any  papers  ot  his  client  « 
have  come  Into  his  posaesBlon  In  the  course  ot  hla  professi 
employment,  upon  money  In  bis  bands  belonging  to  his  client. 
In  the  hands  ot  the  adverse  party  In  an>  action  or  proceedin 
which  the  attorney  was  employed  from  tbe  time  ot  giving  notii 
the  lien  to  that  party.'  This  I  understand  to  be  but  a  re-e: 
meat  of  the  common  law."  And  see  Mills'  Ann.  St.  Colo.  181 
212;  Iowa  Code  1897,  i  321;  Dak.  Comp.  Laws  1887,  i  470; 
Code  1895,  i  2814;  Qen.  St.  Kan.  1899,  S  395;  Ky.  St.  1894,  i 
Gen.  St.  Minn.  1894.  i  6194;  Hill's  Ann^  I^ws  Or.  1S92.  {  1 
Wyo.  Rev.  St.  1899.  S  2911;  2  Ball.  Ann.  Codes  ft  SL  Wsf 
4772. 

■"Hough  V.  Edwards,  1  Hurl,  ft  N.  171;  Stevenson  v.  Blake 
1  Maule  ft  S.  536;  In  re  Wilson,  IB  Fed.  236;  Fulton  v.  Harrin; 
7  Houst.  (Del.)  182;  Nichols  v.  Pool,  89  111.  491;  Foss  v.  Cc 
105  Iowa,  728;  Stewart  v.  Flowers.  44  Miss.  518.  7  Am.  Rep. 
Wright  V.  Coblelgb.  21  N.  H.  339;  Dennett  v.  Cutts.  11  N.  H. 
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juireB  posEesaiou  of  such  property  the  lien  does  not  arise, 
i  upon  his  voluntarily  parting  with  such  poesession,  it 
a.  He  has  no  general  Hen  upon  anything  belonging  to 
!  client,  that  he  has  not  in  his  possession  as  attorney.^^^ 
.us  he  can  have  no  general  lien  upon  damages  recovered 

a  case,  before  they  are  paid  over  to  him;**'  nor  upon 
ids  which  are  in  the  defendant's  hands,'*"  or  in  court,"' 
in  the  hands  of  a  sheriff;"*  nor  upon  money  appropriated 

an  act  of  legislature  to  bis  client,  whilst  the  state  trcas- 
iT  still  retains  it  in  his  control.'*' 

719.    Au^ability. 

An  attorney's  general  lien  upon  the  property  of  his  client 
his  possession  is  one  strictly  personal  to  the  attorney,  and 
inot  be  assigned  or  transferred  by  him  to  a  third  person.'** 
id  if  the  attorney  does  so  permit  the  papers,  etc.,  of  a 
ent  to  go  out  of  his  hands  into  those  of  a  third  party,  it  is 
)reach  of  trust  which  will  justify  the  client  in  terminating 
;  attorney's  employment,  and  prevent  the  attorney  from 
iovering  compensation  for  services  rendered.*'"  And  un- 
r  auch  circumstances  the  third  party  could  not  retain 
ssession  of  the  papers  from  the  client  as  security  for  the 
ligned  claim,  but  would  have  to  deliver  them  up,  and 
remitted  to  an  action  for  any  claim  he  miglit  have  against 
J  client.'*' 

Jobn  V.  Diefendorf,  12  Wend.  (N.  T.)  261;  Dubois'  Appeal.  38 
.  231.  80  Am.  Dec.  478;   Eddlnger  v.  Adams,  i  Kulp  (Pa.)   401; 
^Kelvy'B  ft  Sterrett's  Appeals,  lOS  Pa.  615;   Caeey  v.  March.  30 
X.  181;  MannlDg  v.  Lelghton,  6S  Vt  84. 
•J»  St.  John  v.  Diefendorf,  12  Wend.  (N.  Y.)  261. 
'"St.  John  V,  Diefendorf.  12  Wend.  (N.  Y.)  261. 
tto  Manning  v.  Lelghton.  65  Vt.  84. 
"I  Dubois'  Appeal,  3S  Pa.  231.  SO  Am.  Dec.  478;  Gregory  v.  Ptke, 

rod.  837. 

'"Irwfn  v.  Workman,  3  Watts  (Pa.)  357. 
"■  State  V.  Moore,  40  Neb.  854. 

»»*  Sullivan  V.  New  York  City,  68  Hun   (N.  v.)    544;   Lovett  v. 
'Own,  40  N.  H.  Sll;  Meany  v.  Head,  1  Mason.  319,  Fed.  Caa.  No. 
;79;  In  re  Wilson.  12  Fed.  235. 
»'=  3ulllvan  v.  New  York  City.  S8  Hun  {N.  Y.)  544. 
•"Sullivan  V.  New  York  City,  68  Hun  (N.  Y.)  544. 
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g  720.    Feet  and  charges  oorered  by  thii  lien. 

It  Beema  to  be  a  well  settled  rule  that  this  general  li< 
favor  of  the  attorney  coverB  all  fees  and  charges  that 
be  due  by  the  client  to  the  attorney  for  professional  set 
rendered  and  disbursements  made  by  the  latter  on  beha 
the  former  ;*"  and  this  includes  not  only  all  fees  and  l 
mate  charges  that  may  be  due  him  in  the  particular  tra 
tion,  in  which  possession  of  the  money,  books,  or  other  ; 
erty  was  obtained,  bat  also  any  balance  that  may  be  du 
attorney  for  professional  services,  disbursements  or 
in  any  other  transaction.*'*  It  extends,  however,  on 
amounta  actually  due  or  in  good  faith  believed  to  be 
from  the  client  to  his  attorney,  and  if  an  attorney  re 
out  of  money  collected  by  him  more  than  is  due  him  or 
than  he  in  good  faith  believes  to  be  due  him,  he  wi 
criminally  liable.***  But  it  does  not  extend  to  debts 
him  in  any  other  capacity  than  as  attorney  ;***  nor  dc 
extend  to  damages  resulting  from  the  client's  breach  of 

•sTDubolB'  Appeal,  3S  Pa.  231,  80  Am.  Dec.  4TS;  Jones  v. 
gan,  39  Oa.  310,  99  Am.  Dec.  4B8;   Jennlnga  v.  Bacon.  84  Iowa 

»i  England:  Ex  parte  Sterling,  16  Ves.  268:  Ex  parte  Pemb 
18  Vea.  282;  Stevenson  t.  Blakelock.  1  Maule  ft  8.  B3E;  Won 
Johnaon,  2  Jac.  ft  W.  218. 

United  States:  Finance  Co.  of  Penneylvanta  v.  Cbarlestoa. 
C.  R.  Co.,  46  Fed.  426;  In  re  Wilson,  12  Fed.  236;  McPhert 
Coi,  9S  U.  S.  404. 

Alabama:    Moeely  v.  Norman,  74  Ala.  424. 

Connecticitt:    Cooke  v,  Tbresher,  El  Conn.  105. 

Louiiiana:  Butctaers'  Union  SlaugbteMIouse  ft  L.  S.  La 
Co.  V.  Crescent  City  Live-Stock  Landing  ft  S.  H.  Co.,  41  La. 
356. 

Michigan:    Robinson  v.  Hawes,  66  Mich.  136. 

New  York:  Bowling  Oreen  Sav.  Bank  v.  Todd,  52  N.  T.  48 
re  Knapp,  86  N.  Y.  284;  In  re  H .  87  N.  Y.  621. 

Ohio.-    Longwortli  v.  Handy,  2  Dlsn.  75. 

Tennessee:  McDonald  v.  Charleston.  C.  ft  C.  R.  Co..  93  Tem 
291. 

yermont;  Hooper  v.  Welch.  43  Vt.  169.  6  Am.  Rep.  267;  Sc 
Darling.  66  Vt.  510;  Hurlhert  v.  Brigham,  66  Vt.  368;  Weed  S< 
Macb.  Co.  V.  Boutelle,  66  Vt.  570.  48  Am.  Rep.  821. 

"«  Robinson  v.  Hawes.  56  Mich.  135. 

«win  re  Galland.  31  Cb.  Dlv.  296;  Worrali  v.  Johnson,  2  J 
W.  218;  Lorillard  v.  Barnsrd,  42  Hun  (N.  Y.)  645. 
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;t  concerning  the  prosecution  of  suits.***  Nor  does  one 
Dber  of  a  firm  of  attorneys  have  a  lien  for  an  individual 
land,  not  connected  with  the  firm^  upon  euch  papers  or 
perty  held  by  his  firm.'*^ 

t  has  been  held,  however,  that  in  the  case  of  money  ool- 
ed  by  the  attorney,  he  has  a  general  lien  on  such  money 
I  for  the  sura  due  him  in  the  particular  case  in  which  it 
received,  and  not  for  any  balance  due  him  for  profes- 
lal  services  rendered  in  other  cases.**^ 

21.  Property  attached  by  this  lien — In  general. 
L9  a  general  rule,  an  attorney's  general  or  retaining  lien 
ches  to  all  moneys,  books,  papers,  or  property  of  any 
1,  of  his  client,  that  come  into  the  attorney's  hands 
1st  acting  in  the  course  of  his  employment  as  attorney, 
is  held  by  him  f**  and  usually  it  matters  not  for  what 

■  LoriUard  v.  Barnard,  42  Hun  (N.  Y.)  645. 
'  Bowling  Oreen  Sav.  Bank  v.  Todd,  52  N.  T.  489. 
'Waters  v.  Qrace,  23  Ark.  US;  Cage  v.  Wllklnsoa,  3  Smedea  A 
(Miss.)   238;   Pope  v.  Armstrong,  3  Smedes  ft  M.    (Mlsa.)   214; 
nej  T.  DemoBB,  3  How.   (MIbb.)    176;   Casey  v.  March,  30  Tex. 
Fargo  Goellgbt  ft  Coke  Co,  v.  Greer.  18  Ohio  CIrc.  R.  189; 
tin  T.  Throckmorton.  16  Pa.  Super.  Ct.  632. 
*Eni/lana:    Worrall  v.  Johnson,  2  Jac.  ft  W.  214;  Stevenson  v. 
celock,  1  Maule  A  S.  635;  Hollls  y.  Claridge,  4  Taunt.  807. 
ntted  States:    In  re  Paschal,  10  Wall.  483;    In  re  WIlBon.  12 
.  235;  Finance  Co.  o(  Pennsylvania  v.  Charleston,  C.  ft  C.  R.  Co., 
^ed.  426. 

eorgia:     McDonald  v.  Napier,  14  Ga.  89. 
linoi»:    Sanders  v.  Seelye,  128  III.  631. 
iw>a:    Jennings  v.  Bacon,  84  Iowa,  403. 
entuck]/;     Mcintosh  v.  Bach,  23  Ky.  L.  R.  74,  62  S.  W.  516. 
aui»iarui:    Hedges  v.  Ory,  48  La.  Ann.  64. 

icJiigan:  Pierce  v.  Underwood,  103  Mich.  62;  Robinson  v. 
tea,  56  Mich.  136. 

ittisnppi:    Stewart  v.  Flowera,  44  Miss.  613,  7  Am.  Rep.  707. 
eu>  Hampshire:    Wright  v.  Coblelgh.  21  N.  H.  83S. 
ew  York:    In  re  Knapp,  85  N.  Y,  284;  Ward  v.  Craig,  87  N.  Y. 

:  In  re  H ,  87  N.  Y.  521. 

Mo;    Longworth  v.  Handy,  B  DUn.  75. 

ennetaee:    McDonald  t.  Charleston,  C.  ft  C.  R.  Co.,  93  Toon.  281. 

exat:    Caaey  v.  March.  30  Tex.  181. 

ermont:    Patrick  v.  Hazen,  10  VL  183;  Weed  Sewing  Mach.  Oo. 
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purpose  the  property  came  into  his  hands,  so  ]ong  i 
BO  in  the  couree  of  professional  husiness  f*^  nor  doei 
ter  that  the  attorney  also  occnpies  some  other  busin 
tion  towards  his  client.**'  Thus  he  may  have  a  gem 
on  all  bonds,  notes,  receipts,  contracts,  deeds,  raortgi 
other  papers  of  his  client  that  come  into  his  posseasi 
ing  the  course  of  his  professional  employment.'*^ 
bonds  had  been  stolen  the  attorney's  general  lien  att 
them  or  their  proceeds  only  to  the  extent  of  servi 
dcred  by  the  attorney  before  he  had  notice  of  the  i 
they  had  been  stolen.***  He  may  have  snch  a  lien 
bond  or  mortgage  put  into  his  hands  for  foreclosu: 
upon  negotiable  paper  or  warrants  in  his  hands  fo 
tion."" 

So  this  lien  attaches  to  any  other  property  that  m 
into  the  attorney's  hands  professionally,  as  where 
articles  were  delivered  to  him  to  be  shown  to  witni 
and  if  at  any  time  the  client  changes  his  attorneys, 
not  take  from  the  former  attorney  the  property  oi 
he  has  a  general  lien,  until  his   fees  and  costs  ha 

V.  Boutelle,  56  Vt.  ETO,  48  Am.  Rep.  S21:  Hooper  v.  Welc 
171.  5  Am.  Rep.  267;  Mannlns  v.  Lelgbton,  66  Vt.  96; 
Darling,  66  Vt.  510. 

WiscOMin:    Howard  v.  Osceola,  22  Wla.  453. 

i>4°  Sanders  v.  Seelye,  12S  HI.  631.  But  see  some  ezce; 
tblB  rule,  post.  %  724. 

■"King  V.  Sankey,  6  Nev.  ft  M.  839. 

1"  McPherson  v.  Cox,  96  U.  S.  404;  Ploance  Co.  of  Peni 
V.  Charleston,  C.  A  C.  R.  Co.,  46  Fed.  426.  S2  Fed.  526;  Coi 
ft  West  R.  Co.,  65  Fed.  16;  Gist  v.  Hanly,  33  Ark.  233;  a 
Seelye,  128  HI.  631;  Stewart  v.  Flowers,  44  HIbb.  513.  7  . 
707;  I>enaett  v.  Cutte,  11  N.  H.  163;  St.  John  v.  Dlelei 
Wend.  (N.  T.)  261;  In  re  Russell,  1  How.  Pr.  (N.  Y.)  1 
banks  v.  Sargent,  104  N.  Y.  108,  B6  Am.  Rep.  490;  Appei 
Keivy  ft  Sterrett,  lOS  Pa.  616;  Hutchinson  T.  Howard,  IE 
Gottet^in  V.  Harrington,  25  Wash.  508;  Howard  v.  Osceola 
453;  Dickinson  v.  Ritchie,  50  Wis.  365. 

""Newton  v.  Porter,  5  Lans.  (N.  Y.)  416. 

""Bowling  Green  Sav.  Bank  v.  Todd.  52  N.  Y.  489. 

SCO  Sanders  v.  Seelye,  128  111.  631;  Dennett  v.  CutU.  11  N 
Howard  V.  Osceola.  2Z  Wis.  453. 

"=1  FrfBwell  v.  King,  15  81m.  191. 
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"^  But  in  certain  cases,  where  the  attorney  refuses 
>ceed  with  a  cause,  the  client  may  obtain  an  order  of 
for  the  delivery  to  the  new  solicitor  of  papers  in  the 
ley's  possession,  subject,  however,  to  the  attorney's  lien, 
o  be  redelivered  to  him  when  they  have  been  used  for 
iirpose  for  which  they  were  ordered  delivered ;'"  or  by 
mrt  ordering  the  attorney's  fees  to  be  secured,  especially 
?re  is  any  doubt  as  to  ttie  validity  of  the  attorney's 
,  or  if  the  retention  of  the  papers  would  embarrass 
ient's  claim."*  It  has  been  held  that  if  the  attorney 
:  own  will  withdraws  from  the  case  he  has  not  a  right 
ain  the  property  until  his  fees  are  paid.'"" 
t  it  is  held  that  an  attorney's  lien  on  claims  in  his  hands 
lot  extend  to  demands  on  behalf  of  the  state,  and  hence 
:omey  who  has  recovered  moneys  for  the  state  cannot 
e  and  retain  the  same  to  enforce  payment  for  his  serv- 
< 

.  .  Attorney's  general  lien  upon  money  collected, 
attorney's  general  or  retaining  lien  also  attaches  to 
iney  collected  and  held  by  him,  for  his  client,  within 
urse  of  his  employment  as  attorney  ;*"'  but  it  does  not 

iz  parte  Talden,  4  Cb.  Div.  1Z9. 

ane  v.  Hartia,  2  Bmv.  684;  Wilson  v.  Emmett,  19  Beav.  233; 
ave  T.  Manley,  Turn.  A  R.  400. 

unntngham  v.  Widlcg.  5  Abb.  Pr,  (N.  Y.)  413;  In  re  Oalland. 
DlT.  296;  Id  re  Bevan,  33  Beav.  439;  In  re  Jewitt,  34  Beav. 

rbite  V.  Harlow,  B  Oray   (Mass.)   463.    But  see  Finance  Oo. 
nsylvania  v.  Cbarlsaton,  C.  t  C.  R.  Co.,  48  Fed.  45. 
[endrlck  v.  Posey.  104  Ky.  S. 

a  re  Paschal.  10  Wall.  |U.  S.)  483;  Cooke  v.  Threalier.  GI 
106    (if  there  vas  an  agreement);    McDonald  t.  Napier,  14 

(said  to  be  a  special  lien  on  Bttcb  money);  Union  M.  L.  Ins. 
Buchanan,  100  Ind.  63;  Butchers'  Union  Slaughter  house  t  L. 
ding  Co.  T.  Crescent  City  Live  Stock  Landing  Jb  S.  H.  Co., 

Ann.  366;  Dowllng  v.  Eggemaon,  47  Mich.  171;  Stewart  v. 
■B,  44  MlBfl.  613.  7  Am.  Rep.  707;  Van  Etten  v.  State,  24  Neb. 
rells  T.  Hatch,  43  N.  H.  246;  Sparks  v.  McDonald  (N.  J.  Bq.) 

369;  In  re  King,  61  App.  Dlv.  (N.  Y.)  152;  la  re  Knapp.  86 
284;  Bowling  Green  Sav.  Bank  v.  Todd,  62  N.  Y.  489;  Krone 
X,  3  App.  Div.  (N.  Y.)  587;  Id  re  Holland  Trust  Co.,  76  Hun 
I,  A  S.— 99. 
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attach  until  the  money  is  collected  and  in  the  hands  ( 
attorney.*'*  Thus  it  attaches  to  money  collected  by  tl 
torney  on  a  judgment.""  And  where  an  attorney  hi 
eepted  an  order  to  pay  over  to  the  plaintiff,  for  his  b« 
whatever  money  he  might  collect  in  a  certain  suit,  he 
right  to  retain  his  commission  for  collecting.'*"  But  j 
torney,  who  receives  from  a  collection  agency  a  claim  i 
name  of  another  person,  may  not  retain  the  money  col 
thereon  to  satisfy  his  demand  against  the  agency  for  se 
rendered  it.'"^ 

The  attorney,  however,  cannot  retain  the  whole  ai 
collected  by  him  for  his  client,  because  a  small  part 
is  due  to  him  for  fees.  He  will  he  permitted  to  retain 
enough  to  cover  his  fees  and  charges,  and  the  rema 
must  be  paid  over  to  his  client,***  But  if  the  amoun 
him  equals  or  exceeds  the  amount  collected,  he  may  i 
the  whole  amount*'*  And  in  some  cases  it  is  held  thi 
attorney's  general  lien  on  money  collected  does  not  e: 
to  a  general  balance  due  him  for  professional  servicee 
only  for  the  amount  due  him  for  services  rendered  in 
ing  the  collection.*'* 

(N.  T.)  3B3;  Dlehl  v.  Priester.  37  Ohio  St.  473;  Christy  v.  Do 
Wright  (Ohio)  186;  FArgo  Gaslight  ft  Coke  Co.  v.  Oreer,  IJ 
Circ.  R.  589;  Dubois'  Appeal,  3S  Pa.  231,  80  Am.  Dec.  478;  Bals 
V.  Frazer,  19  Pa.  9G  (but  see  Walton  t.  Dlckerson,  7  Pa. 
Read  V.  Bostlck,  6  Humph.  (Teim.)  321;  Randolph  v.  Randoli 
Tex.  181;  Klnsey  v.  Stewart,  14  Tex.  457;  Casey  t.  March,  3( 
180;  Weed  Sewing  M&cb.  Co.  v.  Boutelle,  56  Vt.  670,  48  Am. 
821;  Scott  T.  Darling,  66  Vt.  510. 

>BB  St.  John  V.  Dlefendorf,  12  Wend.  (N.  T.)  261;  Fulton  t 
rington,  7  Houst.  (Del.)  182;  Braden  v.  Ward.  42  N.  J.  Law 
Casey  t.  March,  30  Tex.  180. 

»•  Wells  V.  Htktch,  43  N.  H.  246;  Bowling  Green  Sav.  Ba 
Todd.  62  N.  Y.  489. 

»«o  KInaey  v.  St«wart,  14  Tex,  4B7. 

•«>  McMath  v.  Maus  Bros.  Boot  ft  Shoe  Store,  12  Ky.  L.  R.  9 
8.  W,  879. 

•"Miller  V,  Atleo,  3  Exch.  799;  Jeffries  v.  Laurie,  23  FM. 
Conyers  v.  Gray,  67  0^.  329;  Charboneau  v.  Orton,  43  WU.  9E. 
see  In  re  Rowland,  66  App.  Dlv.  (N.  Y,)  66. 

•»>  Ward  v.  CrmlB,  87  N.  Y.  550. 

•«  Waters  v.  Grace.  23  Ark.  118;  McDonald  v.  Napier,  14  Q 
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\^ere  an  attorney  has  a  lien,  by  statute,  on  money  col- 
ed  by  him,  for  a  general  balance  due  him,  he  cannot  be 
ie  liable  to  a  prosecution  for  embezzlement  of  the  money 
iaed  by  him  pending  a  snit  between  him  and  his  client 

0  the  amount  of  the  compensation  and  the  general  account 
veen  them.**" 

^.    Attomey'a  general  lien  where  client  ii  an  executor, 
^ere  an  attorney  has  rendered  professional  servicee  to 
executor  in  the  administration  of  an  estate,  it  has  been 

1  that  he  has  a  lien  on  property  of  such  estate  which  has 
a  delivered  into  his  hand  by  such  executor  in  his  repre- 
lative  capacity.*'*  Thus  an  attorney  for  one  of  two 
it  executors  has  a  lien  on  funds  of  the  estate,  coming  into 
possession  as  attorney  for  one  of  the  executors,  for  services 
dered  in  and  about  the  administration  of  the  estate,  and 
?  appropriate  such  funds  in  payment  for  his  services.*'^ 
:  if  an  administrator  of  an  insolvent  estate,  himself  acta 
attorney  for  the  intestate,  before  his  death,  in  collecting 
:ain  claims,  he  has  no  lien  on  money  paid  to  him  as  ad- 
listrator,  for  services  rendered  on  such  claims,**® 


24.    Property  not  attached  by  attorney's  general  lien. 

[f,  however,  an  attorney  gets  possession  of  the  property 
uiy  other  capacity,  or  through  any  other  employment,  than 
Rttomey,  this  general  or  retaining  lien  will  not  attach."*' 
it  does  not  attach  to  property  which  has  been  delivered  to 
a  for  a  special  purpose,  by  reason  of  which  a  trust  arises 
1  the  attorney  stands  in  the  capacity  of  a  trustee ;'"  but 

ie  V.  Wilkinson,  3  Smedea  ft  M.  (Mias.)  223;  Pope  v.  ArmBtrong. 
medee  ft  H.  (Mlee.)  214;  Harney  v.  DemoBs,  3  How.  (Hlaa.)  175; 
irks  V.  McDonald  (N.  J.  Eq.)  41  Atl.  369;  Fargo  Gaslight  ft  Coke 
¥.  Greer.  18  Ohio  Circ.  R.  589;  Martin  v.  Throclcmorton.  15  Pa, 
per.  CL  632;  Casey  v.  Marcb,  SO  Tei.  181. 
'"  Van  Etten  v.  State.  24  Neb.  734. 

•1'  In  re  Knapp.  85  N.  T.  264.  And  see  De  Lamater  v,  HcCaaUe, 
Dem.  Sur,  {N.  Y.)  549. 

I"  Arkenburgh  v.  Little,  49  App.  Dl».  (N.  T.)  686. 
■•>  Newell  V.  West,  149  Man.  6S0. 

>»In  re  Clark,  4  Cb.  Dlv.  515;  Ex  parte  Newland,  4  Cb.  Dlv.  516. 
""LawBon  v.  Dickenson,  S  Mod.  306;   Pelly  v.  Wathen,  7  Hare, 
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if  euch  property  is  allowed  to  remain  in  the  attorney's 
after  the  particular  purpose  has  been  accomplialied  it 
be  subject  to  such  general  lien  of  the  attorney.'^*  No 
this  lien  attach  to  a  will  of  the  client,"^'  or  to  an  oi 
record  of  the  court.*^*  And  as  this  lien  depends  npon  j 
sion  the  attorney  can  have  no  general  lien  on  property 
is  not  in  his  possession."** 

Where  papers  are  received  by  a  law  firm,  they  are  nc 
ject  to  a  lien  for  a  debt  of  an  individual  member  o 
firm  ;■'"  but  where  he  first  had  possession,  he  does  nt 
his  lien  by  reason  of  the  fact  that  the  property  after 
continues  in  the  possession  of  the  firm,'" 

§  726.    Priority  of  attomejr's  general  lien, 

An  attorney's  general  lien  is  superior  to  the  clien 
signment  for  the  benefit  of  creditors,**'  or  in  ban 
cy  or  insolvency,*'*  So  it  is  good  against  all  partie 
claim,  under  or  through  the  client;"'  and  against 
fers,  sales,  and  assignments  generally.'*"     It  also  is 

861;  Newell  v.  West.  149  Mass.  620;  Bracber  v.  OldB,  GO  N. 
449;  West  v.  Bacon,  164  N.  Y.  425;  State  v.  Lucas,  24  Or.  1{ 
derson  v.  Bosworth,  15  R.  I.  443,  3  Am.  St.  Rep.  910;  Ms 
Beeeer,  44  Tez.  506;  Goodrlcli  v.  Mott,  9  VL  395. 

>ii  Ex  parte  FembertOD,  IS  Ves.  282;  Ex  parte  Stirling,  ] 
2G8. 

•tiBalch  T.  8;meB,  I  Turn,  ft  R.  87;  Oeorgee  t.  Oeorges,  ] 
294.  An  attorney  who  drew  a  will  and  performed  other  a 
tor  the  testator  has  not  the  right  to  retain  poeseaslon  of  eai 
and  withhold  It  from  probate  until  his  hUl  for  such  serr 
paid,  and  be  may  be  cited  to  produce  such  will,  in  re  Brachei 
(N.  J.  Prerog.)  61  Atl.  63. 

■TBCllftord  V.  Turrlll,  2  De  Oex  ft  S.  1;  Wright  v.  Coblel 
N.  H.  889. 

»^*  See  ante,  5  718. 

■Ts  Bawling  Qreeu  Sav.  Bank  v.  Todd,  62  N.  T.  489;  Pi 
Walben,  7  Hare,  351. 

"»  Pelly  V,  Wathen,  7  Hare,  351. 

m  Ward  v.  Craig,  87  N.  Y,  550. 

"■Ex  parte  Sterling,  16  Ves.  258;  Bx  parte  Bush,  7  Vln.  A 

»»"  In  re  Gregson,  26  Beav.  87. 

aaoWeed  Sewing  Mach.  Co.  v.  Boutelle,  66  Vt.  670,  48  Am 
821. 
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net  garnishment  or  attuchment  by  the  creditors  of 
client  ;"^^  and  in  these  cases  the  attorney  having  posses- 

of  the  thing  to  which  the  lien  attaches,  no  notice  is  re- 
ed to  protect  it  against  assignment  by  the  client  or 
;hment  by  trustee  process  by  his  creditors.'*'  Neither 
iilient  himself,  nor  one  claiming  under  him,  can  recover 
1  the  attorney  the  subject-matter  of  the  lien,  without  £rat 
fying  the  attorney  for  the  general  balance  due  him  by 
3Uent"8 

1  although  the  attorney  has  not  fully  completed  the  per- 
lance  of  his  contract,  but  in  good  faith  intends  to  do 
le  may,  as  against  the  client  or  his  creditor,  retain  the 
le  amount  agreed  upon  for  the  services."**     But  such 

is  not  good  as  against  pre-existing  rights  of  third  per- 


16.     How  this  lien  is  enforced. 

B  has  been  seen  heretofore,  this  lien  is  merely  a  passive 
and  cannot  be  actively  enforced  by  the  attorney,  either 
w  or  in  equity.  It  is  merely  a  right  to  the  attorney  to 
n  in  his  possession  the  property  of  his  client,  until 
zlaim  for  fees  and  charges  has  been  satisfied,  and  he 
ot  actively  enforce  such  Hen  so  as  to  procure  his  pay- 
t  out  of  such  property,  in  the  absence  of  a  statute  pre- 
ling  a  mode.*®'  He  cannot  sell  or  otherwise  dispose  of 
>roperty  which  he  has  in  his  possession,  and  to  which  his 

Weed  Sewing  Mach.  Co.  v.  Boutelle,  66  Tt.  670,  4S  Am.  R^. 

Randolph  T.  Randolph,  34  Tex.  181. 

Weed  Sewing  Mach.  Co.  T.  Boutelle,  56  Vt.  670,  48  Am.  Rep. 

Hutchinson  v.  Howard,  15  Vt.  E44. 

Weed  Sewing  Mach.  Co.  v.  Boutelle,  66  Vt.  670,  48  Am.  Rep. 

In  re  Wilson,  12  Fed.  236;    In  re  Paschal,  10  Wall.  (U.  S.) 

93-496:  Ex  p&rte  Sterling,  16  Ves.  268. 

Randolph  t.  Raodolpb,  34  Tex.  ISl. 

Walker  v.  Sargeant,  14  Vt.  247. 

BoKOn  T.  Bolland,  4  Mylne  ft  C.   354;    Healop  v,  Metcalfe,  3 

e  A  C.  183;  In  re  Wilson,  12  Fed.  235;   Terrell  v.  The  B.  F. 

gey,   4  Fed.  552;    Compton  v.  State,  38  Ark,  601;    McKelvy's 

il,  108  Pa.  615;  Brown  v.  BIgler,  3  Tenn.  Ch.  61S;  McDonald 

arleeton,  C.  *  C,  R.  Co.,  93  Tenn.  281;  Gottateln  v.  Harrington 

Ik.)  6fi  Fac.  76S. 
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lien  attaches^  so  as  to  satisfy  his  elaim.'*^  But  unde 
circumstances  it  will  be  indirectly  enforeed  by  an  oi 
execution,'**  If,  however,  the  attorney  does  not  ai 
gently  in  collecting  his  fees,  the  court  may  order  him 
liver  up  the  property  upon  certain  conditions,"*'  I 
court  "will  not  generally  order  an  attorney  to  deli' 
papers,  etc.,  upon  which  he  has  a  general  Hen,  withoi 
pelling  the  client  to  file  a  bond  to  secure  his  fees  and  c 

§  727,    How  waived  or  lost. 

As  on  attorney's  general  lien  for  fees  and  disburs 
depends  upon  the  attorney's  possession  of  the  property 
was  subject  to  the  lien,  such  lien  will  be  lost  if  for  a: 
son  be  voluntarily  parts  with  the  possession  of  sucl 
erty,"*  even  though  it  was  a  mistake  on  his  part  that 

MT  McDonald  v.  ChatleBton,  C.  ft  C.  R,  Co.,  93  Tonn.  21 
Col«grave  t.  Manley,  Turn,  ft  R.  400;  Bozon  v.  Bolland,  i  I 
C.  3E4.  368;  HeBlop  t.  Metcalte,  3  Mylne  *  C.  183;  In  re  Wl 
Fed.  Z3&.  Tbus  as  was  said  In  Brown  v.  Btgley,  S  Tenn.  C 
"This  la  a  lien  which  he  cannot  actlv^r  enforce,  and  wbich  t 
to  a  mere  right  to  retain  the  papers,  as  against  hie  client.  \ 
Is  fully  paid,"  And  again  In  McDonald  v.  CharleHton,  C.  < 
Co.,  93  Tenn.  2S1:  "The  law  is  that  an  attorney,  in  the  abc 
any  contract  to  that  effect,  has  a  general  or  retaining  llei 
general  halance  due  him  arising  out  of  his  professional  empl 
upon  all  papers  of  bis  client  which  came  into  hie  possesaloc 
course  of  his  professional  employment.  This  lien  Is  one  ii 
there  is  no  right  of  sale.  The  attorney  simply  can  detain  the 
from  his  client,  and  the  lien  U  valuable  to  the  extent  the 
are  necessary  and  IndlepenBable  to  the  client,  or,  as  Is  st 
some  of  the  cases,  to  the  extent  that  the  client  can  be 
thereby.  It  is  a  lien  wblcb  cannot  be  actively  enforced,  and  « 
simply  to  a  mere  right  to  retain  the  papers  until  a  settlemi 
payment  are  made." 

"sa  Qreenfleld  v.  New  York  City,  28  Hun  (N.  Y.)  320. 

«B«  Mcl^erson  v.  Cox,  96  U.  S.  404. 

»»o  Greenfield  v.  New  York  City,  28  Hun  (N.  Y.)  320;  C 
ham  V.  Wlding,  5  Abb.  Pr.  (N.  Y.)  413;  McPherson  v.  Coi 
3.  404.  See,  also.  In  re  An  Attorney,  63  How.  Pr.  162,  ST  N. 
In  re  Jewltt,  34  Beav.  22. 

»i  Nichols  V.  Pool,  89  III.  491;  Clark  t.  Qilbert.  2  Blng.  N. 
In  re  Wilson,  12  Fed.  235;  Oakes  v.  Moore,  24  Me.  214.  41  Ai 
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to  part  with  it  So  it  is  lost  by  his  assigniDg  it  to  an- 
,  as  it  is  nonassignable,  but  is  personal  to  the  attor- 
•'  and  the  attorney  cannot  regain  it  by  purchasing  of 
iflsignee  a  judgment  recovered  by  the  latter  on  the  de- 
1  assigned  by  the  attorney.**^ 

,  however,  his  relinquishment  of  poeseseion  of  the  prop- 
is  effected  by  the  client  through  frandulent  or  unlaw- 
neans,  his  lien  will  not  be  lost  thereby.'**  And  since 
aosaession  by  an  agent  is  the  possession  by  the  prin- 
,  the  attorney's  lien  ia  not  lost  by  transferring  possession 
.6  property  to  his  agent,  or  by  transferring  to  another 
!ct  to  the  lien.'*''  Nor  does  he  waive  his  lieu  by  de- 
ing  over,  to  a  receiver  duly  appointed,  the  property  on 
li  his  lien  ia  claimed,  where  such  delivery  ia  accompanied 
notice  of  the  lien  claimed.*" 

the  lien  ia  waived  by  hia  taking  other  secnrity  for  the 
which  arc  the  subject  of  the  lien;'*''  or  by  taking  an 
ament  of  a  fund,  upon  which  his  lien  existed.**"  But 
e  he  takes  the  client's  note  or  acceptance  for  the  amount 
hia  lien  is  not  eztingniehed,  unlera  it  appears  that  he 
it,  or  it  was  given  in  payment  of  such  amount*** 

B.  Special  or  Chortling  Lien. 

i.    Definition  and  aainre. 

I  attorney's  special  lien  ia  the  right  of  an  attorney  to 
',e  his  fees  for  services  rendered  in  a  certain  transaction 
property  recovered  by  the  attorney  for  his  client  in  such 

Stewart  v.  Flovera,  44  Mlsa.  618,  T  Am.  Rep.  707;   Casey  v. 

1,  30  Tex.  184;  Oottsteln  v.  Harrington,  25  Wash.  SOS. 

[n  ra  WllBon.  12  Fed.  236;   Lovett  v.  Brown,  40  N.  H.  511; 

r  V.  Head.  1  Maaon,  319,  Fed.  Cae.  No.  9,379.    See  ante,  §  119. 

Jtaappell  T.  Dann.  21  Barb.  (N.  T.)  17. 

Olcas  T.  atocUey.  7  Car.  ft  P.  587. 

tVateon  v.  lifoa,  7  De  Oex,  M.  ft  O.  2SS,  ZSS. 

::ory  V.  Harta,  13  Daly  (N.  T.)  147. 

Balch  ¥.  Symee.  1  Turn,  ft  R.  92;  Cowell  v,  Slmpaon,  le  Vea. 
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transac^tion,  where  such  property  ia  not  in  the  at 
possession. ""*"  It  is  a  right  to  chai^  his  fees  for 
rendered  in  procuring  a  judgment,  decree  or  awar 
such  judgment  or  decree,  and  to  the  amount  of  such 
ifl  to  he  deemed  an  equitable  assignee  of  the  judgn: 
Although  the  term  "lien"  has  been  applied  to  this  rigl 
the  attorney  has  over  a  judgment  recovered  hy  him 
client,  it  is  perhaps  an  incorrect  expression,  for  whal 
is  not  a  lien  in  the  true  sense  of  that  term,  but  is  mt 
equitable  right  to  the  interference  of  the  court  to  h 
judgment  or  award  held  as  security  for  his  fees;  or  i 
words  it  is  an  equitable  right  to  receive  compeneat 
his  services  out  of  the  proceeds  of  a  judgment  ot 
whieli  has  been  obtained  by  such  services.^"'"    It  ia 

1000  Weed  Sewing  Macb.  Co.  y.  Boutelle,  B6  Vt.  570,  48  i 
821. 

1001  Mltcbell  V.  Oldfleld.  4  Term  R.  123;  Turwin  v.  Glbsoi 
720;  In  r«  Wllflon,  12  Fed.  23E;  WarQeld  t.  Camiibetl,  38  . 
S2  Am.  Dec.  724;  Andrews  y.  Horee.  12  Conn.  444,  31  Am.  I 
McDonald  v.  Napier,  14  Oa.  89;  Wooten  v.  Denmark,  85  ' 
Humphrey  v.  Browning,  46  III.  476.  95  Am.  Dec.  446;  ^i 
Cobleigh,  21  N.  H.  339;  Ward  v.  Wordsworth.  1  E.  D.  Si 
Y.)  B98;  Rooney  v.  Second  Ave.  R.  Co..  18  N.  Y.  368;  Cov 
New  York  Cent.  4  H,  R.  R.  Co.,  71  N.  Y.  443,  27  Am.  Rep. 
kins  V.  Batterman,  4  Barb.  (N.  Y.)  47;  Horton  v.  Champll 
I.  550,  34  Am.  Rep.  722. 

loot-Barker  v.  St.  Qulntln,  12  Meee.  ft  W.  441;  Bozon  v. 
4  Mylne  A  C.  354;  Hough  t.  Edwards.  1  Hurl.  «  N.  171;  ' 
Hole,  1  Doug.  238;  In  re  Wilson,  IS  Fed.  23E;  Bz  parte  Let 
Ala.  631;  Moaelf  v.  Norman,  74  Ala.  422;  Warfleld  v.  C 
IS  Ala.  527,  82  Am.  Dec.  724;  Hobaon  v.  Watson,  34  Mc 
Am.  Dec.  632;  Terney  v.  Wileon,  45  N.  J.  Law,  282;  Ri 
Second  Ave.  H.  Co.,  18  N.  Y.  368;  Hartln  v.  Hawks,  16  Jo: 
Y.)  405;  Stoddard  v.  Lord,  36  Or.  412;  Weed  Sewing  Maci 
Boutelle,  56  Vt.  570,  48  Am.  Rep.  821. 

"An  attorney,"  says  Lord  Mansfield  In  Welsh  v.  Hole, 
238,  "haa  a  Ifen  on  the  money  recovered  by  his  client,  (or 
ot  costs;  If  the  money  come  to  his  hands,  he  may  retail 
amount  of  his  bill.  He  may  stop  It  In  transitu  If  be  can  lay 
It.  If  he  apply  to  the  court  they  will  prevent  Its  being  pi 
till  his  demand  Is  satisfied.  I  am  Inclined  to  go  still  fartl 
to  bold  that.  If  the  attorney  give  notice  to  the  defendant  no 
till  his  bill  should   be  discharged,  a   payment  by    the  d( 
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n  equitable  lien,  and  is  supported  upon  the  theory  that  aa 
le  attorney's  services  and  skill  produced  the  judgment, 
le  client  should  not  be  permitted  to  run  away  with  the 
ruits  thereof  without  first  satisfying  the  legal  demands  of 
le  attorney,  by  whose  industry,  and  perhaps  at  whose  ex- 
ense,  those  fruits  were  obtained."*'  As  has  been  said: 
Primarily,  without  doubt,  the  lien  originates  in  the  control 
hich  the  attorney  has  by  his  retainor  over  the  judgment, 
ad  the  processes  for  its  enforcement.  This  enables  him 
>  collect  the  judgment,  and  reimburse  himself  out  of  the 
roceeds.  *  *  *  But  inasmuch  as  the  attorney  has  the 
ight,  or  at  least  is  induced,  to  rely  on  his  retainer  to  secure 
im  in  this  way  for  his  fees  and  disbursements,  he  thereby 
squires  a  sort  of  equity,  to  the  extent  of  his  fees  and  dis- 
ursements,  to  control  the  judgment  and  its  incidental  pro- 
tases, against  his  client  and  the  adverse  party  colluding 
ith  his  client,  which  the  court  will,  in  the  exercise  of  a 
taeonable  discretion,  protect  and  enforce.  And  on  the  same 
round  the  court  will,  when  it  can,  protect  the  attorney  in 
atters  of  equitable  set-off.  We  think  this  ia  the  full  scopo 
■  the  lien,  if  lien  it  can  be  called."^""* 

This  special  lien  must  be  carefully  distinguished  from  the 
■neral  lien,  which  has  been  treated  in  the  preceding  sec- 
sns.  That  Hen  exists  for  all  fees  and  costs  due  tlio  attorney 
'  the  client  for  professional  services  rendered  at  any  time, 
id  in  any  cause;  and  also  exists  only  when  the  attorney  has 

his  possession  property  which  is  subject  to  such  a  lien, 
n  the  other  hand  this  special  or  charging  lien  exists  only 
r  fees  and  costs  for  services  rendered  in  the  particular 
use  in  which  the  judgment,  upon  which  they  are  a  lien, 
is  rendered.  It  is  not  dependent  upon  possession  but  ex- 
nds  to  property  which  has  been  recovered  by  judgment, 

his  services,  although  in  another's  possession.  The  fail- 
e  to  distinguish  between  these  two  liens  has  led  to  an  ap- 

:er  sucb  notice  would  bo  In  hla  own  wrong,  and  like  paring  a 

bt  wbfcli  baa  been  assigned,  after  notice." 

lOVB  Coughlln  T.  New  York  Cent.  &  H.  R.  R.  Co..  71  N.  T.  443,  27 

a.  Rep.  75;  and  eee  cases  cited  In  preceding  note  1002. 

lOM  Horton  v.  Cbamplin,  IS  R.  I.  660,  34  Am.  Rep.  722. 
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parent,  though  not  real,  conflict  and  confusion  in  th< 
ciaions  on  this  subject.^*"" 

§'728.    Fees  and  charges  oOTered. 

There  Beeme  to  be  some  conflict  among  the  authoritii 
to  what  fees  or  charges  this  special  lien  extends  to.  Al 
thoritiea  agree,  however,  that  it  extends  only  to  fees  or 
in  the  particular  case  in  which  the  judgment  against  v 
it  is  sought  to  be  enforced  was  rendered.**"**  It  does  nc 
tend  to  compensation  for  services  rendered  in  any  other 
for  the  same  client.  Thus  where  several  actions  have 
commenced  by  an  attorney  for  the  same  client,  a  judg 
in  any  one  of  such  actions  is  subject  only  to  a  lien  fo 
amount  which  the  attorney  is  entitled  to  receive  for 
and  compensation  in  the  action  in  which  the  judgment 
recovered.'""^ 

lODD  Hurlbert  v.  Brighun,  56  Vt.  372;  Adams  v.  Poz.  40  Bar] 
T.)  448. 

110*  Bnoland;  Stephens  v.  Weston,  3  Bam.  A  C.  588;  Hodg< 
Kelly,  1  Hogan,  388;  Lucas  v.  Peacock,  9  Beav.  177. 

United  Btates:  McDougall  v.  Hazetton  Trtpod-Boller  Co.,  8i 
217;  In  re  Wlleoa,  12  Fed.  235;  Poster  v.  Danforth,  69  Fed. 
MassacbuBetta  A  S.  Const.  Co.  v.  GlU'e  Creek  Tp.,  48  Fed.  14 

Alabama:  Hosely  v.  Norman,  74  Ala.  422;  HcWllliamB  T 
kins,  72  Ala.  480;  Jackson  v.  Clopton,  66  Ala.  29;  Kz  parte  Lei 
59  Ala.  631. 

Arkantat:  Porter  v.  Hanson,  36  Ark.  591;  Davla  v.  Webb 
Ark.  190,  74  Am.  St.  Rep.  SI. 

Oeorgia:    McDonald  r.  Napier,  14  Ga.  89. 

Minnesota:    PorbuBb  v.  Leonard,  8  HInn.  303. 

Miatitaippi:  Pops  v.  Armstrons,  3  Smedea  A  M.  214;  Ci 
Wilkinson,  3  Smedes  ft  M.  223. 

Nebratka:    Oliver  v.  Sbeeley,  11  Neb.  521. 

New  Hampshire:     Wright  v.  Coblelgh.  21  N.  H.  341. 

New  York:  Phillips  v.  Stagg,  2  Bdw.  Cb.  108;  WllUamB 
geraoll,  89  N.  Y.  508;  Brown  v.  New  York  City,  11  Hun,  21;  j 
son  V.  E.  de  Bniekeleer  A  Co.,  26  Misc.  343;  In  re  Regan,  29 
627. 

Pennttilvania:    In  re  Aber,  18  Pa.  Super.  Ct.  110. 

Vermont:  Weed  Sewing  Mach.  Co.  v.  Boutelle,  66  Vt.  6 
Am.  Rep.  821. 

West  Virginia:    Fowler  v.  Lewis'  Adm'r.  36  W.  Va.  112, 

1001  Brown  v.  New  York  City,  11  Hun  (N.  Y.)  21;  Massact 
A  S.  Const.  Co.  V.  Gill's  Creek  Tp.,  48  Fed.  146. 
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But  if  the  several  suits  are  so  connected  as  to  form  the 
aeiB  for  one  judgment  or  decree,  that  judgment  will  be  sub- 
set to  a  lien  for  the  fees  and  charges  in  those  several  suits 
□d  not  only  in  the  particular  case  in  which  the  judgment 
83  rendered."*"*  In  such  a  case  the  several  suits  are  prac- 
eally  one  suit.  While  this  is  "a  special  lien  for  his 
trvices  in  obtaining  the  particular  judgment  or  decree  only, 
it  the  principles  on  which  it  is  based  obviously  extend  the 
en  to  all  his  services  rendered  in  obtaining  the  particular 
idgment  or  decree,  though  those  services  may  not  all  have 
wn  rendered  in  the  particular  suit  in  which  the  judgment 
■  decree  was  rendered,  but  were  in  part  rendered  in  other 
lits,  all  tending  to  and  finally  ending  in  the  judgment  Or 
xree  on  which  the  lien  is  claimed.'"""'  Thus  an  attorney 
aa  employed  by  a  corporation  to  manage  for  it  all  questions 
•ising  involving  its  right  to  do  business  in  the  city,  and  in 
irsuance  of  this  agreement  he  attended  to  a  number  of  cases 
iving  for  their  object  the  establishment  of  the  corporation's 
ght  to  do  business,  and  secured  the  reversal  of  a  decree  of 
le  lower  court  enjoining  the  corporation  from  doing  husi- 
ess,  thus  finally  establishing  its  right.  He  then  brought 
lit  for  the  corporation  for  damages  caused  by  the  wrongful 
suance  of  the  injunction,  and  secured  judgment.  It  wa? 
eld  that  he  had  a  lien  on  this  judgment,  not  only  for  his 
irviees  in  the  suit  for  damages,  but  also  for  all  services 
mdered  in  establishing  the  corporation's  right  to  do  busi- 
sse,  all  the  suits  embracing  the  same  matter  and  being 
arts  of  a  single  litigation,  though  there  were  technically 
iveral  suits.'**'"  Nor  need  all  the  services  be  rendered  in 
le  same  court.'""     It  is  no  defense  to  an  attorney's  petition 

looiRenlck  V.  Ludlogton,  16  W.  Va.  378;  Butchers'  Union  Slaugb- 
r-houBe  ft  L.  S.  Landing  Co.  v.  Crescent  City  Live  Stock  Landing 
8.  H.  Co.,  41  La.  Ann.  355;  Newbert  v.  Cunningham,  60  Me.  231, 
I  Am.  Dec.  612;  Stoddard  v.  Lord,  36  Or.  412;  Blair  v.  Harrison, 
'  Fed.  257. 

""•  Reolck  V.  Ludington,  16  W.  Va  390. 

1010  Bntchera'   Union    Slaughter-Houae   ft    L.    S.    Landing   Co,    v. 
reecent  City  Live  Stock  Landing  ft  S.  H.  Co.,  41  La.  Ann.  866. 
lou  Weaver  v.  Cooper,  78  Ala.  318;  Close  v.  Shute,  4  Dem.  Surr. 
H.  T.)  646. 
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of  a  creditor  of  nn  insolvent  estate,  in  an  administr 
Buit  in  equity,  to  eetablish  a  lien  on  the  funds  in  the  li 
of  the  register,  that  some  of  the  services  were  renden 
the  probate  court  from  which  the  case  was  removed  to  < 
eery.'"" 

"Feei,"  "cott»,"  etc.     But  the  confusion,  on  this 

ject,  exists  as  to  what  fees  and  costs  in  tbe  particular 
constitute  a  lien  on  the  judgment.  In  the  decisions  oi 
subject  a  great  variety  of  terms  is  used,  such  as  "J 
"costs,"  "taxable  costs,"  "compensation,"  and  "disl 
ments,"  but  it  is  not  always  clear  what  is  meant  by 
terms.  In  some  jurisdictions  it  is  held  that  the  attot 
li'en  on  a  judgment  extends  only  to  taxable  costa  an^ 
bursements  in  the  case,  unless  there  is  a  statute  prov 
otherwise.  ^"^^  In  the  jurisdictionB,  then,  where  this 
prevails,  tbie  lien  would  not  extend  to  commissions  or 
charges,  although  just  in  themselves,"'*  nor  to  counsel 
or  any  incidental  expenses  not  taxable,"""     On  the 

loii  Weaver  v.  Cooper,  73  Ala.  318. 

ion  HasBacbuBetU  k  S.  Const.  Co.  v.  Olll's  Creek  Tp..  48  Tei 
Ex  parte  Kyle,  1  Cat.  331;  Rusaell  v.  Cooway,  11  Cal.  98;  Ho 
Black,  66  Cal.  41;  Forsythe  v.  Beverldge,  52  111.  26S,  4  Am.  Rec 
Nichols  T.  Pool.  89  III.  491;  Hill  v.  Brlnkley,  10  Ind.  102;  £ 
V.  Brundage,  22  Me.  460;  Newb«rt  t.  CunninEbani.  GO  H&  2 
Am.  Dec.  612;  Cooly  v.  Pattersaii,  S2  Me.  472  (but  see  Strat 
Huesey,  62  Me.  286) ;  Ocean  Ins.  Co.  v.  Rider,  32  Pick.  (Mass. 
Thayer  v.  Daniels,  113  Mass.  129;  Wells  v.  Elsam,  40  Mich 
Klaney  v.  Tabor,  62  Mich.  617;  FrlBsell  v.  Halle.  18  Mo.  18;  R 
V.  Nelson.  22  Mo.  App.  28;  Alexander  t.  Grand  Ave.  R.  Co.,  ( 
App.  66;  Wright  v.  Coblelsh.  21  N.  H.  339;  Currier  v.  Boston 
R.  R..  37  N.  H.  223;  Wbitcomb  v.  Straw,  62  N.  H.  650;  Rowe  v. 
ley.  49  N.  H.  395;  Wells  v.  Hatch,  43  N.  H.  246;  Braden  v. 
42  N.  J.  Law,  518;  Phillips  v.  Mackay,  64  N.  J.  Law,  319;  Scbi 
V.  Oland,  1  Rich.  Law  (S.  C.)  207;  Miller  v.  Newell,  20  8.  ( 
47  Am.  Rep.  S33;  Casey  v.  March,  30  Tei.  180;  Fowler  v.  Moi 
Tex.  163;  Dutton  v.  Mason,  21  Tex.  Civ.  App.  389;  Heartt  t. 
man.  2  Aiken  (Vt.)  162;  Walker  v.  Sargeant,  14  Vt  247  (b 
later  cases,  post,  note  1016) ;  Rice  y.  Oamhart,  S6  Wis.  282. 

i>i<  Wright  v.  Cobleigh,  21  N.  H.  339;  Heartt  t.  Chlpman.  2 
(Vt.)  162;  Ocean  Ins.  Co.  v.  Rider.  22  Pick.  (Mass.)  210. 

loit  Wells  V.  Hatch,  43  N.  H.  246;  Scharlock  v.  Oland,  1 
Law  (8.  C.)   207. 
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id>  in  other  juriBdictioiis,  it  is  held  or  provided  that  the 
eial  lien  in  favor  of  an  attorney  extends,  not  only  to  his 
able  coBta  and  disburaement«  in  the  case,  but  also  to  all 
fees  or  compensation  for  services  rendered  in  obtaining 
jndgment.'''**     If  there  is  an  express  agreement,  that 

II*  In  re  Wilson,  12  Fed.  236;  Central  R.  A  B.  Co.  ▼.  Pettue,  113 
3.  116,  127;  Ex  parte  L«bmaii,  59  Ala.  631;  Jackson  v.  Clopton, 
lla.  29;  Hosely  v.  Norman,  74  Ala.  422;  Warfleld  v.  Campbell,  3S 
.  627,  82  Am.  Dec.  724;  Waters  v.  Grace,  23  Ark.  118;  Sexton  v. 
e,  8  Bng.  (Ark.)  193;  Compton  v.  State,  3S  Ark.  601;  Fillmore  t. 
Its,  XO  Colo.  22S,  3  Am.  St  Rep.  667;   Johnson  v.  McMillan,  13 

0.  423;  Andrews  v.  Morse,  12  Conn.  444,  31  Am.  Dec.  762;  Cooke 
rhresher,  61  Conn.  106;  Carter  v.  Davis,  8  Fla.  183;  Carter  v. 
inett,  6  Fla.  214;  McDonald  v.  Napier,  14  Ga.  89;  Morrison  v. 
ider,  46  Ga.  167;  Crowley  v.  Le  Due,  21  Minn.  412;  Pope  v.  Ann- 
tng,  3  Smedes  &  M.  (Miss.)  214;  Cage  v.  Wilkinson,  3  Smedes 
If.  (MlBS.)  223;  Rooner  v.  Second  Ave.  R.  Co.,  18  N.  T.  36S; 
ighlln  T.  New  York  Cent.  «  H.  R.  E.  Co.,  71  N.  Y.  443,  27  Am. 
).  75;  Wright  v.  Wright,  70  N.  Y.  98;  Fox  v.  Fox,  24  How.  Pr. 

Y.)  409;  Marshall  v.  Meech.  El  N.  Y.  140,  10  Am.  R«p.  672; 
re  Regan,  167  N.  Y.  338;  in  re  Rowland,  166  N.  Y.  641; 
kins  V.  Perkins,  9  Heisk.  (Tenn.)  95;  Pleasants  v.  Kortrecht, 
leisk.  (Tenn.)  694;  Hunt  v.  McClanaban,  1  Helek.  (Tenn.)  603; 
lick  T.  Ludlngton,  16  W.  Va.  378.  And  in  collecting  the  same, 
gre  the  judgment  is  assigned  to  the  attorney  as  security  for  his 
!  and  costs.  Com.  v.  Terry,  11  Pa.  Super.  Ct.  647;  Hooper  v.  Welch, 
Vt.  169,  6  Am.  Rep.  266;  Weed  Sewing  Mach.  Co.  v.  Boutelle,  56 

670,  4S  Am.  Rep.  824.  The  court  In  the  latter  case  said:  "No 
d  reason  can  be  given  lor  limiting  an  attorney's  charging  lien  lo 
it  under  our  law  are  the  taxable  costs  In  fttvor  at  bla  client  In 

suit.  If  he  Is  to  be  given  a  lien  at  all  upon  a  Judgment  recov- 
i  by  his  Berrlces,  U  should  be  to  the  extent  of  the  value  of  his 
rices  In  the  suit.  His  serrlces  are  presumed  to  have  been  sklll- 
y  performed,  and  valuable  because  so  performed.    They  enhance 

client's  claim  presumably  to  the  extent  of  the  value  of  his  serv- 

1,  the  same  as  the  tailor's  services  In  manufacturing  a  patron's 
:h  Into  a  coat  enhance  the  value  of  the  materials  to  the  extent  of 

value  of  his  services.  We  are  aware  that  the  decisfbns  in  this 
ntry  are  not  uniform  on  the  extent  of  ao  attorney's  charging 
I.  In  some  states  it  Is  held  to  cover  his  reasonable  charges 
I  disbursements  In  the  suit,  whils  to  others  It  la  limited  to  the 
aunt  of  costs  taxable  In  favor  of  his  client  in  the  suit.  But 
se  are  what  the  law  allows  to  be  recovered  In  favor  of  the  pre- 
llng  party.    They  are  taxed  between  party  and  party,  and  not 
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of  course  determines  the  amount  of  compenBation,  othei 
it  is  ascertained  upon  the  basis  of  a  quantum  meruit. 

Much  of  this  confusion  is  thought  to  arise  by  court 
this  country  applying  the  English  rule  as  to  an  atton 
special  lien  and  failing  to  distinguish  between  taxable  < 
in  England  and  taxable  costs  here.  The  taxed  cost 
England  were  between  the  attorney  and  client,  wherea 
this  country  they  are  between  the  successful  and  deff 
parties  to  a  suit.  In  England  an  attorney's  fees  are  the 
charges  which  are  actionable,  or  legally  coercible,  and 
taxed  as  part  of  the  costs.  Hence  it  was  necessary  thai 
attorney's  lien  applied  alone  to  taxed  costs.  As  there 
no  other  charges  cognizable  by  the  courts,  it  was  simph 
possible  to  further  extend  the  lien.  Attorneys  at  lai 
most  of  our  courts  are  allowed  no  fees  which  are  tase 
eoats,  excepting  fees  in  certain  cases  allowed  by  atatul 
some  states.  They  look  to  contracts  made  with  their  el 
for  remuneration  for  their  services.  Hence  the  rule  at 
mon  law  limiting  the  attorney's  lien  to  taxed  costs  s6 
not  be  strictly  applied  here,  although  in  principle  the 
at  common  law  for  taxed  costs  is  the  same  as  ours,  alio 
attorney's  fees  to  be  included  in  the  lien.'"*^ 

§  730.    What  attorney  may  claim  thii  lien. 

As  a  general  rule,  only  such  attorney  as  is  lawfully 
ployed  by  the  client,  and  appears  on  the  record  as  such, 

between  attorney  sod  client,  and  are  In  no  eenae  tbe  meeau 
the  value  of  the  attorney's  eervlces  and  dlebursementa  In  the 
They  Include,  frequently,  court,  clerk,  witness  and  officer's  fees 
suit  which  the  clteot  haa  advanced.  1  cannot  help  thinking  tha 
class  of  declsloas  have  their  origin  In  not  observing  the  dlstli 
between  taxable  costs,  which  at  the  common  law  was  a  toiatli 
tween  the  attorney  or  eoUcltor  and  bis  client,  and  taxable 
under  our  statutes,  which  Is  a  taxation  In  favor  of  the  recoi 
party  agalsat  the  defeated  party." 

In  Iowa  It  Is  held  that  prior  to  Act  ISth  General  Assembly,  ( 
plaintiff's  attorney  had  no  Interest  In  a  Judgment  in  tav 
his  client  for  sttDrneya  fees  specially  contracted  for.  In  Ui 
■ence  of  an  agreement  to  that  effect.  Barber  v.  Aultmao,  Mil 
Co.,  102  Iowa,  2TS. 

1011  See  Warfleld  v.  Campbell,  38  Ala.  G27,  82  Am.  Dec.  724 
Donald  V.  Napier,  14  Oa.  89,  110;  Frissell  v.  Halle,  IS  Ho.  IS. 
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086  services  have  recovered  the  judgment,  may  claim  a 
n  thereon  for  his  fees  and  chargea.**"*  It  is  only  the  atr 
uey  who  is  in  charge  of  the  suit  at  the  time  judgment  is 
ered  that  is  entitled  to  this  lien.""*  If  another  attorney 
i  been  employed  in  an  earlier  part  of  the  case  and  had 
ihdrawn  or  another  had  been  substitirted  in  his  place,  ho 
entitled  to  no  Hen  upon  the  ultimate  recovery  in  the  ease, 
less  a  special  reason  is  shown  therefor,'"*''  or  unless  a  ape- 
1  agreement  to  that  effect  had  been  made  with  his  client.'"** 
t  a  decree  declaring  a  lien  for  several  attorneys  as  an  en- 
Bty  is  not  invalid  because  one  of  the  attorneys  was  a  non- 
ident,  was  not  a  licensed  attorney  in  the  state,  nor  an 
omey  of  record  in  the  ease,  where  it  was  shown  that  he 
idered  services  in  the  case,  and  the  amount  allowed  was  a 
sonable  fee  for  the  attorneys  of  record  alone.*"** 
Associate  counsel  employed  in  a  case  have  no  lien,  for  pro; 
sional  services  rendered,  upon  a  judgment  recovered  there- 
;"**  unless  they  have  been  specially  employed  by  the 
Bnt,  or  by  the  principal  attorney  with  the  client's  con- 
it,'"**  But  the  original  attorney,  in  addition  to  the  lien 
■  his  own  fee,  may  have  a  lien  for  the  whole  or  part  of  the 
!  of  additional  counsel  which  he  has  paid,  where  the  client 
8  to  pay  the  whole  or  a  part  of  such  fee.'"*" 

»is  Compton  V.  State,  38  Ark.  601 ;  Davis  v.  Sharron,  16  B.  Mon, 
y.)  64;  McGregor  t.  ComBtoch.  23  N.  Y.  237;  Heavenrlch  t.  Al- 
ia. Circuit  Jadge,  111  Mich.  163;  People  v.  Pack,  115  Hlcb.  669. 
<"<>  Welle  T.  Hatch,  43  N.  H.  246,  249. 

OX)  Hektograph  Co.  t.  Fourl,  11  Fed.  S44;  Halbert  v.  aihba,  16 
p.  DIv.  {N.  Y.)  126. 
0"  In  re  Wilson.  12  Fed.  235. 

on  Taylor  v.  Badoux  (Tenn.  Oh.  App.)  58  S.  W.  919. 
OM  Brown  t.  New  York  City,  9  Hun    (N.  T.)    587;   Kennedy  v. 
rrlck.  18   Mlac.    (N.  Y.)    38;    Foster  v.  Dantorth.  69  Fed.  760; 
*ned  V.  Dubuque,  86  Iowa.  166-    Nor  for  dlabursemenU.    In  re 
lley,  65  App.  Dlv.  (N.  T.)  523. 

OM  MaHsachuBeltB  A  S.  Const.  Co.  v.  GUI's  Creek  Tp.,  48  Fed. 
;  Jackson  v.  Cloppon,  66  Ala.  39;  People  v.  Pack,  116  Mich,  669; 
IslMugti  T.  Frazer,  19  Pa.  95.    Aad  Bee  Harwood  v.  La  Grange. 

N.  Y.  638. 
o»  Louisville  A  N.  R.  Co.  v.  Procter,  21  Ky.  L.  R.  447.  51  S.  W. 
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Where  several  attorneys  render  services  for  the  com 
ant  in  a  8uit,  they  all  have  an  equal  ri^t  to  a  lien  < 
fruits  of  the  judgment,  for  their  disbursements  and 
taxed,  and,  if  one  of  them  has  taken  an  assignment,  ol 
fruits,  he  cannot  be  disturbed  in  his  possession,  in  fa' 
any  of  the  others.^"** 

§  731.    When  this  lien  attaches. 

In  the  absence  of  a  statute  providing  otherwise,  an 
ne^B  special  or  charging  lien  does  not  attach  until  the 
ment  has  been  recovered  by  him  in  his  client's  fav< 

iDia  MasBBchusetts  A  S.  Const.  Co.  v.  GUI's  Creek  Tp.,  48  Fe 
Finance  Co.  of  Pennsylvania  v.  Charleston,  C.  A  C.  R.  Co.,  48  F 

10"  United  Statet:  Swanston  v.  Morning  Star  MIn.  Co.,  1 
216;  Shen?  v.  Oceanic  Steam  NaT.  Co.,  72  Fed.  56G. 

Alabama:  Mosely  v.  Norman,  74  Ala.  422;  Jackson  v.  Clopi 
Ala.  29;  Bx  parte  Lehman,  69  Ala.  631. 

Oatifontia:    Bx  parte  Kyle.  1  Cal.  331. 

Connecticut:    Andrews  v.  Morse,  i2  Conn.  444,  31  Am.  Dec. 

DUtrict  of  Columbia:  Lament  v.  Washington  ft  Q.  R. 
Mackey,  502,  47  Am.  Rep.  26S;  Hutchinson  t.  Worthlngton,  ' 
D.  C.  648, 

lUinoit:    Henche;  t.  Chicago,  41  III.  136. 

Indiana:  Hanna  v-  Island  Coal  Co.,  6  Ind.  App.  163,  61  A 
Rep.  236. 

Maine:  Hobson  v.  Watson,  34  Me.  20.  66  Am.  Dec.  632;  N< 
T.  Cunningham,  50  Me.  231,  79  Am,  Dec.  612;  AverlU  t.  Longi 
66  Me.  237;  Potter  v.  Mayo,  8  Me.  34,  14  Am.  Dec.  211. 

Mtt*»acfnisetU:  Oetcbell  v.  Clark,  6  Mass.  309;  Simmons  v. 
108  Mass.  88. 

Michigan:    Volght  Brewery  Co.  v.  Donovan,  103  Mich.  190. 

NelTOtka:    Abbott  v.  Abbott,  18  Neb.  603. 

2few  Hampthire:  Young  v.  Dearborn,  27  N.  H.  324;  W( 
Hatch,  43  N.  H.  346. 

Nev)  York:  Coughlin  v.  New  York  Cent,  ft  H.  R.  R.  Co., 
T.  443,  27  Am.  Rep.  76;  Sweet  v.  B&rtlett.  4  Sandf.  661;  Pnl 
Harris,  52  N.  Y.  73;  Marshall  v.  Meech,  51  N,  Y.  140,  10  Am 
672. 

TenTteasee:    Brown  v.  BIgley,  3  Tena.  Cb.  618. 

Utah:    Sandberg  v.  Victor  Gold  ft  Silver  Mln.  Co.,  18  Utah, 

Termont;  Hooper  v.  Welch,  43  Vt.  169.  6  Am.  Rep.  267; 
Sewing  Msch.  Co.  v.  Boutelle,  56  Vt.  670,  48  Am.  Rep.  821;  I 
Inson  v.  Howard,  16  Vt.  644;  Foot  v.  Tewksbury,  2  Vt.  97. 

Wisconsin:    Courtney  v.  HcOavock,  23  Wis.  622. 
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d  although  a  judgment  does  not  properly  exist  until  it 
i  been  properly  rendered  and  entered,  yet  for  the  pur- 
les  of  the  attorney's  libn  it  exists  from  the  time  it  has  been 
lered  to  be  entered.  Thus  an  order,  after  verdict,  that 
Igment  be  entered  on  the  verdict  will  be  sufficient  judg- 
nt  for  the  lien  to  attach  to."" 
Before  judgment,  in  the  absence  of  agreement  or  statute, 

attorney  has  no  interest  in  his  client's  cause  of  action 
t  will  give  him  a  lien  thereon.  And  if  the  cause  of  action 
n  its  nature  non-assignable  the  party  owning  it  cannot  by 
T  agreement  give  his  attorney  any  interest  therein.     "Still 

agreement  to  divide  the  recovery  in  such  a  case  would 
)eh  itself  to  the  judgment  when  recovered,  and  give  the 
jmey   an   equitable   interest   therein."^"*'     Thus,   where 

claim  is  for  personal  injuries,  or  for  unliquidated  dam- 
3,  it  is  non-assignable,  and  the  attorney  cannot  get  a  vested 
srest  therein,  and  henco  can  have  no  lien,  even  for  tax- 
e  costs,  before  judgment.'"^"  And  the  same  is  true  in  case 
an  action  for  slander,  or  libel,  or  assault  and  battery,'"*^ 
t  if  the  cause  of  action  before  judgment  be  in  its  nature 
ignable,  the  owner  of  it  may  assign  and,  by  agreement, 
ate  legal  and  equitable  interests  therein  and  such  agree- 
nts  may  now  be  made  with  his  attorneys  as  well  as  with 
er  persons,  and  when  such  interests  have  been  created 
I  notice  given  of  them  they  must  be  respected.^*'* 
'n  some  states  there  are  express  statutory  provisions  giv- 

the  attorney  a  lien  on  the  client's  cause  of  action  from 

time  the  suit  is  instituted.'"'^ 

>»  Young  T.  Dearborn,  27  N.  H.  824. 

■a*  Coughlin  V.  New  York  Cent.  4  H.  R.  R.  Co..  71  N.  Y.  443,  27 
.  Rep.  75;  Pulver  t.  Harrla,  62  N.  Y.  73;  Wllllama  v.  Ingeraoll, 
N.  Y.  508. 

isoKuaterer  v.  Beaver  Dam,  58  Wis.  471,  43  Am.  Rep.  726;  Voell 
Celly.  64  Wia.  504;  Henche?  v.  Chicaso,  41  111.  136. 
•"Miller  V.  Newell.  20  S.  C.  123,  47  Am.  Rep.  S33;   Quince^  v. 
ncls,  5  Abb.  N.  C.  (N.  Y.)  286. 

|»i  Coughlin  T.  New  York  Cent.  «  H.  R.  R.  Co.,  71  N.  Y.  443,  27 
.  Rep.  75;  Newell  V.  West.  149  Mass.  520;  Harshman  v.  Arm- 
ing, 119  Ind.  224. 

"'The  New  York  Code  o(  Civil  Procedure.  S  66,  provides:     "The 
ipensatlon  of  an  attorney  or  counsellor  tor  bis  gervicea  la  (or- 
C.  A  8.-100. 


Digitized  byGoOgIc 


1586  ATTORNEY  AND  CLIENT. 

g  782.    Effect  of  •ettlement  1)7  olieat. 

(a)  Before  judgment. — Ab  has  been  seen,  in  the  f 
of  statute,  an  attorney  has  no  interest  in  his  client'i 
of  action  before  judgment.  In  the  absence  of  such  i 
theTefore,  a  client  may  before  judgment,  in  good  fait) 
or  compromise  his  case  with  the  opposing  party,  n 
standing  the  attorney's  claim  for  compensation;*"' 

emed  by  agreement,  express  or  Implied,  wbicb  Is  not  rostra 
law.  From  tbe  commencemeat  of  an  action  or  special  prO' 
or  the  service  of  an  answer  containing  a  counterclaim,  the  i 
who  appears  lor  a  party  has  a  lien  upon  bis  client's  cause  ol 
claim  or  counterclaim,  which  attaches  to  a  Terdict,  report,  6 
Judgment  or  final  order  In  hie  client's  faTor."  In  constru( 
this  eUtute  see  Jones  v.  Easton,  11  Abb.  N.  C.  (N.  Y.)  Ill; 
T.  Smith,  92  Hun,  536;  Berlna  t.  Albro,  86  Hun,  590;  Lionf 
Carter,  88  Hun,  613;  In  re  Regan,  29  Hlsc.  527;  Flscher-Hs 
BTBOklyn  Heights  R.  Co..  173  N.  Y.  49t;  White  v.  Sumner, 
Div.  70.  Under  this  statute,  an  attorney  for  a  defendant 
acquire  any  Hen  in  the  action  where  the  answer  he  served 
contained  no  counterclaim.  Fromme  v.  Union  Surety  &  G 
Co.,  39  Miac  (N.  Y.)   105. 

So  the  Kentucky  Code  of  Practice,  3  *07,  provides;  '1 
tomeya  at  law  shall  have  a  lien  upon  any  choses  in  action,  4 
or  other  claim  or  other  demand  put  Into  his  or  thefr  hands 
or  collection,  and  upon  Judgments  In  actions  prosecuted  by 
them  to  recovery,  where  the  judgment  is  for  money,  for  the 
of  any  fee  which  may  reasonably  have  been  agreed  on  by  I 
ties,  or,  In  the  absence  of  sncb  agreement,  for  a  fair  and 
able  fee  for  the  services  of  such  attorney."  See  Robertson  v 
9  Buah  (Ky.)  669. 

And  in  Oeorgia  under  section  1989  of  the  code  It  is  held  t 
attorney's  claim  of  Hen  arlaea  upon  hla  employment,  and 
fected  by  the  ultimate  recovery  of  a  Judgment  (or  his  clii 
record  of  his  Hen,  and  binds  the  property  so  recovered  as 
the  owners  and  all  others,  save  only  bona  fide  purchasers 
notice.  Lovett  v.  Moore,  9S  Ga.  168.  See,  also,  Tenn.  Acts 
243,  i  1;  nilnolB  Cent.  R.  Co.  v.  Wells,  104  Tenn.  706,  holdl 
such  an  act  Is  not  unconstitutional  because  it  does  not  prov 
method  for  the  enforcement  of  the  lien  declared. 

1094  I7n<led  Blatet:  SwBueon  v.  Chicago,  St  P.  A  K.  C.  R. 
red.  63S;  The  Bella,  91  Fed.  540;  Purcell  v.  Uncoln,  1  S 
Fed.  Cas.  No.  11,471;  Emma  Silver  Mln.  Co.  y,  Emma  SIlv 
Co.,  12  Fed.  816. 
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igh  the  client  has  agreed  to  give  the  attorney  part  of  the 
»ed3  of  the  judgment  as  hie  compenBatiaD,"^'"  or  has 

Uibama:    Tillman  t.  ReynoldB,  48  Ala.  SB6;  Connor  v.  Boyd,  TS 

3Se. 
rkatuM:    De  Graffenreld  T.  St.  LoalB  S.  W.  R.  Co.,  66  Ark.  260. 
Ulfcrmta:    Funded  D«bt  of  San  Jose  v.  Tounger,  29  Cal.  147,  87 

Dec  168. 

ittrict  of  ColumMa:  I^mont  t.  Washington  *  G.  R.  Co..  2 
key,  502,  47  Am.  Rep.  268. 

jorgia:  Harris  t.  Tlson.  63  Q«.  629,  86  Am,  Rep.  126;  Jones  t. 
gan,  39  Ga.  310,  99  Am.  Dec.  468;  Green  v.  Southern  Exp.  Co., 
ia.  20;  Brown  t.  Georgia,  G.  A  N.  R  Co.,  101  Ga.  80.  But  see 
,  note  1042. 

■oJm:    Pence  t.  Sweeney,  3  Idaho,  181. 
Hnoit:    Henchey  v.  Chicago,  41  111.  136. 

idlona.-    Koons  t.  Beach,  147  Ind.  187;  Hanna  v.  Island  Coal  Co., 
id.  App.  163,  51  Am.  St.  Rep.  246. 
wa:     Ellwood  v.  Wilson,  21  Iowa,  62S;  Casar  t.  Sargent,  7  Iowa, 

entuckv:    Wathen  v.  Rnssell,  SO  Ky.  L.  R.  709,  47  S.  W.  437; 

id  T.  Anders,  6  Bush,  601;  Rove  v.  Fogle,  88  Ky.  105. 

aln«.-    Hobaon  t.  Watson,  34  Me.  20,  66  Am.  Dec.  682;  Pottar  t. 

0,  8  Me.  34,  14  Am.  Dec  211;  Arerill  t.  Longfellow,  66  He.  SST. 
tutachuaetU:    Getchell  v.  Clark,  6  Haas.  309;   Simmons  t.  A1- 

108  Hsss.  33. 

icMgan:    Parker  v.  Bllghton,  32  Hich.  266;  Wright  t.  Hake.  38 
h.  S26;  Volght  Brewery  Co.  t.  Donovan,  103  Mich.  190. 
inneaota:    Anderson  t.  Itasca  Lnmber  Co.,  86  Minn.  480. 
itaUtippi:    Mosely  t.  Jamison.  71  Miss.  466. 
ebroska:    Sheedy  t.  McMnrtry,  44  Neb.  499. 
9U>  HampiMre:    Wells  v.  Hatch,  43  N.  H.  246;  Tonng  t.  Dear- 

1,  27  N.  H.  824. 

eto  Jertey:    Gregory  v.  Gregory,  32  N.  J.  Bq.  424;   Heleter  v. 

int,  17  N.  J.  Law,  488. 

eto  York:    Coaghlln  v.  New  York  Cent,  4  H.  R,  R.  Co.,  71  N.  T. 

27  Am.  Rep.  75;  Wright  v.  Wright.  70  N.  T.  96;  Randall  t.  Van 
senen,  116  N.  Y.  527, 12  Am.  St.  Rep.  828;  Lee  t.  Vacuum  Oil  Co., 

N.  y.  B79;  Poole  V.  Beleha,  131  N.  Y.  200.  And  see  Nichols' 
r.  Pr.  f  363;  II.  Columbia  Law  Review,  p.  449. 

>u  Lamont  v.  Washington  ft  O.  R.  Co.,  2  Mackey  (D.  C.)  S02,  47 
.  Rep.  268;  Conghlln  v.  New  York  Cent.  A  H.  R.  R.  Co.,  71  N.  Y. 
.  27  Am.  Rep.  76;  Lee  v.  Vacuum  Oil  Co.,  126  N.  T.  679;  Miller  v. 
rell,  20  S.  C.  122,  47  Am.  Rep.  883;  Kusterer  v.  Beaver  Dam,  60 
I.  471,  43  Am.  Rep.  726;  Conrtney  v.  HcGavock,  23  Wis.  619. 
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agreed  not  to  compromise  th©  case.'*"*  Such  a  settlei 
compromise,  however,  must  be  made  in  good  faith,  an. 
out  any  intention  of  depriving  the  attorney  of  his  ci 
sation.  If  such  settlement  is  made  collusively,  for  tl 
pose  of  defrauding  the  attorney,  the  courts  have  h 
customed  to  intervene,  and  protect  the  attorney  by  pen 
him  to  proceed  with  the  suit  for  the  purpose  of  col 
his  compensation,  or  by  allowing  him  to  recover  the  i 
due  him,  from  one  of  the  parties,'"^^  A  proctor,  w 
commenced  a  suit  for  a  seaman,  upon  a  just  claim,  a] 
the  parties  make  a  settlement  without  his  knowledge,  m 

Ohio:  Connell  v.  Brumback,  18  Ohio  Clrc.  R.  B02,  in  the 
ot  notice  to  retain  the  attorney's  ebara. 

8oun  OoToUna:    Miller  v.  Newell,  20  S.  C.  123,  47  Am.  R 

Tennessee:  Johnson  t.  Story,  1  Lea,  114;  Carlngton  v.  ] 
Tenn.  496;  Cardeo  v.  Garden  (Tenn.  Ch.  App.)  37  S.  W.  10: 

Texas:    Whittaker  v.  Clarke,  33  Tex.  647. 

Vertaont:  Hutchlneon  ▼.  Pettes,  18  Vt.  614;  Weed  Sewlni 
Co.  V.  Boutelle,  66  Vt.  670,  48  Am.  Rep.  821;  Hooper  v,  Welcb 
169,  E  Am.  Hep.  267. 

WiaconHn:  Kusterer  v.  Beaver  Dam.  66  Wle.  471,  43  Ai 
726. 

West  Virginia:    McCoy  t.  McCoy.  36  W.  Va.  772. 

loss  Hanna  t.  Island  Coal  Co.,  6  Ind.  App.  163,  61  Am.  E 
246;  MoBely  T.  JamiBon.  71  MUb.  4G6. 

losi  Swain  v.  Senate.  2  Bob.  Jl  P.  (N.  R.)  99;  Cole  v.  Bei 
Price.  16;  Morse  v.  Cooke.  13  Price,  473;  Patrick  v.  Leach, 
476;  McDonald  t.  Napier,  14  Oa.  89;  Jones  t.  Morgan,  39  Ga. 
Am.  Dec  458;  North  Chicago  St.  R.  Co.  t.  Ackley,  68  III.  Ai 
Hubhls  V.  Dunlap,  19  Ky.  L.  H.  666.  41  S.  W.  432;  Carp€ 
Myers,  90  Mich.  209;  Weeks  v.  Wayne  Circuit  Judges.  73  Mk 
Aspinwall  t.  Sabin.  22  Neb.  73,  3  Am.  8t.  Rep.  268;  Bam 
Holmes.  115  Iowa.  681;  Young  v.  Dearborn,  27  N.  H.  324; 
v.  Mount.  17  N.  J.  Law,  438;  Barnes  v.  Taylor,  30  N.  J.  B 
Randall  v.  Van  Wagenen,  116  N.  Y.  527,  12  Am.  St  Re; 
Coughlin  V.  New  York  Cent.  «  H.  R.  R.  Co..  71  N.  T.  443, 
Rep.  75;  McBratney  v.  Rome,  W.  ft  O.  R.  Co..  87  N.  Y.  467;  ] 
V.  Town  of  Osceola,  22  Wis.  463;  Voell  v.  Kelly,  64  Wis.  504; 
ney  t.  McOavock,  28  Wis.  619  (holding  there  must  be  p 
fraudulent  Intent  of  both  parties). 
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I  for  costs.^"**  And  it  has  been  held  that  if  the  client 
promises  the  case  before  its  final  termination,  without 
knowledge  or  consent  of  his  attorney,  although  done  in 
]  faith,  the  attorney's  lien  will  attach  to  the  amount  due 
he  compromise;*""  but,  in  such  case,  the  attorney's  lien 
lot  be  enforced  against  the  debtor  or  his  property  for  a 
er  sum  than  that  due  to  their  client  under  the  com- 
nise.*"^"  There  have  been  but  few  cases  in  which  an 
mey  for  the  defendant  has  qitestioned  the  right  of  his 
it  to  settle  or  dismiss  his  defense;  and  an  agreement  to 
ind  an  action  and  receive  for  his  compensation  the  costs 
verable  from  the  plaintiff,  does  not  give  an  attorney 
I  an  interest  in  the  action  as  will  prevent  a  discontinu- 
;  without  costa.^**^ 

—  By  ttatate.  But  in  some  of  the  states,  under  the  stat- 
,  the  attorney's  inchoate  lien  is  protected  from  the  time 
be  institution  of  the  suit  by  him.^"*'     Thus  where,"in  an 

"  Angel]  V.  Bennett,  1  Spr.  85,  Fed.  Cas.  No.  387;  The  Planet,  1 

11,  Fed.  Cos.  No.  11.204;  CoIUdb  v.  Nickeraon,  1  Spr.  126,  Fed. 

No.  3.016. 

"Covington  v.  Baes,  88  Teon.  496  (during  auBpenelon  by  ap- 
);    Pleasanta  v.  Kortreclit,   E   Helak.    (Tenn.)    694;    Twlgga  v. 
nbers,  56  Ga.  279    (before  trial);  lUinole  Cent.  R.  Co.  r.  Welle, 
Tenn.  706;  Fenwlck  v.  Mitchell,  34  HIbc.  (N.  T.)  617. 
'0  Covington  v.  Base,  88  Tenn.  496. 

It  Qarvtn  v.  Crowley,  116  Wis.  496.  And  see  HorrlBon  v.  Qreen, 
a.  754;  Fry  v.  Catder.  74  Ga.  7. 

'1  Stockton  Sav.  ft  Loan  Soc.  t.  Donnelly,  60  Cal.  481;  Johnson 
[cCurry,  102  Ga.  471;  Florida  Cent  ft  P.  R.  Co.  v.  Ragan.  104 
363;  Twiggs  v.  Chambers.  56*Ga.  279;  Coleman  v.  Ryan.  58  Oa. 

Farry  v.  Davidson,  44  Kan.  377;  Robertson  v.  Shutt.  9  Bush 
.)  669;  Rowe  v.  Fogle,  88  Ky.  106;  llUnolB  Cent  R.  Co.  v.  Welle, 
Tenn.  706;  Tompkins  v.  Nashville,  C.  ft  St.  L.  R.  Co.,  110  Tenn. 

Smelker  v.  Chicago  ft  N.  W.  R.  Co..  106  Wis.  135. 
le  New  York  atatute  provldea  that  tbls  "Hen  cannot  be  affected 
^y  aettlement  between  the  parties  before  or  alter  Judgment  or 

order."  New  York  Code  Civ.  Proc.  g  66;  Hart  v.  City  of  New 
I,  139  N.  Y.  610;  Fenwlck  v.  Mitchell,  34  MIbc.  (N.  Y.)  617;. 
e  V.  Belcha,  131  N.  Y.  200;   Lee  v.  Vacuum  Oil  Co.,  126  N.  Y. 

Perl  V.  New  York  Cent  ft  H.  R.  R.  Co.,  152  N.  Y.  521;  Vrooman 
Ickering.  26  Hlsc.  (N.  Y.)  277;  BolUr  v.  Schoenwlrt  30  MIbc. 
Y.)  224.    And  see  NlcholB'  N.  Y.  Pr.  i  353.    But  if  there  was 
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action  to  recover  property,  there  is  a  special  contract 
attomeyB  fees  to  be  paid  out  of  the  proceeds  of  the  s 
attorney  has  an  inchoate  lien  up*^  the  property  for  I 
as  soon  as  the  suit  is  commenced ;  and  the  client  cannol 
such  right  by  dismissing  the  action  before  trial,  o^ 
attorney's  objection,  without  first  paying  or  properly  9 
the  attorney's  fees."*' 

But  even  under  such  statutes  the  client  is  not  pn 
from  effecting  a  settlement  of  the  case,  if  the  attorney' 
is  not  thereby  prejudiced,  but  his  lien  is  carried  alo 
attaches  on  the  result  or  proceeds  of  the  eettlement,^** 
cause  of  action  by  the  settlement  merges  into  the  1 
agreed  upon  in  setilement  If  a  judicial  recovery  is  ob 
the  lien  attaches  to  that;  if  a  compromise  agreement  if 
the  lien  attaches  to  that;  and  in  each  case,  the  att 
interest  is  such  that  it  cannot  be  defeated  or  saUsfie 
voluntary  payment  to  his  client  without  his  consent,"**' 
if  the  plaintiff  should  honestly  settle  for  nothing,  the  c 
action  would  he  extinguished;  and  the  lien  also,  fo 
wonld  be  nothing  left  for  it  to  attach  to.'"*' 

Under  the  New  York  statute  it  is  held  that  by  an 
settlement  between  the  parties  before  judgment  the  c 
action  is  extinguished,  the  effect  of  the  statute  being  mi 
continue  the  lien  on  the  fund  paid  in  settlement,  an< 
that  plaintiff's  attorney  is  not  entiUed  to  have  the  acti 
tinued  to  judgment  against  defendant  to  recover  the  1 
of  his  fee,  though,  bad  the  settlement  been  fraudulent  a 

no  "verdict,  report,  decleloD,  Judgment  or  final  order"  to  w! 
attorney's  Hen  could  attacii  at  Uie  settlement,  the  atton 
not  bring  an  action  aKalnet  the  parties  for  deetroylnB 
on  tbe  cauee  of  actions  but,  wltb  leave  of  tbe  court,  he  i 
der  the  above  statute,  prosecute  tbe  original  action  to  1 
his  Hen,  and  he  need  not  show  that  the  settlement  was  tm 
McCabe  V.  Fogg,  80  How.  Pr.  (N.  T.)  488;  Wllber  v.  Baker, 
(N.  Y.)  24;  TuIUb  v.  Buahnell,  12  Daly  (N.  T.)  217. 

10*1  Twiggs  V.  Chambers,  56  Oa.  278;  Stockton  8a v.  ft  L. 
T.  Donnelly,  60  Cal.  481;  Skaggs  v.  Hill,  12  Ky.  L.  R.  382,  : 
863.    And  eee  Lavender  7.  Atklne,  20  Neb.  206. 

"M«  See  cases  cited  In  note  1042,  enpra. 

i«u  iiunole  Cent.  R.  Co.  t.  Wells,  104  Tenn.  706. 

iMiFenwlck  T.  Mitchell,  84  Misc.  (N.  T.)  617. 
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tomey,  the  ml©  would  be  otherwise.*"*^  "The  client  havinj 
B  absolute  right  of  settlement,  it  must  follow  that  the  attor 
y's  lien  on  the  cause  of  action  is  subject  to  such  right 
le  attorney  is  subject  to  his  client,  and  his  lien  to  all  thi 
udences,  fears,  necessities,  and  so  on,  of  his  client  whicl 
ly  induce  him  to  compromise  and  settle.  The  cause  o1 
tion  merges  in  the  settlement  There  is  then  no  cause  oj 
tion  left  for  the  attomey'a  lien  to  attach  to.  His  lien  ii 
temiined  by  the  settlement.  The  amount  agreed  to  b( 
id  in  settlement  is  then  all  that  his  lien  covers.  If  nothing 
to  be  paid  in  settlement  his  lien  is  gone.  To  say  that  ar 
;ornej  for  the  plaintiff  can  repudiate  such  settlement,  anc 
rasa  the  defendant  by  going  on  with  the  action  in  ordei 
see  if  he  cannot  by  obtaining  a  judgment  create  a  fund 
a  larger  fund  than  the  amount  agreed  to  be  paid  in  settle 
;nt,  for  his  lien  to  reach,  is  equivalent  to  saying  that  th( 
fendant  cannot  settle  the  cause  of  action  with  the  plaintifl 
thout  the  attorney's  consent;  and  that  is  not  ao.""** 
But  the  Georgia  statute  gives  a  lien  upon  the  suit  only, 
d  not  the  cause  of  action,  and  expressly  gives  attorney! 
sver  over  the  suit  to  enforce  their  liens;  and  it  is  held  undei 
s  statute  that  the  client  cannot  settle  and  dismiss  his  suit; 
;r  the  objections  of  his  attorney,  without  paying  him  hit 
irges,  and  if  he  attempts  to  do  so,  the  attorney  may  pro- 
id.  with  the  suit  to  recover  his  fees.'"**  But  under  this 
tute  the  attorney's  lien  does  not  arise  until  after  service 
process,  and  actual  notice  of  the  filing  of  the  suit,  and 
ace  will  have  no  effect  on  a  settlement  made  before  thai 
jg  jooo 

"'DoUIver  v.  American  Swan  Boat  Co..  32  MIbc.  (N.  T.)  ZS4; 
Ii  v.  New  York  Cent.  A  H.  B.  B.  Co.,  162  N.  T.  521;  Schriever  v 
joklya  Heights  E.  Co.,  49  App.  Dtv.  (N.  Y.)  S29;  Penwiok  v 
tchell,  34  MlBC.  (N.  Y.)  617;  Young  T.  Howell.  64  App.  Dlv.  (N 

246;  to  same  effect,  ILUnols  Cent  B.  Co.  v.  Welle,  104  Tenn.  706 
H*8chrieTer  v.  Brooklyn  Heights  B.  Co.,  30  Mlac.  (N.  Y.)  147. 
M*  Twiggs  T.  Cbambera.  6S  Oa.  279;  JoIinBon  v.  McCurry,  102  Oa 

;  Walker  t.  Equitable  Mortg.  Co.,  114  Ga.  86S;  Little  v.  Sexton 
Ga.  411.  And  see  Brown  v.  Georgia,  C.  A  N.  B.  Co.,  101  Ga.  80 
oBopiorida  Cent,  ft  P.  B.  Co.  v.  BagBn,  104  Ga.  363. 
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(b)  After  jadgment. — As  has  been  seen  in  a  pr© 
section,  an  attome^'a  special  lien  attaches  as  soon  a: 
judgment  has  been  recovered  by  him  for  his  client 
the  lien  has  thus  attached,  it  cannot  be  defeated  or  ai 
by  a  subsequent  settlement  or  compromise  between  th 
ties  with  notice  of  such  lien ;  and  notwithstanding  bui 
tlement  or  compromise  the  attorney  may  enforce  such 
ment,  at  least  to  the  extent  of  his  lien,  or  recover  fro 
other  party  who  has  settled  with  notice,"*'     And  a  pi 

1001  DnUea  8tate»:    Foster  v.  Danlortta,  69  Fed.  750. 

ArkaTMtu:    Davis  v.  Webber,  66  Ark.  190,  74  Am.  St  Rep. 

Cotoraao:  Jobneon  t.  McMillan,  13  Colo.  423;  Flint  v.  Hi 
16  Colo.  App.  464. 

Connecticut.'    Andrews  v.  Morse,  12  Conn.  444,  31  Am.  Dec. 

Oeorgia;    McDonald  v,  Napier,  14  Ga.  89. 

Iowa:  Fisher  v.  Oskaloosa,  2S  Iowa,  381;  Wallace  v.  Cblci 
A  St,  P.  R.  Co.,  112  Iowa,  665;  Paraoas  v.  Hawley,  92  low 
I^med  v.  Dubuque,  g6  Iowa,  166;  Braiaard  v.  Elwood,  53  lo 

Kentuckv:  Louisville  ft  N.  R,  Co.  v.  Proctor,  21  Ky,  L.  R. 
S.  W.  591;  Stephens  v.  Farrar,  4  Busb,  13. 

Louisiana.-    Safford  v,  Carroll,  23  La.  Ann.  382. 

Maine:  C00I7  v.  Patterson,  52  Me.  472;  McKenzle  v.  Wardi 
Ue.  13S;  Stratton  v.  Huaaey,  62  Me.  286. 

Minnesota:    Undholm  v.  Itasca  Lumber  Co..  64  Minn.  4S. 

New  Jersey:  Braden  v.  Ward,  42  N.  J,  Law,  51S;  Barnes 
lor.  30  N.  J.  Eq.  467. 

New  Tork:  Bailey  v.  Murphy,  136  N.  T.  50;  Robertfl  v.  Un 
R.  Co..  S4  Hun,  437;  Rooney  v.  Second  Ave.  R.  Co.,  18  N.  ' 
Ptnder  v.  Morris,  3  Caines,  165;  Stllwell  v.  Armstrong,  28  Ml 

Bouth  Carolina:    Scharlock  v.  Oland.  1  Rich.  Law,  207. 

South  Dakota:    Lelghton  v.  Serreson.  S  S.  D.  350. 

Tennessee:    CovlOEton  v.  Base,  88  Tenn.  496. 

Vermont:  Hutchinson  v.  Pettes,  18  Vt.  614;  Hooper  v.  W( 
Tt.  169,  5  Am.  Rep.  268. 

Washington:    Woodins  v.  Craln.  11  Wash.  207. 

Wisconsin:  Renick  v.  LudlngtoD,  16  W.  Va.  378.  Compa 
chell  V.  Clark.  5  Mass.  309. 

In  PleasantB  v.  Kortrecht,  86  Helsk.  (Tenn.)  694.  the  cour 
"But  It  is  argued  that  the  solicitor's  lien  does  not  attach  ui 
thing  or  matter  Id  litigation  la  recovered  aa  the  result  of  the 
tlon.  We  cannot  appreciate  the  force  of  tbis  argument.  Wi 
that  whenever  the  solicitor  has  succeeded,  by  his  professloni 
ieea,  In  securing  a  fund  by  attachment,  and  thereby  flxing  1 
the  lien  of  hia  client,  his  own  Hen  like  that  of  his  client  atta 


Digitized  byGoOgIc 


32b  LIEN— SPECIAL  OR  CHARGINQ.  1593 

not  insist  upon  the  attorney's  withdrawal  from  the  case 
IS  to  defeat  his  lien,  after  the  latter  has  secured  a  judg- 
it,  and  pending  a  writ  of  error. '"^^ 
Jut  the  judgment  must  have  been  a  final  one.  If  an  appeal 
iken  on  a  judgment  below,  and  is  reversed,  after  which  the 
ties  compromise  the  case,  the  attorney's  lien  does  not  at- 
1  to  the  amount  of  the  compromise  unless  the  defendant 
be  clearly  shown  to  have  had  notice  of  it."**'  So  where 
defendant,  in  an  action  on  a  covenant,  makes  default  by 
□re  to  appear,  but  the  parties  settle  the  suit  before  the 
ginent  is  entered,  the  attorney  for  the  plaintiff  cannot 
m  hie  lien.'""*  And  where  a  case  had  been  reserved  after 
court  had  given  its  opinion  in  favor  of  the  plaintiff,  who 
gned  his  interest  in  the  judgment,  and  the  defendant  be- 
B  judgment  was  entered  duripg  the  term  paid  the  whole 
>unt  to  the  assignee;  there  being  no  intention  to  defraud 
attorney,  his  lien  was  defeated.*""' 
iut  although  an  attorney's  lien  will  not  be  affected  by 
elease  of  the  judgment  and  the  court  may  interfere  to 
tect  the  attorney,  yet  a  judgment  will  not  be  kept  alive, 
}r  a  release,  unless  it  is  necessary  to  protect  the  attorney, 
srefore,  in  order  that  the  court  may  justifiably  disregard 
h  a  settlement  in  order  to  protect  the  attorney,  the  lien 
St  have  been  asserted,  and  it  must  be  shown  that  to 
e  full  effect  to  such  a  settlement  would  work  a  fraud 
>n  the  attorney  or  act  to  his  prejudice  by  depriving  him 

b,  however,  subject  to  be  defeated  br  the  Iobb  of  the  fund  on 
.1  hearing  or  trial.  Prima  facte,  the  fund  attached  U  subject  to 
appropriated  to  the  satisfaction  of  the  attaching  creditor's  lien, 
along  with  hla  lien  that  of  bis  solicitor  goes  pari  passu.  We 
]  that  from  the  relation  thus  existing  between  complainant  and 
solicitors,  it  is  a  fraud  upon  tbelr  rights  for  him  to  mske  any 
uigements  or  compromise  wltb  the  opposite  party  without  the 
"iTledge  or  consent  of  hie  solicitors,  by  which  their  rlgttts  are 
Mted." 

I"  Dodge  T.  Schell,  20  Blatcbf.  GIT,  12  Fed.  GIG. 
MPulver  V.  HarrtB,  62  N,  Y.  73 ;  Dunlap  v.  Burnham,  88  Me.  112; 
lely  V.  Jamison,  71  Miss.  4GG;  Piatt  v.  Jerome,  19  How.  (U.  S.) 

Compare  Winalow  v.  Central  Iowa  R.  Co.,  71  Iowa,  197. 
>"  Hooper  v.  Welch,  43  Vt.  169,  5  Am.  Rep.  267. 
IN  Potter  V.  Mayo,  3  Me.  34,  14  Am.  Dec.  Zll. 
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of  his  costs  or  bj  putting  them  into  the  hands  of  an  imi 
ble  client.!"" 

g  733.    To  vliat  thia  lien  attaohei. 

(a)  In  general. — An  attorney's  special  or  charging  1 
a  judgment  or  award  recovered  by  himi  for  his  client  at 
to  the  property  or  proceeds  of  such  jndgment  or  i 
whether  in  his  client's  hands  or  in  the  poasesaion  of 
gpioBT  Thus  this  lien  attaches  to  a  fund  recovered 
hands  of  an  adverse  party;""*  hut,  in  the  absence  of  a 
it  does  not  attach  to  the  subject-matter  of  the  suit  or  ( 
v&ray  before  it  is  recovered  by  judgment."*"*  Nor  ( 
attach  to  a  fund  or  property  which  the  attorney  was  i 
stnimental  in  creating  or  recover ing.^"*"  In  Illinois. 
ever,  in  the  absence  of  an  express  contract  out  of  wh 
equitable  assignment  arises,  an  attorney  at  law  has  i 
for  his  compensation  upon  the  judgment  or  decree  rei 
in  a  suit  prosecuted  by  him,  or  upon  the  real  estate,  m 
fund  or  other  property  recovered  by  means  of  his  l^a 
ices  and  Bkill."" 

io»«  Poole  V.  Belcha,  131  N.  T.  200;  Tonne  v.  Howell,  64  Ai 
(N.  Y.)  246. 

lOETin  re  Wilson.  12  Fed.  235;  Mackall  v.  Wllloughby,  16' 
681;  Colorado  State  Bank  v.  Davidson,  7  Colo.  App.  91;  B 
son  v.  WorthtngtOD,  7  App.  D.  C.  648;  WlUoughb;  v.  Maclcall, 
D.  C.  162;  Noftzger  v.  MotTett,  63  Kan.  364;  Lindner  v.  H 
Mich.  511;  Kennedy  v.  Steele,  35  Misc.  (N.  Y.)  105;  Woolt  v. 
46  N.  Y.  Super.  Ct.  683;  Gates  v.  De  La.  Mare,  142  N.  Y.  S( 
deraon  v.  B.  De  Brackeler  ft  Co..  £6  Misc.  (N.  Y.)  343;  In  r« 
61  App.  Div.  (N.  Y.)  360;  In  re  Rowland.  66  App.  DfT.  66, 
Y.  641;  McLean  t,  Lerch,  106  Tenn,  693;  Loofbourow  v.  HI 
Utah,  49. 

losa  Smith  V.  Chlcaso,  H,  L  ft  P.  B,  Co..  56  Iowa,  720;  H< 
Soathwestern  Mut.  Benev.  Aas'n,  46  Kan.  462;  Noftcger  v.  : 
63  Kan.  354;  Braden  v.  Ward,  42  N.  J.  Law,  61S;  Clark  T.  S 
8  N.  D.  280. 

lont  McWlUlams  v.  Jenkins,  72  Ala.  480;  Higl^  T.  WhI 
Ala.  604;  Fowler  v.  Lewis'  Adm'r,  36  W.  Va.  12;  PhilUpo  v. 
68  Neb.  192. 

iftso  ScbmerCz  v.  Hammond,  61  W.  Va.  408. 

iMi  Story  V,  Hull,  143  111.  506;  Humphrey  v.  BrownlnK, 
476;  Forsythe  v.  Beveridee,  62  III.  268;  La  Pramboiee  v,  Q 
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Cb)  On  a  fond  in  court. — Where  an  attorney  has  rendered 
)fesaionaI  services  for  his  client,  by  reason  of  ■which  a  fiuid 
I  been  brought  into  court,  Blthovgh  the  attorney  has  not 
at  might  be  technically  called  a  lien  thereon,  yet  he  is 
;arded  as  the  equitable  owner  of  the  fund  to  the  extent 
the  reasonable  value  of  his  services,  and  charges,  and 
I  court  administering  the  fund  may  award  him  his  fees 
.  of  Buch  fund.^"'*  As  was  said  by  the  court  in  a  Federal 
e:  "We  have  no  doubt  of  the  power  of  the  court,  where 
nnd  is  within  its  control,  *  *  *  to  take  care  of  the 
bts  of  the  solicitors  who  have  claims  against  it,  whether 
their  costs,  technically  speaking,  or  their  reasonable 
inael  fees.  We  can  regard  th^n  in  no  other  light  than 
ritorious  assignees  of  a  part  interest."****®  So  a  trust 
id  or  estate  is  chargeable  with  all  necessary  expenses  in- 
red  in  its  management  or  protection,  and  hence  is  charge- 
e,  by  a  decree  in  equity,  with  fees  of  counsel,  employed 
the  beneficiary  or  truBtee.*****  But  it  must  always  be 
wn  that  it  was  through  the  attorney's  services  that  the 
id,  out  of  which  he  claims  payment,  was  brought  into  or 
ler  the  control  of  the  court'"*^ 

197;  Nichols  T.  Pool,  89  111.  191;  Sanders  v.  Sellye,  128  111.  631; 
neron  v.  Boeger,  200  111.  81,  93  Am.  St.  Rep.  16G. 
iMAdama  t.  Kehtor  Mill.  Co.,  38  Fed.  281;  TutUe  v.  Claflln,  86 
I.  964;  HarrlBop  v.  Fer«B,  108  U.  S.  311;  Strong  t.  Taylor,  82 
.  213;  Merchants'  Nat.  Bank  t.  Armstrong,  107  Ga.  479;  In  re 
CB,  61  App.  DlT.  (N.  Y.)  360;  Byrnes  t.  Cincinnati,  7  Ohio  Dec. 
;  Wood  y.  BIddle,  7  Ohio  N.  P.  225;  Com.  v.  Order  of  Solon,  192 

487;  McKelvy  *  Sterrett's  Appeal,  108  Pa.  616;  Spencer's  Ap- 
I  (E%.)  9  Atl.  623;  Brietol-Ooodaon  Elec.  L.  ft  P.  Co.  v.  Bristol 
I,  E.  L.  A  P.  Co.,  99  Tenn.  871;  Bank  of  Bloont  County  v.  Smith 
nn.  Ch.  App.)  4S  S.  W.  296;  Campbell  v.  Provident  S&v.  «  Loon 
.  (Tenn.  Ch.  App.)  61  S.  W.  1090;  Welgand  v.  Alliance  Supply 

44  W.  Va.  133. 

'*■  Ex  parte  Plitt,  2  Wall.  Jr.  463,  Fed.  Cas.  No.  11,228. 
■MCentral  R.  A  B.  Co.  T.  Pettus,  113  U.   S.  116;   TruBtees  v. 
enough.  106  U.  S.  627;  Abend  t.  Endowment  Fund  CommlBalon, 

111.  96;  Justice  t.  JusUce,  IIB  Ind.  201;  Stone  v.  Wlleon'a  As- 
lees,  22  Ky.  L.  R.  190,  66  8.  W.  S17;  Merrick  v.  Bonneea,  66 
n.  136. 

••Com.  V.  Mechanics'  H.  F.  Ins.  Co.,  122  Mass.  421;  Hoses  v. 
Be  Bank,  1  Lea  (Teon.)  414. 
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Where  land  is  sold  under  a  bill  for  partition  filed 
attorney  for  one  of  the  co-owners,  he  will  not  be  ei 
to  a  lien  upon  the  whole  fund  realized  from  such  sa! 
only  on  his  client's  share. "^'"  And  bo  in  case  of  a  si 
creditors  of  an  insolvent  estate,  the  attorneys  of  certain 
itors  cannot  claim  their  compensation  out  of  the  whole 
for  distribution,  though  it  was  made  available  by  thei 
feasional  services,  but  only  upon  the  share  due  his  clien 

(c)  When  on  land. — There  is  some  conflict  among  tl 
thorities  as  to  the  application  of  an  attorney's  special 
where  land  is  the  subject  of  the  judgment  recovered  I 
attorney  for  his  client.  It  seems  to  be  the  general 
however,  that,  in  the  absence  of  a  statute  allowing  it, 
torney  has  bo  special  lien  on  the  land  of  his  client  foi 
ices   rendered   in  recovering  it.*"**     Other  decisions, 

lOBB  Habberton  t.  Habberton,  156  111.  444;  Keith  t.  Pttzht 
Lea  (Tean.)  49;  Hartin  v.  Kennedy,  83  Ky.  344;  Baltimore  i 
Co.  V.  Brown.  79  Md.  442;  Neblett  t.  Neblett,  TO  Miss.  5T2;  i 
too  T.  Ingeraoll,  20  Barb.  (N,  T.)  641;  Brown's  Estate,  131  Pa. 

iMi  RlvflH  T.  Patty,  74  MIbb.  381. 

!»**  Alabama:  McCullough  v.  Floumoy,  6&  Ala.  189;  McW 
V.  Jenhlne,  72  Ala.  4S0;  Hlgley  v.  White.  102  Ala.  604. 

Arkantat:  Hanger  v.  Fowler.  20  Arte  867.  Under  tbe  Ai 
statute  there  must  be  an  actual  recovery.  Greer  v.  Fergui 
Ark.  324;  Hershf  v.  Du  Val.  47  Ark.  86;  Lane  v.  Hallum.  3 
S86;  Porter  v.  Hanson,  36  Ark.  691;  Gibson  v.  Bqckner.  65  A 
Gladney  v.  Rush,  68  Ark.  80. 

Colorado:  Gen.  St.  Colo.  S  86;  Fillmore  v.  Wells,  10  Colo. 
Am.  St.  Rep.  667. 

DUtHct  of  CoJumbia:    Wllloughbr  v.  Hackall,  6  App.  D. 

Oeorgia:  The  Georgia  statute  provides  that:  "Upon  all  si 
the  recovery  of  real  or  personal  property  and  upon  all  lud 
and  decrees  for  the  recovery  of  the  same,  attorneys  at  law  sha 
a  Hen  on  the  property  for  their  fees."  Code  Georgia,  S  1989 
ten  V.  Denmark,  95  Qa.  578;  Wilson  v.  Wright,  72  Qa.  84S. 

Illinois;    Humphrey  v.  Browning,  46  111.  476,  96  Am.  Dec 

iiisaitaippi:  Martin  v.  Harrington,  57  Mlsa.  208;  Stewart  i 
era,  44  Misa  513,  7  Am.  Rep.  707. 

New  York:  Under  the  New  York  Code  Civ.  Proc  3  66, 
provides  that  the  Iten  of  an  attorney  shall  attach  to  the  "In 
In  hlfl  client's  favor,  and  to  tbe  proceeds  thereof  in  wboe 
bands  the?  may  come,"  an  attorney  who  represents  a  landc 
a  proceeding  to  condemn  land  has  no  Uen  on  the  land  Itself 
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r,  hold  that  the  attorney  baB  such  a  lien  on  land  recovered 
his  client  throiigh  his  Bervices.^""' 

IcNulty,  6  MlBc.  334);  but  he  taaa  where  the  land  la  recorered 
blm.  See  post,  note  1069.  And  see  Deerlng  t.  Schreyer,  68  App. 
.  322. 

■hode  /stand;    Cozzeoe  v.  Whitney,  3  R.  I.  79. 
emont:    Smaller  t.  Clark,  22  Vt.  698. 

>e»t  Virginia:  Fowler  v.  Lewis'  Adni'r,  36  W,  Va.  112;  Hogg  ▼■ 
rer,  36  W.  Va.  200;  McCoy  v.  McCoy,  38  W.  Va.  772. 
rhe  appellants'  counsel,"  said  the  court  in  Martin  t.  Harrington, 
UisB.  209,  "cite  no  authority  in  which  a  lien  on  real  estate,  re- 
ared through  the  efforts  of  an  attorney.  Is  recognii«d.  Our  own 
tarcbes  have  led  us  to  only  two.  The  first  Is  Bamesley  t. 
rell,  1  Amb.  102.  In  that  case,  although  Lord  Hardwicke  stated 
;eneral  terms  that  an  attorney  recovering  an  estate  for  his  client 
I  entitled  to  a  11^  on  It  for  his  costs,  yet  he  allowed  the  lien 
ressly  on  the  ground  that  the  client  was  a  lunatic,  that  his  corn- 
tee  had  a  lien  on  the  estate  for  expenses  incurred  in  the  litlga- 
L,  and  that  the  attorney  was  entitled  to  be  subrogated  to  this 
of  tbe  committee.  The  other  case  Is  Wilson  v.  Hood  (3  Hurl. 
!.  14S),  in  which  tbe  lien  was  enforced  In  virtue  of  an  E>ngllsh 
ute  ezpressly  authorizing  It.  Neither  of  these  cases  Is  there- 
I  authority  for  the  Hen  here  claimed." 

s  to  the  right  ol  an  attorney.  In  an  action  for  divorce  and  to 
aside  a  fraudulent  conveyance,  to  a  lien  on  land  under  the  Iowa 
e,  S  321,  see  Keehn  y.  Keehn,  116  Iowa,  467. 
<>  Mcintosh  V.  Bach,  23  Ky.  L.  R.  74,  62  S.  W.  615;  West  v.  Ba- 
,  13  App.  Dlv.  (N.  T.)  371;  Adee  v.  Adee,  65  App.  Dlv.  (N.  T.)  63; 
wurne  v.  Wiley,  124  Mich.  370;  Hunt  v.  McClanahan,  1  HeUtc. 
nn.)  603;  Pierce  v.  Lawrence,  16  Lea  (Tenn.)  672;  Stanford  v. 
Irews,  12  Helsk.  (Tenn.)  664;  Grant  v.  Lookout  Mountain  Co.,  93 
n.  691;  Boring  v.  Jabe  (Tenn.  Ch.  App.)  63  S.  W.  763.  But  not 
services  in  a  chancery  suit  to  subject  lands  to  sale  In  satisfaction 
I  judgment  at  law.    Ortbble  v.  Ford  (Tenn.  Ch.  App.)  62  S.  W. 

r. 

'elson,  J.,  in  Hunt  v.  McClanahan,  1  Helsk.  (Tenn.)  606,  says: 
land  in  litigation  ts  generally  as  much  tn  the  custody  of  the 
as  a  pecuniary  fund  under  control  of  the  court,  it  la  difficult  to 
»ive  why  an  attorney  la  not  entitled  to  a  lien  for  bis  feee.  Just 
uuch  in  the  one  case  as  in  the  other.  Nor  can  any  valid  reason 
It  why  the  lien,  which  is  enforced  every  day  In  favor  of  vendors, 
ihanica,  carrlere.  landlords  and  others,  to  whom  property  Is  de- 
red  for  safe  keeping.  Improvements,  repairs,  or  other  work  to  be 
e  upon  or  In  reference  to  tbe  speciflc  article  delivered,  shall  not 
leclared  in  favor  of  attorneys,  upon  the  property  In  litigation." 
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But  it  seems  to  be  well  settled  that  such  lien  do 
attach  to  land  for  services  rendered  in  defending  i 
brought  against  his  client,  or  in  clearing  a  title,  in  i 
to  it,'"^"  unless  there  is  a  special  agreement  for  s 
lien.^"''  As  has  been  said:  "Nowhere  have  I  founi 
this  charging  lien  in  favor  of  an  attornej  exists  except 
moneys  in  the  bands  of  a  court,  which  his  service  se 
or  judgments  or  decrees  recovered  by  him  for  his 
Nowhere  have  I  found  that  a  claim  of  lien  for  servic 
fenaive  purely  has  been  sustained.  To  sustain  such 
there  must  be  an  afRnnative  recovery,  and  then  the  at 
is  paid  out  of  the  thing  recovered.  It  may  be  that  « 
of  an  attorney  in  defense  of  an  action  against  an  esta 
very  valuable  in  preserving  assets  of  that  estate,  but 
is  no  lien  therefor.  What  the  estate  Retains  again 
founded  claims  against  it  it  already  had;  it  simply 
it  by  reason  of  successful  defense  against  assault; 
has  recovered  nothing."*"^*  But  it  is  held  that  he 
lien  of  homestead  for  services  rendered  in  protect 
against  creditors.*"'* 

§  734.    Superiority  of  attorney's  apecial  lien, 

(a)  In  general. — The  equitable  doctrine  of  who  is  pi 
time,  is  mightier  in  right,  qui  prior  est  tempore,  poti 
jure,  applies  as  well  to  an  attorney's  equitable  lien  on  t 
ment  as  to  other  equities.  Hence,  the  attorney's  speci. 
on  a  judgment  will  be  superior  to  all  claims  again 
client  attaching  to  the  jud^ent  subsequently  to  the  i 

iDivHlnson  v.  Qamble,  65  Ala.  605;  Lee  v.  Winston,  6S  Al 
Hersbr  v.  Du  Val,  47  Ark.  86;  Greer  v.  Ferguson,  56  Ark.  88' 
Oa.  !  19S9;  Hodnett  v.  Bonner,  107  Qa.  462;  Wood  ▼.  Hngli 
Ind.  179;  Greenhill  v.  Bowling's  Adm'r,  13  Ky.  L.  R.  495;  Th 
v.  Thompson,  28  Ky.  L.  R.  1G8E,  6G  S.  W.  457;  Weil  v.  Levi, 
Ann.  135;  Lunrnn  t.  Edwards,  39  La.  Ann.  876;  Potts  v.  G 
Miss.  G7;  OosllD  v.  Campbell,  7  Oblo  Dec.  456;  Gamer  v.  i 
1  Lea  (Tenn.)  29;  Fowler  v.  Lewis'  Adm'r,  36  W.  Va.  112; 
v.  McCoy.  86  W.  Va.  772. 

wTi  Kllbourne  v.  Wiley,  124  Mich.  870. 

toTs  Fowler  v.  Lewis,  36  W.  Vo.  112. 

"Tt  strohecker  v.  Irvine,  76  Ga.  639,  2  Am.  St.  Rep.  61;  : 
▼.  Lercb,  105  Tenn.  693. 
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nt  of  the  attorney's  Uen,^'*^*  it  being  presiimed  that  audi 
aequent  attaching  creditors  have  notice  of  the  attorney's 
1.  Thus  aiaeh  lien  of  the  attorney  is  superior  to  an  at- 
liment  by  a  trustee  process,  subsequent  in  time/""*  or 
a  subsequently  attaching  creditor,**^"  or  to  one  who  pur- 
isea  property  during  the  pendency  of  a  suit,  with  notice 

the  attorney's  lien  for  services  upon  such  property,^"^'^ 
to  all  other  subsequent  liens,  no  matter  how  created.***^* 
tewise  the  attorney's  special  lien  is  superior  to  the  rights 
an  BSBignee  of  the  judgment.    The  assignee  takes  merely 

equitable  title  subject  to  the  lien  of  the  attorney  for 
fiees  rendered  in  recovering  the  judgment,^"'*  although 

"<LAwr«nce  t.  United  States,  71  Fed.  228;  Mahone  t.  Southern 
.  Co.,  33  Fed.  702;  McCain  t.  Portia.  42  Ark.  402;  Coleman  v. 
lUn,  99  Oa.  639;  Morrieon  v.  Ponder,  46  Ga.  167;  Hargett  v. 
Madden,  107  Ga.  773;  Lovett  v.  Moore,  S8  Ga.  lES;  Hawk  v.  Ament, 
111.  App.  390;  Justice  t.  Justice.  115  Ind.  201;  Mrera  t.  McHugh, 
Iowa,  335;  Tbayer  v.  Daniels,  113  Mass.  129;  Henry  t.  Traynor, 
Htnn.  234;  Palmer  t.  Palmer,  24  Misc.  (N.  T.)  S17;  Damron  t. 
terteon,  12  Lea  (Tean.)  372;  Brown  t.  Blgley,  3  Tenn.  Ch.  618; 
tchlnson  t.  Howard,  16  Vt.  544;  Weed  Sewing  Mach.  Co.  t.  Bou- 
e,  E«  TL  570,  48  Am.  Rep.  821. 

ITS  Weed  Sewing  Mach.  Co.  t.  Boutelle,  56  TL  570,  48  Am.  Rep. 
;   Hutchinson  t.  Howard,  15  Vt.  544;  Parker  v.  Parker,  71  Tt. 

"•Justice  T,  Justice,  HE  Ind,  201;  Damron  t.  Robertson,  12  Lea 
mn.)  372. 

>TT  McCain  T.  Fortls,  42  Ark.  402;  Mahooe  T.  Southern  Tel.  Co., 
Fed.  702;  Suwannee  Turpentine  Co.  r.  Baxter,  109  Ga.  697. 
"«  Hutchinson  v,  Worthington,  7  App..  D.  C.  548. 
"*  Frlnk  T.  McComb,  60  Fed.  486;  Central  Trust  Co.  t.  Blcbmond, 
Fed.  803;  Sexton  t.  Pike.  13  Ark.  193;  Davidson  v.  La  Plata  Coun- 
Com'rs,  26  Colo.  549;  Peterson  v.  Struby.  25  Ind.  App.  19;  Bail- 
er V.  Tarbell,  16  Iowa,  491,  86  Am.  Dec.  527;  Wetherby  v.  Weaver. 
Ulnn.  73:  Tales  v.  Kinney,  33  Neb.  853;  Maloney  v.  Douglas 
mty  (Neb.)  89  N.  W.  248;  Ouliano  v.  Whltenack,  9  Misc.  (N.  T.) 
;  In  re  Gates,  51  App.  Dlv.  (N.  T.)  350;  People  v.  New  York  Com- 
Q  Pleaa,  13  Wend.  (N.  T.)  649,  28  Am.  Dec.  496;  Hlnman  v. 
^rs,  4  Ohio  Dec.  303;  Cunningham  v.  McGrady,  2  Baxt.  (Tenn.) 
;  Taylor  v,  Badoui  (Tenn.  Ch.  App.)  58  S.  W.  919;  Fitzgerald's 
rv.  Irby,  99  Va.  81;  Parker  v.  Parker,  71  Vt.  387.  Although  an 
vraey.  In  Illinois,  has  no  special  lien  on  a  judgment,  In  tbe  ab- 
ce  of  an  agreement  to  that  effect,  yet  where  such  agreement  Is 
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the  assignee  takes  for  value  and  without  notice,"**' 
be  cannot  collect  more  than  his  lien  as  against  si 
Bignee.***" 

Snob  lien,  however,  would  be  subject  to  any  rights  i 
the  client's  property  that  existed  at  the  time  the  atti 
lien  attaches,  or  to  a  subsequent  purchaser  for  valui 
out  notice.^"^^ 

(b)  Ai  to  advene  party's  rig^ht  of  set-off. — As  to  v 
or  not  an  attorney's  special  or  charging  lien  on  the  pi 
of  a  judgment  recovered  by  him  is  superior  to  the  a 
party's  right  of  set-off  against  such  judgment,  the  i 
ities  do  not  agree.  In  some  cases  it  is  held  that  the 
ney's  special  lien  ia  subject  to  the  adverse  party's  rj 
setoff,  and  that  be  cannot  claim  his  fees  and  charges 
the  proceeds  of  a  judgment  recovered  by  him,  until  t 
fendant  has  had  allowed  against  such  judgment  anj 
table  demand  be  had  against  the  plaintiff  at  the  tit 
judgment  was  rendered;^*'**   and  this  right  of  set-o 

made,  bis  lien  takes  precedence  of  tbe  claim  of  a  subeequ 
Bignee  without  notice.    Hawk  v.  Ament,  28  111.  App.  390. 

mooullano  v.  Wbltenack.  9  Mlac.  (N.  T.)  &S2;  Maioney  v 
las  Countr  (Neb.)  89  N.  W.  248;  Heolck  t.  Ludlngton,  16 
378;  Bent  v.  Lipscomb,  45  W.  Va.  183,  72  Am.  St.  Rep.  81B; 
V.  Pike,  13  Ark.  193;  Frink  v.  McComb,  60  Fed.  486. 

lOBi  Bruce  v.  Anderson,  176  Maas.  161. 

1083  Gregory  t.  Pike,  67  Fed.  837;  Rumrill  v.  Huntington, 
(Conn.)  163;  Gager  v.  Watson,  11  Conn.  168;  Van  Riswlck  v. 
2  MacArthur  (D.  C.)  17S;  Lovett  v.  Moore,  98  Oa.  158;  CoU 
Austin,  99  Ga.  629;  Ward  v.  Sherbondy,  96  Iowa,  477;  Des 
Qaa  Co.  v.  West,  50  Iowa,  16;  Montgomery  v.  Oaar,  Scott  A 
Ky.  L.  R.  607,  37  S.  W.  580;  Adee  v.  Adee,  65  App.  Dlv.  (N. 
Blackburn  v.  Clarke,  86  Tenn.  506;  Renick  v.  Ludlngton,  IS 
378;  Scbmertz  v.  Hammond,  61  W.  Va.  408. 

iDss  United  Btaten:  Wlnterset  Nat.  Bank  v.  Eyre,  3  McCra 
8  Ped.  733;  FItzbugb  t.  McKlnney,  43  Fed.  461. 

A.l4ibama:  Jackson  v.  Cloppon,  66  Ala.  29,  33;  Mosely  v.  ^ 
74  Ala.  422;  Ex  parte  Lehman,  69  Ala.  63L 

Connecticut:  Benjamin  v.  Benjamin,  17  Conn.  110;  Gager 
son,  11  Conn.  168;  Andrews  v.  Morse,  12  Conn.  444,  31  Am.  C 

loroa:  Hurst  v.  Sheets,  21  Iowa,  601;  Watson  v.  Smith,  6 
228;  Tlttany  v.  Stewart.  60  Iowa,  207. 
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be  defeated,  although  the  client  aesigns  the  judgment 
is  attorney  to  secure  his  fees  and  charges. '"**  This  rule 
ased  upon  the  principle  that  as  the  attorney  has  a  lien 
)nly  the  client's  interests,  or  on  what  is  due  to  his  client 
ri  the  opposite  party,  such  party  must  be  allowed  his 
itable  claims  and  rights  before  it  is  known  what  ifl  due 
he  client. 

>n  the  other  hand,  there  is  a  dasB  of  cases  which  holds 
.  the  attorney's  lien  on  a  judgment  is  superior  to  the  ad- 
e   party's  right  of   set-off  against  such  judgment,   and 

his  claim  for  fees  and  charges  should  be  respected  before 
set-off  is  allowed.^"'"' 

irybind;    Marshall  T.  Cooper.  43  Md.  46;  Levy  v.  Stelnbach,  43 

212. 

!Mi  York:    People  V.  New  York  Common  Pleaa,  IS  Wend.  649, 

Lin.  Dec.  495;  Nlcoll  T.  Nlcoll,  16  Wend.  446;  Porter  T.  Lane,  S 

IS.  277;  Dunken  v.  Vandenbergh,  1  Paige,  622.    But  see  later 

3  poBt,  note  1085,  under  tbe  statute. 

irtft  Dakota:    Clark  t.  SulliTan,  3  N.  D.  280. 

•j:a»:     Wright  t.  Treadwell,  H  Tei.  266. 

rrmont:    Fairbanks    t.    Devereaux,    58    Vt.    369;    McDonald    t, 

th,  57  Vt  502. 

Mt  Tirgittia:    Renlck  t.  Ludington,  16  W,  V&.  378. 

iaconsin:    Yorton  v.  Mllvankee,  L.  8.  *  W.  R.  Co.,  62  Wla.  367r 

rorth  T.  Tallman,  66  Wis.  633.    Compare  Stanley  v.  Bouck,  107 

226. 
'*  Torton  v.  Ullwaakee,  L.  S.  A  W.  R.  Co.,  62  Wis.  8S7;  Fltzhugh 
cKlnney,  43  Fed.  461;  Aber's  Petition.  18  Pa.  Super.  Ct.  110. 
's  Florida:    Carter  v.  Davis,  8  Fla.  183. 
inoit:    Brent  t.  Brent,  24  III.  App.  448. 

diona.-    Puett  v.  Beard.  86  Inc.  172.  44  Am.  Rep.  280;  Adams 
ie,  82  Ind.  597;  Justice  t.  Justice.  116  Ind.  201. 
ifMiM:     Leavenson  v.  Lafontane,  3  BUkn.  533. 
tniuckv:    Robertson  v.  Sbutt,  9  Bush,  669. 
line.-    Pelrre  v.  Bent.  GS  Me.  381;    Stratton  v.  Hussey.  62  Me. 

Hooper  v.  Brundage,  32  Me.  460. 
chigan:    Kinney  v.  Tabor,  62  Mich.  617. 
nnesota:    Llndholm  v.  Itasca  Lumber  Co.,  64  Minn.  46. 
bratka:    Finney  v.  Gallop  (Neb.)  89  N.  W.  276.    Compare  Field 
axwell.  44  Neb.  900. 

10  .Hampshire;  Shapley  v.  Bellows,  4  N.  M.  347;  Holt  v.  Qulm- 
;  N.  B.  79;  Carrier  v.  Boston  t  M.  R.  R..  37  N.  H.  223;  Howe 
mgley,  49  N.  H.  396. 

C.  *  S.— 101. 
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But  there  seems  to  be  no  doubt  bat  that  this  lien  ie 
to  a  right  of  set-off  acquired  after  the  judgment  1 
rendered.*"**  And  where  there  is  an  agreement  bet 
tomey  and  client,  by  which  the  latter  agrees  to  pay 
mer  his  fees  and  charges  out  of  the  proceeds  of  the  ji 
obtained  by  the  attorney,  it  is  an  equitable  aasigni 
the  attorney,  of  such  judgment  to  the  amount  of  hi 
And  such  assignment  will  prevail  over  the  defendan 
of  set-off.'"" 

g  735.    Kotice  of  special  lien. 

It  is  held  in  some  cases  that  an  attorney's  special 
^v.g  lien  is  not  complete,  as  between  himself  and 
verse  party,  until  the  attorney  has  notified  such  p 
liis  authorized  agent,  of  his  intention  to  claim  the 
»e  to  protect  it  against  any  settlement  or  satisfactio 
judgment  by  such  party,*"**  unless  such  party  knov 

New  Jertey:    Phillips  v.  Mackay,  64  K.  J.  Law,  319; 
HendrlckBOD,  39  N.  J.  Law,  239;   Terne^  v.  WUbod,  45  N 
282. 

Hew  York:  Delaney  v.  MlUer,  84  Hun,  244;  Bevins  v. 
Hun,  590;  Bamberger  v.  AshloBkri  21  Misc.  716. 

Ohio:     Dlehl  T.  Frleeter,  37  Ohio  St.  473. 

Oregon:    Ladd  t.  Ferguson,  9  Or.  180. 

Tennessee;    Itoberts  v.  Mitchell,  94  Tenn.  277. 

lostWarlleld  v.  Campbell,  3S  Ala.  527,  82  Am.  Dec.  721 
T.  Rice,  78  Qa.  81;  Boyle  t.  Boyle,  106  N.  Y.  654;  Bradt  t 
Cow.  (N.  Y.)  416;  Pierce  v.  Lawrence,  16  Lea  <Tenn.)  57 
V.  Aultman,  3  S.  D.  477. 

laai  Weeks  v.  Wayne  Circuit  Judges,  73  Mich.  256;  Ely 
28  N.  Y.  365;  Terney  v.  Wilson.  45  N.  J.  Law,  282;  Wiilia 
geraoll,  89  N.  Y.  508;  Prink  v.  McComb,  60  Fed.  486. 

iinB  Urtitea  States:    Patrick  v.  I^acb,  12  Fed.  661. 

Colorado:  Boston  A  C.  Smelting  Co.  v.  Pless,  9  Colo.  I 
rado  State  Bank  t.  Davidson,  7  Colo.  App.  91;  Johnson  ' 
Ian.  13  Colo.  423. 

Connecticut:    Andrews  v.  Morse,  12  Conn.  444,  31  Am. 

loica:  Casar  t.  Sargent,  7  Iowa,  317;  Jennings  v.  Bacon, 
403:  Phillips  T.  Germon,  43  Iowa,  101. 

Kantas:  Kansas  Pac.  R.  Co.  v.  Thacher,  17  Kan.  92;  Lea 
Lafontane,  3  Kan.  523. 

Minnesota:  Dodd  v.  BrotC,  1  Hlnn.  270,  66  Am.  Dec.  541; 
V.  Cargin.  86  Minn.  271. 
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mey'g  lien  or  has  knowledge  of  facts  sufficient  to  pat  him 
nquiry."***  In  other  caaes,  however,  it  ia  held  that  the 
iencv  of  the  suit  is  of  itself  sufficient  notice  to  ail  per- 
,  and  it  is  not  necessary  to  give  actual  notice  thereof 
he  opposite  party,^*""  or  to  a  purchaser  of  the  judg- 
t  ;'**'  and  a  defendant  settling  with  the  plaintiff  without 
attorney's  knowledge  does  so  at  bis  own  risk, 

'bratka:    Cones  v.  Brooks,  60  Neb.  G98;  Cobbey  v.  Dorland,  GO 

373;   Elliott  v.  Atklss,  26  Neb.  403. 

V  Hampshire:  Young  v.  Dearborn,  27  N.  H.  324,  32S;  Grant 
ueltine,  2  N.  H.  g41. 

ic  Jeraey:    Braden  v.  Ward,  42  N.  J.  Law,  G18;  Bamee  v.  Tb7- 
30  N.  J.  Eq.  467;  Black  v.  Black.  32  N.  J.  Eq.  75. 
10  York:    Harsball  V.  Meech,  51  N.  Y.  140,  10  Am.  Rep.  572; 
er  T.  Morris.  3  Catnes,  166.    But  see  later  caeee,  post,  note  1090. 
eQon:    Morrell  v.  Miller,  36  Or.  412;  Day  v.  Larsen,  30  Or.  247. 
ulA  Dakota:    Plrie  t.  Harkness,  3  8.  D.  179, 
rmont:    Manning  t.  Lelghton,  66  Vt.  S4,  95;  Hooper  v.  Welch, 
t.  169,  6  Am.  Rep.  267;  Hurlbert  r.  Brigham,  66  Vt.  368;  Weed 
Dg  Macb.  Co.  V.  Boutelle,  56  Vt.  670,  48  Am.  Rep.  821. 
wt  Tirginia:    Renlck  v.  Ladlngton,  16  W.  Va.  378. 
tconain:    Courtney  t.  McGavock,  23  Wis.  619;  Vo^l  v.  Kelly,  64 

504. 

I  Gammon  v.  Chandler,  30  Me.  162;  Hobeon  v.  WataoD,  34  Me. 
6  Am.  Dec,  632;  Newbert  t.  Cimningham,  60  He.  231,  79  Am. 
612;  Davidson  v.  La  Plata  County  ComTe,  ZS  Colo.  649;  Young 
tarbom,  27  N.  H.  324;  Covington  v.  Baas.  88  Tean.  496. 

0  Stephens  v.  Farrar,  4  Bush  (Ky.)  13;  Newbert  v.  Cunningham, 
e.  231,  79  Am,  Dec.  612;  Hobson  v.  Watson,  34  Me.  20,  56  Am. 
632;  Hunt  v.  McClanahan,  1  Helsk.   <Tenii.)   503;  Vaugba  v. 

;bti,  12  Heisk.  (Tenn.)  472.  Under  the  Georgia  Code,  I  1989 
tiat  Is  necessary  Is  the  fact  that  the  suit  Is  pending.  Little  v. 
m.  S9  Ga.  411;   Coleman  v.  Austin.  99  Ga.  629    (except  as  to 

fide  purchasers);  Buvannee  Turpentine  Co.  v.  Baxter,  109  Oa. 

Compare  Gray  v.  Lawsod,  36  Ga.  629;  Green  v.  Southenf  Exp. 
J9  Ga.  20.    So  under  the  New  York  Code  Civ.  Proc.  !  66,  notice 

1  attorney's  lien  need  not  be  given,  as  the  record  is  at  Itself 
notice  thereof.    Kipp  v.  Rapp,  2  How.  Pr.  (N  S.)  169;  Albert 

ler  Co.  V.  Van  Orden,  64  How.  Pr.  79;  Keeler  t.  Keeler,  61  Hun, 
Fenwick  v,  Mitchell,  34  Misc.  617;  Custer  v.  Greenpolnt  Ferry 

)8  N.  Y.  660;  Keane  v.  Keane,  86  Hun.  169;  Perl  v.  New  York 
ft  H.  R.  R.  Co.,  153  N.  Y.  521.    Compare  earlier  cases,  supra, 

1088. 

<  McCalD  V.  Portls,  42  Ark.  402. 
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But  notice  ot  the  existence  of  such  a  lien  to  tbf 
of  such  judgment  or  decree  is  not  essential  in  order 
tain  the  Hen  against  such  assignee.'*'*'  "If  it  is 
for  the  security  of  the  attorney,  as  against  the  c 
give  notice  to  him  of  his  lien,  this  may  be  done 
venienee,  as  the  attorney  must  know  who  the  debU 
it  is  apparent,  in  case  the  debt  is  assigned,  he  may 
most  likely  cannot,  know  who  the  assignee  is.  Il 
reasonable  to  require  the  assignee  who  takes  the 
subject  to  the  same  equity  and  in  no  better  condi 
it  was  in  the  assignor's  hands,  and  who  knows,  c 
sumed  to  know,  the  law  as  to  the  attorney's  lien,  to 
necessary  inquiry  before  he  takes  the  assignment  o 
ment;'and  notice  to  him  from  the  attorney,  wh 
frequently  be  impracticable,  is  not  necessary.'"*** 

Any  notice,  where  required,  is  sufficient  that  : 
forms  the  other  party  that  a  lien  is  claimed,  its  ni 
character,  and  for  what  and  upon  what  it  is  aou^ 
enforced  ;•"**  and  in  some  states  it  is  required  that  ' 
must  be  given  or  filed  in  writing.'"*^ 

§  736.    How  this  lien  is  enforced. 

An  attorney's  special  lien,  in  respect  to  its  enf 
is  different  from  his  general  lien.  Whereas  the 
merely  a  passive  right  to  retain  property  and  < 
general  be  actively  enforced,  on  the  other  hand  tht 
may  take  active  steps  to  enforce  his  special  lien  ag 
or  the  other  of  the  parties  or  against  both.****     Aa 

lOMRenlck  v.  Ludlngton,  16  W.  Va.  378;  Sexton  v.  Pll 
1S3;  Heam  v.  Chlpman,  2  Alkens  (Vt.)  162. 

1083  B7  Skinner,  C.  J.,  in  Heartt  v.  Cblpman,  2  Alkeas 

lOBt  Crowley  t.  Le  Due,  21  Minn.  412;  Forbusti  v.  Leona 
SOS;  Conea  v.  Brooks,  60  Neb.  698. 

<o»  Patrick  T.  Leach,  12  Fed.  661;  Coleman  v.  AnBtio,  • 
Db;  v.  Bowman,  109  Ind.  383;  Alderman  v.  Nelson.  Ill 
Phllltps  v.  OermoD,  43  Iowa,  101;  Kansas  Pac.  R.  Co.  i 
17  Kan.  92;  Leaveason  ▼.  Lafontane.  3  Kan.  G23;  Noftsi 
fett.  63  Kan.  354;  Elliott  v.  Atkins.  26  Neb.  403;  Clark  < 
3  N.  D,  280;  Hroch  v,  Aultman,  3  S.  D.  4T7;  Wooding  i 
Wash.  207. 

inosin  re  Wilson,  12  Fed.  23E;  Adams  v.  Fox,  40  Bai 
442. 
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heretofore,  an  attorney  who  hag  recovered  a  judgment 
is  client  is,  to  the  extent  of  fees  and  charges  for  aerviccB 
adered,  to  be  considered  the  equitable  assignee  of  such 
nent;  and  after  be  has  fully  complied  with  all  Condi- 

or  requirements  on  his  part,  and  has  given  notice 
9  required,  if  there  is  no  other  remedy  expressly  pro- 
,  be  may  enforce  bis  claim  against  aucb  judgment  in 
lame  manner  as  any  other  aaaignee,"®^  But  it  does 
onstitiite  him  an  assignee  of  the  judgment  in  such  a 

as  to  entitle  him  to  go  into  another  court  to  enforce 
en  by  an  action  in  his  own  name.'"**  He  may,  by  ap- 
tion  to  the  court,  obtain  a  rule  protecting  or  enforcing 
ien,  through  the  court's  control  of  the  judgment,  or 
(J  io8»  ^j,^  jf  jt  appears  that  fees  are  due  an  attorney 
errices  rendered  in  a  particular  cause,  he  may  he  ad- 
d  as  a  party  plaintiff  in  such  action  for  the  purpose  of 
cting  and  enforcing  his  lien.*'""  So  the  attorney,  by 
e  of  his  lien  on  the  judgment,  may  take  the  money  in 
itu,  if  h©  can  lay  hold  of  it,  and  if  he  applies  to  a  court 
otect  hifl  lien,  the  court  will,  upon  proper  application,  do 
ly  preventing  money  from  being  paid  over  until  his 
lud  is  satisfied,  and  where,  after  notice  of  the  lien,  the 
ment  debtor  pays  the  amount  of  the  judgment  to  the 
[nent  creditor,  he  may  be  required  to  pay  it  again  to  the 
Qgyiioi  J^^  jgggt  (Q  jijg  extent  of  tJie  attorney's  lien. 

Woods  V.  Verry.  4  Gray  (Maea.)  SET;  Stratton  v.  Huaeer,  62 
86;  Uaraball  v.  Meecb.  SI  N.  Y.  140,  10  Am.  Rep.  E72;  Tarver 
rv«r,  63  Qa.  43;  In  re  Lezington  Ave..  30  App.  Div.  802,  16? 
678. 

Adams  V.  Fox,  40  Barb.  (N.  T.)  442;  Smelker  v.  Cblcago  ft 
.  R.  Co.,  106  WlE.  136. 

Tuttle  V.  Claflln,  86  Fed.  964;  Walker  v.  Floyd,  30  Oa.  237; 
1  V.  Ooode.  23  Ga.  1S6;  Goodrich  t.  McDonald,  112  N.  Y.  167; 
nal  ExblblUon  Co.  v.  Crane,  64  App.  Dlv.  (N.  Y.)  176;  Yonrie 
Ison,  1  Tenn.  Cb.  614;  SUte  t.  Sachs,  3  Wash.  371;  Smelker 
IcSKO  «  N.  W.  R.  Co.,  106  Wla.  136. 

Reynolda  v.  Reynolds,  10  Neb.  674 ;  Oliver  v.  Sheeley,  11  Neb. 
Patrick  V.  Leach,  3  McCrary.  666,  IT  Fed.  476;  Fltzserald'H 
V.  Irby,  99  Va.  81. 

Adams  v.  Fox,  40  Barb.  (N.  Y.)  442;  Campbell  v.  Teroey,  7 
Ijiw  J.  189.  And  see  Mitchell  v.  Plqua  Clab  Abb'd.  1G  Hlsc, 
r.)  366;  Commercial  Tel.  Co.  v.  Smith,  67  Hnn  <N.  T.)  176. 
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So  a  special  lien  upon  funda  in  the  bands  of  the 
party,  duly  perfected  by  proper  notice  before  paymei 
client,  may  be  enforced  by  summary  proceedings  in  th 
in  which  the  services  were  rendered.'"**  And  if  a  shi 
collected  money  on  a  judgment  recovered  by  the  attor 
latter  may  proceed  against  him  to  have  the  amouni 
lien  retained  out  of  such  money.""'  But  the  coi 
not  make  an  order  practically  enforcing  the  lien, 
any  notice  to  or  hearing  of  the  clients.""*  If  the 
of  the  lien  is  not  fixed,  the  court  should  merely  dec 
lien  and  leave  the  attorney  to  enforce  it  by  proper  ] 
inga ;  but  where  the  parties  have  agreed  upon  the 
of  the  fee,  the  court  should  enforce  it."**^  An  att< 
not  entitled  to  have  a  lien  declared  for  serviceB,  whe 
is  no  fund  under  the  control  of  the  court  upon  which 
fix  a  lien,  and  no  adverse  parties  against  whom  a  decn 
favor  could  be  rendered."** 

Although  a  judgment,  upon  which  the  attorney  ho 
for  his  fees  and  costs,  has  been  discharged  by  the  < 
the  attorney  may  still  enforce  his  lien  upon  the  ji 
by  an  action  in  the  name  of  the  creditor."*"  Bnt  w 
title  to  the  judgment  has  passed  from  his  client  to  a  i 
the  attorney  must  obtain  leave  of  court,  before  he  a 
tute  supplementary  proceedings  upon  the  judgment  i 
of  his  client,  especially  where  nothing  is  said  in  1 
ceedings,  instituted  by  an  affidavit,  about  the  lien  o 
torney.""* 

"»' Weicher  v.  Carglll,  S6  Minn.  271;  Forbush  v.  Leonard 
267;  Growler  v.  Le  Due.  21  Minn.  412. 

uojGlU  V.  Tnieiaen,  39  Minn.  373;  Harney  v.  Demons, 
(MlBB.)  174;  Pugh  v.  Boyd,  38  MIbb.  326;  Ortty  v.  Mazwel 
108;  HKynes  v.  Perry,  76  Oa.  33. 

""*  Attorney  Qeneral  v.  Nortb  America  L.  Ine.  Co.,  93  N 
Black  V.  Black,  32  N.  J.  Eq.  74. 

iiDt  Perkins  v.  Perkins,  9  HeUk.  (Tenn.)  96. 

ii«'New  MempblB  Oasllgbt  Co.  Cases,  105  Tenn.  268,  80 
Rep.  880. 

»°' atone  V.  Hyde.  22  Me.  318;  Blckford  v.  Ellis,  50 
Newbert  v.  Cunningbam,  50  Me.  231,  79  Am.  Dec.  612.  But 
ton  V.  Ghamplln,  12  R.  I.  660,  34  Am.  Rep.  722. 

"•sMoore  v.  Taylor,  2  How.  Pr.  (N.  S.;  N.  T.)  343.  ! 
Howitt  V.  Merrill,  113  N.  Y.  630. 
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In  New  York  it  is  expreaaly  provided  that  "the  court  upon 
;  petition  of  the  client  or  attorney  may  determine  and 
force  the  lien."^'"*  An  attorney's  lien  under  such  statute 
lere  a  plea  of  accord  and  satisfaction  has  been  interposed, 
inot  be  enforced  without  an  order  of  court  to  allow  the 
jsecution  of  the  action  notwith  stun  ding  the  settlement""* 
In  Tennessee  it  is  held  that  such  lien  cannot  be  enforced  by 
petition  in  a  divorce  suit  setting  up  a  lien  on  attached 
jperty,  but  an  original  bill  must  be  filed."" 
After  the  attorney's  right  of  action  upon  the  contract 
•  fees  between  him  and  the  client  has  been  barred  by  the 
tiite  of  limitations,  he  cannot  enforce  bis  lien  upon  the 
Igmcnt."'*  So,  if  he  never  acquired  any  lien  on  the 
Igment  for  his  fees  by  a  compliance  with  the  statute,  he 
mot,  after  hie  claim  is  barred  in  a  suit  at  law  by  the  statute 
limitations,  prosecute  a  suit  in  equity  to  have  a  lien  estab- 
lied  upon  the  judgment."*' 

r37.    By  what  law  groremed. 

The  determination  and  enforcement  of  the  attorney's  lien 

II  be  governed  by  the  law  of  the  place  where  the  judg- 
nt  was  recovered  and  the  lien  attached,  and  not  by  the 
f  of  the  place  where  it  is  sought  to  be  enforced,  if  the  lat- 

is  without  the  jurisdiction  where  the  lien  attached."** 

736.    E«w  thia  lien  ii  waived  «r  lent. 

No  definite  rule  can  be  laid  down  as  to  the  ways  in  which 
attorney  may  waive  or  otherwise  lose  his  special  lien.     It 

io»New  York  Code  Civ.  Proc.  S  S6;  Zlmmer  v.  Metropolitan  St, 
Co.,  32  Misc.  (N.  Y.)  262;  In  re  Rowlaod,  56  App.  Dlv.  66.  1S« 
T.  641;  Flacber-Hansen  v.  Brookljn  Helgbts  R.  Co.,  63  App. 
r.  (N.  T.)  356;  In  re  King.  16S  N.  T.  53.  But  an  equlUble  action 
I  not  lie  to  enforce  a  lien  under  the  New  York  statute.  Promme 
Union  Suret7  t  Quaranty  Co.,  39  MIbc.  105. 
>"  Doyle  T.  New  Tork,  O.  A  W.  R.  Co..  66  App.  Div.  (N.  T.)  398. 

III  Payne  v.  Payne.  106  Tenn.  467. 

<•>  Lamed  v,  Dubuque,  86  Iowa.  166.    But  see  Higglns  v.  Scott, 

3am.  k  Ado).  413. 

ii«  McNagney  v.  Praier,  1  Ind.  App.  98, 

iiiCitiiens  Nat,  Bank  v.  Culver,  64  N.  H.  327,  20  Am.  Rep.  134; 

re  King,  34  Mlec.   (N.  T.)  10. 
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may  be  stated  generally,  however,  that  such  lien 
waived  or  loat  by  the  attorney  entering  into  an  expree 
ment  with  hia  client  to  that  effect,  or  by  his  doing 
which  shows  a  manifest  intention  on  his  part  to  wi 
rights  under  the  lien."'"  Thus  such  Hen  may  be  wi 
lost  by  the  attorney's  recovering  judgment  against  hi 
for  his  services,'^"  or  by  his  releasing  property  fi 
operation  of  the  judgment,"'^  or  by  taking  an  assi 
to  himself  and  claiming  absolute  ownership  of  the  ju 
or  of  a  part  thereof;"'^  or  by  permitting  the  client  t 
late  that  a  judgment  in  favor  of  a  third  person  shoi 
lien  thereon.'"*  So  the  attorney  may  lose  hia  spec 
by  failing  to  proceed  in  a  proper  manner  to  proteci 
force  it;'""  or  by  failing  to  proceed  within  a  reasoi 
proper  time.""'  So  if  the  attorney  voluntarily  wi 
from  a  case,  or  refuses  to  proceed  without  sufficien 
he  thereby  loses  his  right  to  a  special  lien  on  the  ju 
when  recovered."" 

But  such  lien  is  not  lost  by  the  fact  that  the  judgm 
allowed  to  become  dormant,  and  then  revived  by  o 

iiiBSpeer  v,  Matthews,  78  Ga.  757;    Cowen  v.  Boone, 
350;    Barnabee  v.  Holmee.  115  Iowa,  681;   Goodrich  v.  M 
112  N.  Y.  157;  West  v.  Bacon,  .164  N.  T.  42B;  In  re  King, 
DIv.  152,  modined  In  168  N.  T.  53;  Renlck  v.  Ludlngton.  1< 
878. 

1111  Jones  V.  MuBkeson  Circuit  Judge,  95  Ulch.  389.  And  s 
V.  Canaan.  14  Vt.  485. 

HIT  wiBhard  v.  Blddle,  64  Iowa,  526. 

iiisWhltehead  v.  Jessup,  7  Colo.  App.  460;  Bishop  v.  0 
Abb.  Pr.  (N.  3.;  N.  Y.)  69;  Dodd  v.  Brott,  1  Minn.  270,  66  , 
641;  Cantroll  v.  Ford  (Tenn.  Oh.  App.)  46  3.  W.  581. 

""McClare  v.  Lockard.  121  N.  Y.  308. 

iiiDKreuzen  v.  Fortr-Second  St.,  M.  ft  St.  N.  Ave.  R.  C 
Y.  Supp.  588;  Guild  T.  Boner,  7  Bazt.  (Tens.)  266. 

'"iMcNagney  v.  Frazer,  I  Ind.  App.  98;  Reavey  v.  C 
Civ.  Proc.  R.  (N.  T.)  272,  66  Hun,  641;  Fillmore  v.  Wella, 
228,  3  Am.  St  Rep.  667. 

m*  Morgan  v.  Roberts,  38  111.  65;  Tuck  v.  Manning,  63 
T.>  455,  17  ClT.  Proc.  R.  175;  Halbert  t.  Glbbs,  16  App.  Dlv. 
126;  Hektograpb  Co.  ».  Fourl,  11  Fed.  844;  Fargo  v.  Paul, 
<N.  T.)  568. 
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rneya;'"^  nor  by  a  delay  of  several  years  to  collect  the 
imand,  if  the  attorney  has  been  guilty  of  no  negligence  and 
e  debtor  has  notice  of  the  claim;'***  nor  by  the  attorney's 
lying  over  money  to  his  client  without  deducting  his 
es;"'"  nor  by  taking  the  note  of  his  client  for  his  fee,  un- 
js  it  clearly  appears  that  the  note  was  intended  in  discbarge 

the  obligation."^'  Nor  does  the  fact  that  the  attorney  has 
ed  hia  client  for  professional  services  affect  his  right  to 
force  hia  special  Hen,  where  the  claims  giving  rise  to  the 
in  are  not  included  in  the  action.'"'  And  the  fact  that  the 
tomey  has  knowledge  of  an  aaaigTiment  by  hia  client  of  a 
lim  which  he  is  prosecuting  to  judgment  will  not  estop  the 
tomey  from  claiming  a  lien  upon  the  judgment  recovered, 
len  there  has  been  no  express  waiver  of  the  right  of  lien.'^^* 
I  where  an  attorney  sent  in  a  bill  for  services  to  a  trustee, 
th  a  letter  stating  that  he  did  not  wish  to  impress  a  lien 

the  fund,  but  desired  a  check  for  the  amount  of  his 
rvices,  it  is  not  a  waiver  of  hia  lien  on  securities  in  the 
istee's  hands."*" 

IX.    TERUm&TlOn  of  the  ItEL4TI0IT. 

739.    In  general. 

The  termination  of  the  relation  of  attorney  and  client  is 
vemed  by  the  same  rules  as  the  termination  of  other  agen- 
'8.'""  It  may  be  terminated  by  special  agreement  between 
°  attorney  and  client,  by  the  acts  or  conduct  of  one  of  the 
rties,  or  by  operation  of  law.  If  it  is  expressly  stipulated 
at  the  relation  shall  continue  for  a  certain  length  of  time 

|<"  Jenkins  v.  Stephens,  60  Qa.  216. 

lilt  Stone  T.   Hyde,   22  Me.   318.    And   see   Fitzgerald's  Ex'i   v. 

)T  (Va.)  37  S.  B.  777. 

.139  Hooper  T.  Brundage,  22  Me.  460. 

iia  Davis  V.  Jackson,  86  Oa.  138;  Johnson  v.  Jobnson  R.  Signal 

..  57  N.  J.  Eq.  79;   Pope  v.  Armstrong,  3  Smedes  ft  M.   (Miss.) 

I;  Renlch  v.  Ludlngton,  16  W.  Va.  37S. 

n"  Commsrcfttl  Telegram  Co.  r.  Smith,  67  Hun  (N.  T.)  176. 

'>><  Niagara  T.  Ins.  Co.  v.  Hart,  13  Wash.  6G1.    And  see  Hutchln- 

3  V.  Worthlngton,  7  App.  D.  C.  648. 

ii»  In  re  King,  168  N.  T.  63. 

i]<i8ee  ante,  chapter  7. 
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only,  or  until  the  accomplishment  of  a  certain  purp 
will  terminate  upon  the  expiration  of  such  time  or  t 
complishment  of  such  purpose,  unless  previously  termi 
As  has  been  seen  in  a  previous  section,  when  an  at 
is  employed  to  conduct  litigation  or  other  legal  bu 
his  authority  in  general  continues  until  the  final  termi 
of  such  litigation  or  business.'*^'  In  such  cases  the 
ncy's  authority  will,  in  general,  be  terminated  upon  th 
termination  of  such  business  or  suit."''  Thus,  it  W8 
at  common  law  that  final  judgment  in  a  cause  term 
the  attorney's  authority  therein ;'"'  but  according 
later  cases  hiB  authority  is  not  thereby  terminated  h\ 
tinuous  for  certain  purposes  after  the  judgment  hai 
rendfert'd.'"*  In  the  jurisdictions  where  it  is  held  t 
attorney's  authority  ceases  upon  judgment  being  enten 
rendition  and  entry  of  judgment  against  his  client 
terminate  the  relation."'^  But  this  rule  seems  to 
only  to  the  defendant's  attorney  and  not  the  plaintii 
So  the  relation  would,  at  least,  be  suspended  by  war 

§  740.    By  act  of  partiei. 

The  same  rules  apply  to  the  termination  of  attornt 
client  by  acts  of  parties,  as  to  the  termination  of  pri 

""Ante.  S  660;  HannlDg  v.  Harden.  B  Sawy.  360,  Fed.  C 
9,043;  Nichols  v.  Dennis.  R.  M.  Cfaarlt.  (Oa.)  188;  Smith 
nlnsham,  69  Kan.  662;  Oray  t.  Was8,  1  Me.  267;  Bathgate  v. : 
69  N.  Y.  633;  Love  v.  Hall,  3  Yerg.  (Tenn.)  40S;  Langdon  v. 
ton,  30  Vt.  285;  SturglHs  v.  Dart,  23  Wash.  244;  Flanders  i 
man,  18  Wis.  576. 

iiitQrames  v.  liawley,  50  Fed.  319;  Pemberton  v.  Loc) 
How.  (U.  S.)  267;  Hay  v.  Cole,  11  B.  Mon.  (Kr.>  70;  EM 
Jones,  31  Miss.  606;  Tenney  v.  Berger,  4S  N.  Y.  Super.  Ct.  11 
V.  Solomon,  26  Misc.  (N.  T.)  696;  MBgnolla  MeUl  Co.  v.  S 
worth  R.  Supply  Co.,  26  Misc.  (N.  Y.)  63;  Dooley  v.  Dooley 
(Tenn.)  306;  Hoffman  v.  Cage,  31  Tex.  596. 

1131  See  ante,  £  660. 

iiai  See  ante,  S  650. 

iwBlackwell  v.  Wlltard.  65  N.  C.  555.  6  Am.  Rep.  749.  ] 
Rice  V.  O'Keefe,  6  Helsk.  (Tenn.)  63S.  where  It  was  held  t 
late  civil  war  did  not  necessarily  dissolve  or  suspend  the  reli 
attorney  and  client  existing  prior  to  it. 
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id  agent  under  the  same  eiroumatances.'"'  As  to  an  at- 
rney's  abandonment  of  the  relation,  and  as  to  his  discharge 
'  the  client,  we  have  treated  heretofore  in  this  chapter,  to 
bieh  reference  is  here  made."**  So  where  the  interest  of 
e  client  in,  and  his  power  over,  the  subject-matter  to  which 
e  emplojrment  of  the  attorney  relates  are  extinguished,  the 
lation  is  thereby  terminated."*'  Thus,  the  relation  of 
torney  and  client  in  respect  to  services  in  procuring  and 
^fending  certain  patents  is  dissolved  when  with  the  knowl- 
Ige  of  the  attorneys,  who  prepared  the  papers  for  the  pur- 
)8e,  the  client  transferred  all  his  right  and  interest  in  the 
itents  to  a  corporation,  for  the  benefit  of  which  all  the  sub- 
quent  services  of  the  attorneys  in  respect  to  the  patents 
ere  rendered,"'"' 

741.    B^ht  of  attorney  to  withdraw. 

An  attorney  retained  to  conduct  litigation  for  his  client 
IS  a  right,  for  sufBcicnt  cause  and  upon  due  and  proper 
rtiee,  to  withdraw  from  the  case  at  any  time.^'*'  But 
though  the  attorney  has  the  ri^ht  to  do  so,  yet  as  he  is  the 
torney  of  record,  and  remains  so  until  he  is  withdrawn 
om  such  record,  it  is  necessary  that  he  make  application 

the  court  in  which  the  case  is  being  prosecuted,  that  he 
t  withdrawn  as  the  attorney  of  the  client.*'*^ 

748.    Bight  of  client  to  change  attomeyi. 

So,  as  a  general  rule,  the  client  has  the  right  to  change 

""  See  ante,  chapter  7. 

■""See  ante,  H  710.  711. 

lilt  Foster  v.  Bookwalter,  152  N.  Y.  166;  Robinaoa  v.  BrennaD,  90 

.  Y.  208. 

MM  Foster  v.  Bookwalter,  162  N.  Y.  166. 

lu'  Silver  Peak  Gold  Mln.  Co.  v,  Harris,  116  Fed.  «9;  Morgan 

Roberts,  38  111.  66;  Culllaon  v.  Lindsay,  108  Iowa,  124;  Tenney 

Berser,  93  N.  Y.  524;  Thomae  v.  Morrison  (Tex.  Civ,  App.)  46 
W.  46.    And  see  ante.  3  711. 

1141  United  States  v.  Curry,  6  How.  (U.  S.)  106;  unless  the  ad- 
:n«  party  consents,  Chicago  Public  Stock  Ezch.  v.  McClaughir, 
I  III.  App.  358;  HIckos  v.  Pels,  86  111.  App.  216;  Symmes  v.  Major, 

Ind.  443;  Henck  v.  Todhunter.  7  Har.  ft  J.  (Md.)  275,  16  Am. 
ec.  300;   Roush  v.  Fort,  3  Mont.  175;   Branch  v.  Walker,  92  N. 

87. 
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hie  attorney  at  any  time  and  for  any  cause  lie  may 
proper.  If  he  paya  to  the  attorney  a  juat  compen 
for  services  rendered  np  to  the  time  of  the  change,  h< 
not  give  to  the  court  or  to  the  attorney  any  reason  i 
desiring  to  change.  In  the  conduct  of  his  cause  the 
has  an  inherent  right  to  employ  whom  he  pleases;  i 
for  any  reason  he  desires  to  suhstitute  another  attorn 
the  one  already  engaged,  and  he  makes  the  attorney 
hy  paying  him  all  he  has  earned,  no  one  has  a  ri^t  t 
vent  him  from  so  doing,***'  unless  the  attorney  has  a 
coupled  with  an  interest,  and  in  the  absence  of  fra' 
Where  a  mother  engages  an  attorney  to  prosecute  her 
for  damages  for  injuries  to  her  infant  son,  thereafter, 
action  by  the  son,  for  whom  the  mother  has  been  app 
guardian  ad  litem,  for  such  injuries,  she  is  entitled  t 
another  attorney  substituted."*' 

But  in  England,"*'  and  in  some  of  the  casee  in  thii 
j.py  11*7  tijg  puig  ja  (jjgf;  ^\^Q  cHcnt  cannot  change  his  a1 

ii«Md  re  Paschal,  10  Wall.  <n.  S.)  4S3;  Dodge  t.  Scl 
Blatcbt.  517.  12  Fed.  616;  Roaald  y.  Mutual  R.  F.  Life  Ai 
Fed.  S2S;  Jones  v.  United  States.  IE*  Ct  CI.  204;  la  re  Hen 
Fed.  517,  receiver  of  an  InBolvent  bank  may  dlamlsB  an  a 
employed  by  him;  Lee  v.  San  Joaquin  County  Super.  Ct.,  1 
3&i:  Woodbury  t.  Nevada  Soutbem  R.  Co..  121  Cal.  ISE;  F\ 
V.  Hendy,  99  Cal.  172;  Cohen  v.  Smith.  33  111.  App.  344;  L; 
Lynch,  99  III.  App.  4E4:  Wells  v.  Hatch.  43  N.  H.  246;  f 
dullch,  IT  N.  J.  Law.  435;  Ogden  v.  Devlin,  45  N.  Y.  Super.  < 
Tniat  V.  Repoor,  15  How.  Pr.  (N.  Y.)  570;  Crelgbton  v.  In 
20  Barb.  (N.  Y.)  S41;  In  re  Prospect  Ave.,  85  Hun  (N.  Y 
O'SullWan  T.  Metropolitan  St.  R.  Co.,  39  Misc.  <N.  Y.)  268; 
ton  V.  Sneed,  18  Tez.  135.  Where  the  cause  of  action  la  to; 
gence  and  damageB.  the  court.  In  discontinuing  a  almllar  ad 
gun  tor  the  client  by  the  orlglual  attorneys,  may  secure  then 
any  recovery  he  may  ultimately  obtain  In  the  new  action. 
Ilvan  V.  Metropolitan  St.  R  Co.,  39  Misc.  (N.  Y.)  268. 

""Gulf,  C.  ft  S.  F.  R.  Co.  V.  Miller,  31  Tex.  Civ.  App.  60! 

ii*"  Bryant  v.  Brooklyn  Heights  R.  Co..  64  App.  DIv.  (N.  1 

""  Anon..  7  Mod.  50,  though  he  be  ever  bo  great  a  cheat; 
12  Mod.  440;  Perry  v.  Fisher,  6  East.  549;  Macph«rson  v.  I 
1  Doug.  217;  Powel  v.  Little,  1  W.  Bl.  8;  May  v.  Pike,  4  I 
W.  197;  Twort  v.  Dayrell.  18  Vea.  195;  Olnders  v.  Moore.  : 
ft  C.  654. 

""  In  re  Paacbal,  10  Wall.  (IT.  S.)  483;  In  re  Herman,  < 
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without  an  order  from  the  court.  Ordinarily  such  order  will 
lot  be  granted,  if  the  attorney  is  not  in  fault,  until  the  client 
las  paid  or  otherwise  satisfied  the  attorney's  claim  for  fees 
ind  charges;"**  and  if  the  attorney  is  employed  under  a  con- 
ract  for  a  contingent  fee,  he  cannot  complain  of  an  order  sub- 
ititnting  the  names  of  other  attorneys  on  the  record  as  coun- 
«!,  as  this  cannot  prejudice  his  rights  growing  out  of  the  con- 
ract  and  the  breach  thereof."*'  But  if  the  attorney  is 
piilty  of  negligence  or  misconduct,  or  refuses  to  go  on  with 
he  cause,  the  court  may  make  an  order,  substituting  an- 
rther  in  his  place,  although  his  fees  have  not  been  paid  or 
iecured.' "•"  And  an  attorney  cannot  refuse  to  go  on  with 
he  cause  merely  because  his  client  fails  to  supply  him  with 

il7:  Jones  t.  Voited  SUtee,  16  Ct.  CI.  204;  Oage  t.  Atwater,  136 
::al.  170;  Lee  t.  San  Joaquin  County  Super.  Ct.,  112  Cal.  354;  and  It 
s  only  neceeeary  for  the  clleot  to  prefer  a  request  for  such  chanse 
,o  Justify  tbe  court  la  making  an  order  tlierefor,  Woodbury  t.  Ne- 
rada  Soutbern  R.  Co.,  121  Cal.  165;  Cohen  t.  Sinltb,  33  III.  App. 
144;  Chicago  Public  Stock  Esch.  t.  McClaughry,  60  111.  App.  368; 
Ijandyskowskl  v.  Lark,  lOS  Mich.  600;  Mumford  t.  Murray,  Hopfc. 
3h.  <N.  Y.)  369;  Stevenson  v.  Stevenson,  3  Bdw.  Ch.  (N.  T.)  340; 
frolt  V.  Trocbelman,  6  Rob.  (N.  Y.)  611;  Parker  t.  Wlltlarosburgh, 
.3  How.  Pr.  (N.  Y.)  260;  Hoffman  v.  Van  Nostrand.  14  Abb.  Pr. 
[N.  Y.)  336;  Walton  v.  Sugg.  61  N.  C.  (Phil.)  98,  93  Am.  Dec. 
180. 

'i<»  Witt  V.  Ames,  11  Wkly.  Rep.  751;  Langley  v.  Stapleton,  Barnes' 
'fotee  Cas.  40;  In  re  Herman,  EO  Fed.  517;  Wllklnaon  v.  Tllden,  21 
ilatchf.  192.  14  Fed.  778:  Curtis  v,  Richards,  4  Idaho.  434;  Laird 
r.  Laird  (N.  J.  Ba)  3  Atl.  339;  Hoflman  t.  Van  Nostrand,  14  Abb. 
F>r.  (N.  Y.)  836;  Gardner  T.  Tyler,  5  Abb.  Pr.  (N,  S.;  N.  Y,)  33; 
Jlater  County  Sup'ra  t,  Brodhead.  44  How.  Pr.  (N.  Y,)  411;  In  re 
aitchell.  57  App.  Dlv.  (N.  Y.)  22;  Barkley  v.  New  York  Cent.  A 
3.  R.  R.  Co.,  36  App.  Dlv.  (N.  Y.)  167,  42  App.  Dlv.  597;  Yuengllng 
'.  Betz,  58  App.  Dlv.  (N.  Y.)  8;  In  re  Public  Works  Dept..  68  App. 
31t.  (N.  Y.)  459;  Sandberg  v.  Victor  Gold  A  Silver  Mln.  Co.,  18 
JtBh,  66;  Payette  v.  Willis,  23  Wash.  299;  Schultheis  v.  Naah,  37 
jVaab.  250. 

■""Root  T.  Mcllvaine,  22  Ky.  L.  R.  7.  66  S.  W.  498. 

"Mln  re  PBithfuU,  L.  R.  6  Eq.  325;  Robins  v.  Goldlnghftm,  L.  R, 
;3  Eq.  440;  Colegrave  v.  Manley.  Turn.  A  R.  400.  1  Law  J.  Ch.  (0. 
i.)  89;  Sloo  v.  Law,  4  Blatchf.  270.  Fed.  Cao.  No.  12,958;  Walah  v. 

Jbnnway,  66  111.  471;  In  re  R ,  93  N.  Y.  SSI;  In  re  Proapect 

^.ve.,  8G  Hun  (N.  Y.)  367. 
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money,  without  incurring  the  risk  of  having  another 
ney  aubstituted  in  hia  atead.""'  After  judgment,  hw 
the  client  may  ordinarily  employ  another  attorney  wi 
any  formal  Bubstitution,'"**  as  the  attorney's  general  ai 
ity  ceases  upon  the  entry  of  judgment. 

Notice  of  change.    Where  such  change  of  attorn 

made,  notice  thereof  ahould  be  given  to  the  attorney  < 
adverse  party,  for  as  the  old  attorney  appears  on  the  ri 
the  adverse  party  would  be  justified  in  still  dealing  witl 
until  he  received  notice  of  the  change,"^'  unless  such  noi 
waived.^'"  And  mandamus  will  not  lie  to  compel  a  jm 
order  such  substitution  where  it  does  not  appear  that  ar 
tice  has  been  given.""  If  a  client,  after  discharging  1 
torney,  permits  him  to  remain  such  on  record,  he  is  bom 
against  parties  ignorant,  without  fault  on  their  part,  < 
discharge,  by  any  act  that,  by  virtue  of  his  retainer, 
aiithorized  to  do."°' 

"1"  In  re  H ,  93  N.  Y.  381;  In  re  Falthfull,  L.  R.  6  E< 

Robins  V.  Goldmgham,  L.  R.  13  Eq.  440;  Halbert  t.  Gibbe,  H 
DIv.  (N.  Y.)  126. 

iistHusse;  V.  Welby,  Sayer,  21S;  Tipping  v.  Johnson,  2  ] 
F.  36T;  Knox  t.  Randall,  24  Minn.  479;  SUte  v.  Oullck,  17  N.  J 
436;  Thorp  v.  Fowler,  6  Cow.  (N.  Y.)  446;  Egan  v.  Rooney.  3( 
Pr.  (N.  Y.)  121;  Ward  v.  Sands,  10  Abb.  N.  C.  (N.  Y.)  60; 
nolla  Metal  Co.  v.  Steriingworth  R.  Supply  Co.,  37  App.  Dl 
T.)   366. 

iiDs  Chicago  Public  Stock  Exch.  v.  McClaugbry,  50  111.  Api 
Cronkhite  v.  Evans-Snider-Buel  Co.,  6  Kan.  App.  173;  Coml 
Stockbridge,  3S  IMlch.  342;  McFarland  v.  Butler,  11  Minn.  72; 
ken  V.  McBroom,  3S  Mo.  342;  Hoppln  v.  Winnemucca  Firs 
Bank,  25  Nev.  84;  Bellveau  v.  Amoskeag  Mfg.  Co..  68  N.  I 
73  Am.  St.  Rep.  GTT;  Parker  v.  Willi  am  sburgh,  13  How.  Pr.  C 
260;  Krekeler  t.  Thaule,  49  How.  Pr.  (N.  Y.)  138;  Magnolia 
Co.  T.  Steriingworth  R.  Supply  Co.,  37  App.  Div.  (N.  Y.) 
Belle  City  Mfg.  Co.  v.  Kemp,  27  Wash.  Ill;  Schulthela  v. 
27  Wash.  250;  Waterhouse  v.  Freeman,  13  Wla.  339;  Boyd  v. 
6  WU.  240. 

""•Livermore  v.  Webb,  66  Cal.  489;  Withers  v.  Little,  6 
370. 

iissRundberg  v.  Belcher.  118  Cal.  689. 

iiE«  BeiWeau  v.  Amoskeag  Mfg.  Co..  68  N.  H.  225,  73  Am.  SI 
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743a  TERMINATION  OP  RELATION.  1615 

743.    Termination  by  operation  of  law. 

(a)  By  death  or  disability  of  client. — So  the  relation  of  at- 
mey  and  client,  unless  coupled  with  an  interest,  would  be 
rminated  by  operation  of  law  upon  the  death  of  the  client, 
id  the  attorney  could  not  proceed  in  the  same  cause  without 
new  authority  from  the  executor  or  administrator.*'"  And 
here  a  partnership  is  the  client,  as  its  dissolution  is  in  effect 
i  death,  it  would  have  the  same  effect  as  the  death  of  an 
dividual  client. ^'^*  So  would  the  relation  be  terminated 
■  the  insanity  of  the  client,**"*  or  by  his  bankruptcy,"** 
But  although  the  attorney's  general  authority  ceases  upon 
e  death  of  his  client,  there  are  some  things  that  he  may 
I  thereafter.     Thus,  it  is  held  that  an  attorney  may  move 

dismiss  an  appeal  after  his  client's  death,'*"*  or  file  ex- 
ptions.***^  So  it  is  held  that  the  client's  death  does  not 
voke  the  attorney's  authority  to  proceed,  under  a  contract 
'  which  the  attorney  undertakes  to  prosecute  to  final  ad- 
dication   a  claim  for   an  exclusive  contingent  compensa- 

""  Parnud  v.  Land  &  R.  Imp.  Co.,  86  Fed.  393;  Bagleton  Mfg. 
I.  T.  Weet,  Bradler  ft  Cary  Mfg.  Co.,  2  Fed.  774;  Butler  v.  Ooreley. 
6  U.  S.  303;  Cook  v.  Parbam,  63  Ala.  466;  Moyle  v.  Landers,  78 
J.  99.  IS  Am.  St.  Rep.  22;  JudBon  v.  Love,  35  C&l.  463;  Pedlar  v. 
roud,  116  Cal.  461;  RlBley  v.  Fellows,  10  III.  531;  Turimn  v. 
imke,  84  III.  236;  Lochenineyer  v.  Fogarty.  112  111.  572;  Harness 
State,  57  Ind.  1;  <Jlegg  v.  Baumberger,  110  Ind.  536;  Clark's  Bs'rs 
Parrish's  Bx'rs.  1  Bibb  (Ky,)  547;  Campbell  v.  Klncald,  3  T.  B. 
an.  (Ky.)  242;  Graham  v.  Hendricks,  24  La.  Ann.  477;  Bour- 
inon  V.  Boudousqule,  3  La.  (0.  S.)  526;  Olles  v.  Eaton,  54  Me. 
6;  Gleason  v.  Dodd,  4  Mete,  (Mass.)  333;  Prior  v.  Klso,  96  Ma 
3;  Avery  v.  Jacob,  69  N.  Y.  Super.  Ct.  585;  Adams  v.  Nellis,  69 
>w.  Ft.  (N.  T.)  385;  Lapaugh  *.  Wilson.  43  Hun  (N.  Y.)  619; 
,n  Campen  v.  Bruns.  64  App.  Div.  (N.  Y.)  86;  Villliauer  v,  Toledo, 
Ohio  Dec.  8;  Clana  v.  Beach,  15  Ohio.  300,  45  Am.  Dec.  676;  Gray 
Cooper.  23  Tex.  Civ.  App.  3;  Wilson  v.  Smith,  22  Oral.  (Va.) 
3. 

iis«Lochrane  v.  Stewart,  8  Ky.  L.  R.  688,  2  S.  W.  903;  or  a  cor- 
r&tlon,   Salton  v.  New  Beeston  Cycle  Co.,  69  Law  J.  Ch,  20.  81 
iw  T.   (N.  S-)    437. 
list  gee  ante,  chapter  7. 
iiwj  See  ante,  chapter  7. 
I1B1  wbartenby  v.  Reay,  92  Cal.  74. 
iia^Kelley  v.  Riley,  106  Mass.  339,  8  Am.  Rep.  336. 
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tion.*'"  And  again  it  is  held  that  suits  brought  bj 
neys  before  the  death  of  the  client  ma;  be  prosecuted 
same  attorneys  after  his  death."** 

(b)  By  death  or  disability  of  attorney. — The  relai 
attorney  and  client  would  likewise  be  te]-mtnated  uf 
death  of  the  attorney."*"  But  if  a  law  firm  had  b 
tained  and  one  of  them  dies,  it  seems  that  the  relatioi 
thereby  ipso  facto  terminated,  but  the  client  may  t 
consider  the  employment  as  terminated  on  the  grout 
the  contract  was  for  the  personal  services  of  all  thi 
hers  of  the  firm,  and  if  he  does  not  ao  elect,  the  su 
partners  are  bound  to  proceed  in  the  client's  busin 
And  the  mere  fact  of  the  dissolution  of  a  law  firm  d' 
necessarily  dissolve  the  agency,  and  the  client  may 
them  both  for  the  performance  of  a  duty  confided  to  th 

So  there  are  certain  disabilities  tjiat  would  have  th 
of  terminating  the  relation,  as  where  the  attorney 
barred,'***  or  where  he  is  appointed  to  a  judicial  o 
other,  position  incompatible  with  his  duties  to  his  cH' 

II"  Price  V.  HaelHwle,_  26  Mo.  App.  201, 

iixLlles'  Succeeslon, 'Z4  La.  Ann.  490. 

no  Hlldreth  v.  Harvey.  3  Johns.  Cas.  (N.  T.)  300;  HI 
Weaver.  15  Hun   (N.  T.)   376: 

'iM  Little  V.  Caldwell,  101  Cal.  553,  40  Am.  St.  Rep.  89; 
V.  McCampbell,  76  Te«.  S44.  But  see  McOlll's  Gredltore  v. 
Adm'r,  2  Mete.  (Kr.)  268. 

'!«' Downs  V.  Allen.  22  Fed,  805;  McCoon  v.  Oalbraitb, 
293. 

UBH  Moyers  v.  Orohain,  15  Lea  (Tenn.)  57. 

no*  Justice  v.  Lalrr,  19  lad.  App.  272,  66  Am.  SL  Rep.  40E 
V,  HolllnB.  14  Md.  158;  Farmers'  Bank  v.  Mackall.  3  GUI  (M 
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I  772.  Necemltf  of  contract  In  writing. 

773.  Acceptance  or  r&tlflcatlon  by  the  principal. 

774.  Broker  need  not  negotiate  the  sale. 

77G.  Reeponeibllltr  and  readiness  o(  proposed  pn 

776.  Broker  must  be  tbe  procnriog  cause — Perfc 

by  the  principal  or  another. 

777.  Where  completion  of  the  contract  Is  preventi 

778.  Performance  within  a  limited  time. 

779.  Where  there  Is  more  than  one  broker. 
7S0.  Requirement  of  llc^ise. 

781.  Where  broker  acta  tor  both  parties. 

'  782.  Where  contract  Is  Illegal. 

783.  Loan  broker. 

784.  Right  to  reimbursement  and  Indemnity. 
7SG.  Broker's  lien. 

Tl.  Duties  ahd  Luhutibs  of  Bboeeb  as  to  Thibd  Pebsohs 

i  786.  Where  principal  la  dlBcIosed — Undisclosed. 

787.  Where  ezcluelve  credit  Is  given  to  broker. 

788.  Liability  for  fraud. 

789.  Liability  for  conversion. 

790.  Liability  for  unauthorized  acts. 

yil.  LiABiLrr<  or  Pkincipai.  to  Thibd  Pbbsonb. 

S  791.  In  general. 
VIll.  Rights  of  Punoipai.  as  to  Tbikd  Pebsonb. 

i  792.  In  general. 

793.  Third  party  cannot  set  off  debt  due  by  broke 

IX.  RioHTa  or  BnoKix  as  to  Thibd  Pebbons. 

g  794.  In  general. 
X.  Paeticulab  Kinds  of  Bbokebs. 

S  795.  Bill  and  note  brokers. 

796.  Exchange  brokers. 

797.  Merchandise  brokers. 

798.  Ship  brokers. 

799.  Real  estate  brokers. 

800.  Pawnbrokers. 

801.  Insurance  brokers. 

802.  Custom  houBe  brokers. 

803.  -Stockbrokers — Definition  and  nature. 

804.  Distinction  between  stockbroker  and  ordlnar 
80G.  RcEulation  and  nature  of  buslnesa 

806.  Relation  between  the  parties  in  dealings  on 

807.  Customs   and   usages  of  stockbrokere. 

808.  Right  to  contract  in  hie  own  name. 
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S  809.  Right  to  transfer  stock  on  books  In  his  own  name. 

810.  Authotitr  to  sdvuice  money. 

Sll.  Cannot  purchase  from  or  Bell  to  himselt. 

812.  Duty   In   keeping  stocks — Need   not  keep  Identical 

shares. 

813.  Dntr  snd  liability  in  purchasing. 

814.  Duty  and  Uahlltty  In  selling. 

815.  Duty  on  "short  sales." 

816.  Duty  and  liability  In  case  of  "stop  orders." 

817.  Dissent  by  principal. 

818.  Rights  and   duties  of  stockbrokers  on  failure  of 

819.  Measure  of  damagee  for  wrongful  acts. 

820.  ProQts,  calls,  assessmentB,  etc. 

I.  In  Gehera^ 
744.     Deflaitdoa  and  nature. 

A  broker  ie  one  whose  business  it  is  to  bargain  for,  or  to 
ing  others  together  to  bargain  in  matters  of  trade,  com- 
jrce,  and  navigation,  and  for  so  doing  receives  a  commis- 
m,  commonly  called  "brokerage."'    It  is  considered  a  requi- 

Pott  T.  Turner,  6  Bing.  702;  Janssen  v.  Green,  4  Burrow,  2103; 
oper  T.  California,  165  U.  S.  667;  Stratford  v.  Montgomery,  110 
L  S19;  Saladtn  v.  Mitchell.  45  III.  79;  Todd  t.  Bourke,  27  La. 
n.  38G;  Third  Nat.  Bank  v.  Snyder,  10  Mo.  App.  215;  Morris  t. 
ddy.  20  N.  J.  Eq.  236;  Shepherd  v.  Hedden,  29  N.  J.  Law,  340; 
Eglns  V,  Moore,  34  N,  Y.  417;  Keys  v.  Johnson,  68  Pa.  42;  Com. 
Yerkes,  119  Pa.  272;  Mlddleton  v.  Thompson.  163  Pa.  112;  Parker 
Walker.  86  Tenn.  566;  State  v.  Duncan,  16  Lea  (Tenn.)  76.  A 
von  who,  for  a  commission,  negotiates  purchases  and  sales  of 
cks,  bonds,  or  securities  on  behalf  of  clients,  either  In  his  own 
the  principal's  name,  and  receives  the  same,  and  delivers  posaes- 
a  and  executes  transfers  thereof,  Is  a  broker  within  an  ordinance 
[tosing  a  license  tax  on  such.  Banta  v.  Chicago,  172  111.  204; 
lun  T.  Chicago,  110  111.  186.  A  person  who  buys  claims  for  him- 
r  ta  not  a  broker.  Gaat  v.  Buckley,  23  Ky.  L.  R.  992,  64  3.  W.  632, 
i  broker  has  also  been  defined  as  "one  whose  business  It  Is  to 
;otlate  purchases  or  sales  of  stocks,  exchange,  bullion,  coined 
aey,  bank-notes,  promissory  notes,  or  other  securities,  for  hlm- 
t  or  for  others.  Ordinarily,  the  term  'broker'  is  applied  to  one 
Ing  for  others;  but  the  part  of  the  definition  whtch  speaks  of 
'chasee  and  sales  for  himself  Is  equally  as  important  as  that 
icb  speaks  of  purchases  and  sales  for  others."  Warren  v.  Shook, 
U.  S.  710;    United   States  v.  Cutting.  3  Wall.    IV.  S.)    441.    A 
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site  of  this  definition  that  the  broker  receive  his  co 
tion,  where  he  receives  any  at  all,  bj  way  of  a  con 
on  the  transaction.  Thus,  an  agent  to  sell  goods  ■ 
mission  is  a  mere  broker,*  but  an  agent  who  receives 
and  not  a  fee  or  commission  is  not  a  broker."  Bi 
the  broker  usually  receives  a  commission  for  the  ser 
performs  in  the  transaction,  and  it  is  part  of  his 
to  do  so,  yet  it  is  not  essential  that  he  should  receiv< 
mission  in  every  particular  case,  for  if  he  so  desires 
perform  his  services  gratuitously.  And  as  brokei 
class,  usually  receive  such  commissions,  it  is  consid< 
receipt  of  commissions  is  one  of  the  essentia)  cbarac 
of  the  class.  But  the  fact  that  some  particular  br 
some  particular  ease,  performs  his  services  grati 
does  not  alter  the  definition  of  brokers  as  a  class. 
also  necessary  that  be  should  negotiate  such  tram 
as  a  business.  An  occasional  sale  of  real  propei 
not  make  the  one  negotiating  such  sale  a  broker,  wi 
meaning  of  a  statute  in  regard  to  such.*  And  as 
seen  hereafter,  statutes  requiring  brokers  to  take  out  i 
and  pay  a  tax  do  not  ordinarily  apply  to  persons  ' 
gotiate  only  one  or  an  occasional  sale." 

Strictly  speaking,  a  broker,  as  such,  is  merely  a  " 
man"  or  "negotiator,"  always  acting  in  the  name  of  1 
cipal,  and  never  in  his  own  name.*  Formerly,  &  bro 
one  who  negotiated  contracts  between  merchants  only 

broker  has  again  been  deflaed  as  an  a^nt  whose  ordloar 
of  business  is  to  negotiate  and  make  contracts  tor  the  sale 
chase  of  goods  and  other  property,  of  which  he  la  not  I 
witb  the  poseesslan  or  control.  Bowstead,  Agencr,  p.  4;  I 
Corrle,  2  Bam.  t  Aid.  137;  Stevens  v.  Blller,  53  Law  J. 
60  Law  T.  (N.  S.)  36. 

»D«nn  V.  Wright.  51  Barb.  {N.  T.)  244. 

«  ForUand  v.  O'Neill,  1  Or.  218. 

*  Tedlnskey  v.  Strouse,  S  Pa,  Super.  Ct.  587,  42  Wkly.  Ni 
12. 

»  Post,  i  780. 

s  Henderson  v.  State,  50  Ind.  234;  Fowler  v.  Hotllns,  h.  R 
616;  Saladln  v.  Mitchell,  4S  111.  1i;  Graham  v.  Duckwall, 
(Ky.)  13;  Com.  v,  Terkes,  119  Pa.  272;  Keys  v.  Johnson 
42;  Teuro  v.  Cassln.  ]  Nott  ft  McC.  (S.  C.)  173. 
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•rence  to  goods  or  money ;''  and  even  now,  while  applying, 
ita  widest  eens^  to  brokers  who  negotiate  other  transac- 
13,  the  term  is  more  particularly  applied  to  persons  whose 
iness  it  is  to  negotiate  and  effect  contracts  of  sales  between 
■chants.*  But  such  a  definition  is  too  limited  to  cover  the 
ious  classes  of  transactions,  conducted  and  negotiated  by 
kers  at  the  present  time.  The  term  now  extends  to  all 
sea  of  brokers, — to  those  who  bay,  sell,  or  exchange  real 
ite  for  others,  or  to  those  who  carry  on  negotiations  be- 
en merchants  in  the  interest  of  trade,  commerce,  and  navi- 
on." 

—  licente.  In  some  jurisdictions  there  are  express  stat- 
ry  provisions  or  ordinances  prescribing  that  the  broker's 
it  to  do  business  shall  depend  upon  bis  procuring  a  license 
bat  effect^"  One  who  negotiates  sales  of  goods  for  a  com- 
sioD  without  having  possession  of  the  goods  is  a  "commer- 
broker,"  witbin  the  sense  of  an  ordinance  requiring  such 
ion  to  take  out  a  licensa"  And  one  who  sells  merchan- 
I  by  sample  on  commission,  having  an  office  where  the 
pies  are  on  exhibition,  is  a  local  commercial  broker,  not- 
istanding  the  fact  that  he  is  the  sole  local  representative 
lis  principals.^'  But  a  corporation  transacting  for  itself 
business  which  its  charter  authorizes  it  to  do  does  not 
eby  become  a  broker,  and  its  officers,  by  transacting  such 
ness,  do  not  become  liable  to  the  penalty  prescribed  for 

ifllford  V.  Haghes,  16  Mees.  ft  W.  174.  See  BanU  v.  Cblcago, 
111.  204,  213. 

Sftmberger  v.  Marcna,  167  Pa.  133.  37  Am,  St.  Rep.  719,  721. 
dcGavock  t.  Woodllef,  20  How.  (U.  S.)  221;  Little  Rock  v.  Bar- 
33  Ark.  436;  Doonau  v.  Ives,  73  Ga.  295;  Baata  v.  Ctalcago,  172 
204,  213;   Pierce  y.  Thomas,  4  E.  D.  Smith  (N.  Y.)   364;  Doty 
!lller.  43  Barb.  (N.  T.)  629;  Glenworth  v.  Luther,  21  Barb.  (N. 
146;  Johnson  v.  HuUngs,  103  Pa.  498,  49  Am.  Rep.  131. 
Banta  v.  Chicago,  172  111.  204;  Com.  v.  Roawell.  173  Mass.  119; 
vin  y.  Hurley,  10  Pa.  Super.  CL  104;  St.  Louis  t.  McCana,  167 
301;  Stockard  v.  Morgan,  106  Tenn.  412.    A  person  who  buys 
na  for  himself  Is  not  a  broker  within  the  meaning  of  such  a 
ite.    Gast  y.  Buckley,  23  Ky.  L.  R.  992,  64  S.  W.  632. 
Harby  v.  Hot  Springs  (Ark.)  11  S.  W.  694. 
Stratford  y.  Montgomery,  110  Ala.  619. 
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carrying  on  a  brokerage  business  without  having  tak< 
license  therefor." 

§  745.  Diitinction  between  broker  and  fuitor^— Anoti 
A  broker  differs  materially  from  a  factor.  He 
has  not  possession  of  the  goods  in  respect  to  which  1 
tiatea;**  and  he  has  no  authority  to  sell  in  his  owi 
but  only  in  that  of  his  principal;"  while  a  factor 
shall  see,  not  only  may  have  possession  of  the  goodi 
he  sells,  but  he  also  has  a  special  property  therein,  e 
sell  them  in  his  own  name.'^ 

A  broker  differs  from  an  auctioneer,  also,  in  that 
at  private  and  not  public  sale;  and  that  he  must  sel 
name  of  his  principal ;  and  that  he  has  no  special  j 
in  the  goods  which  are  the  subject  of  his  agency. 

§  746.    Broker  ma7  alio  aot  ai  factor. 

The  diaracter  of  broker  is  also  sometimes  comb 
the  same  person  with  that  of  factor.  In  such  cases  on 
carefully  distinguish  between  his  acts  in  the  one  c1 
and  those  in  the  other,  as  the  same  rules  do  not  alw 
cisely  apply  to  each.  There  is  nothing  in  our  law 
vent  a  broker  from  becoming  also  a  factor  in  the  san 
action,  if  he  chooses  to  undertake  the  double  ch 
This  double  character  may  be  created  either  implii 
accepting  a  local  custom,  or  expressly,  by  specifier 
ing  the  agent  such  powers.  If  a  principal  invest  thi 
with  the  ofBce  of  a  factor,  and  indicia  of  title,  he  aet 
authorizes  the  broker,  so  far  as  concerns  innocent  th 

1*  Henderson  v.  SUte,  GO  Ind.  234, 

n  Baring  v.  Corrle.  2  Barn,  ft  Aid.  137;  Pott  v.  Turner 
702;  BrauD  v.  Chicago.  110  111.  136;  Dunn  v.  Wiigbt.  Gl  I 
Y.  244;  Price  v.  Wlsoonaln  M.  *  F.  Ins.  Co.,  43  Wis.  278. 

"Henderson  v.  State,  GO  Ind.  234;  Haas  v.  Ruston,  14  1 
8,  66  Am.  SL  Rep.  288;  Dnnn  v.  Wright,  Gl  Barb.  (N.  T.)  2 
V.  Wisconsin  M.  ft  F.  Ins.  Co.,  43  Wis.  276. 

"Slack  T.  Tucker,  23  Wall.  (U.  S.)  321,  330;  Perkins 
50  Ala.  1G4;  Marfleld  v.  Douglass,  1  Sandf.  (N.  T.)  360; 
Brooks,  26  Wend.  (N.  T.)  367;  Price  v.  Wisconsin  H.  ft  F. 
43  Wis.  276. 
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ia,  to  charge  the  property  the  same  as  could  a  factor." 
lUfl,  it  ia  not  usually  the  duty  of  a  broker,  in  the  absence 
express  words  to  that  effect,  to  see  to  the  delivery  of  the 
ods  on  the  payment  of  the  price.  But  in  order  to  make 
e  principal  chargeable  beyond  the  limit  which  a  broker's 
dinary  functions  prescribe,  there  must  be  a  clear  case  of 
largement  of  the  broker's  powers   by  him.'* 

747.  Einda  of  brokers. 

There  are  many  different  kinds  or  classes  of  brokers,  which 
rive  their  names  from  the  articles  in  which  they  deal,  or 
e  nature  of  the  business  in  respect  to  which  they  nego- 
ite.  Thus,  there  is  the  bill  and  note  broker ;  the  exchange 
oker;  the  merchandise  broker;  the  ship  broker;  the  real 
tate  broker;  the  pawnbroker;  the  insurance  broker;  the 
atom  house  broker;  the  stock  broker;  and  others.  These 
fferent  classes  or  kinds  of  brokers  will  be  more  fully  treat- 
in  subsequent  sections  of  this  chapter,'* 

748.  Agfent  <rf  whom. 

Primarily,  a  broker  is  the  agent  of  the  person  who  first 
iploys  him ;'"  and,  as  a  general  rule,  be  cannot  act  as  the 
ent  of  both  parties  throughout  the  same  transaction,  with- 
t  the  knowledge  and  consent  of  both.**  But  to  a  certain 
tent,  and  for  certain  purposes,  by  the  understanding  and 
age  of  business,  and  the  nature  of  his  employment,  a  bro- 
r  is  authorized  to  act  for  both  parties.  But  what  he  does 
that  relation  he  does  not  in  the  interest  of  either  party,  but 
an  indifferent  person.  Every  one  who  employs  him  is  pre- 
med  to  know  and  consent  that  to  that  extent,  and  for  such 
irposes,  he  may  so  aet.^*     Thus,  as  soon  as  he  n^otiates 

"Whitehead  v.  Tuckett,  15  East,  400;  Rutenberg  v.  Main,  47  Cal, 
3;  Hase  v.  Rueton,  14  Ind.  App.  8,  56  Am.  St.  Rep.  2S8;  McNeil 

Tenth  Nat.  Bank,  46  N.  Y.  325;  Andrews  v.  Kneeland,  6  Cow. 
I.  T.)  3B4. 

"Rutenberg  t.  Main,  47  Cal.  213. 
"  Poat,  li  796-803. 
30  Woods  v.  Rocchl,  32  La.  Ann.  210;  Galgate  Ship  Co.  v.  Starr, 

Fed.  902. 
"  Poat,  i  765. 
>t  Walker  v.  Osgood,  98  Maaa  348,  93  Am.  Dec.  169. 
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with  another,  as  vendee,  he  becomes  also  the  agent 
latter,  for  the  purpose  of  receiving  and  transmittinj 
ositioQS.  So,  also,  he  is  the  agent  of  hoth  parties, 
purpose  of  making  the  memorandum  required  by  the 
of  frauds.^'  And  as  shall  be  seen  in  subsequent  si 
where  he  acts  merely  as  a  middleman  between  the  ; 
exercising  no  discretion  or  judgment  in  the  negotiati 
may  act  for  both  parties.** 

II.  The  Relation. 
g  749.    Fonnation. 

As  in  all  other  clasBes  of  agents,  a  broker  has  au 
to  act  for  his  principal  only  by  virtue  of  an  appob 
express  or  implied,  by  the  latter.  Unless  required  1 
ute,  no  particular  form  is  necessary  for  such  appoii 
It  nuty,  as  a  general  rule,  be  either  in  writing  or  b 
words ;  or  if  hie  acts  were  previously  unauthorized  thi 
be  accepted  and  ratified  by  the  principal.  All  that  is 
sary  in  ordinary  cases  Is  to  show  that  the  broker  ha 
with  the  consent  of  the  principal,  whether  that  be  gi 
a  written  instrument,  by  words,  or  by  implication  fr 
conduct  of  the  parties.'" 

Thus  a  real  estate  broker  will  be  regarded  as 

MRucker  v.  Cammeyer.  1  Bep.  106;  Galgate  Ship  Co.  v.  E 
Fed.  902;  Saladln  t.  Mitchell.  45  111.  79;  Woods  v.  Roccbl 
Ano.  210;  Hinckley  v.  Arey,  27  Me.  362;  CoMn  y.  WllIlamB 
*  J.  (Md.)  38,  E  Am.  Dec.  417;  Coddlngton  v.  Ooddard.  : 
(Mass.)  436;  Schleslager  v.  Texas  A  St.  L.  R.  Co.,  87  A 
Merrltt  v.  Claaon,  13  Johns.  (N,  Y.)  102,  7  Am.  Dec.  286 
T.  Schmidt.  57  Wis.  172,  46  Am.  Rep.  36. 

»«  Post,  S3  '66,  781. 

» Thompson  v.  Gardiner,  1  C.  P.  Dlv.  777;  lAud  Mor 
Agency  Co.  v.  Preston,  119  Ala.  290;  Plscher  v.  Bell,  91  Ii 
Hetcalf  T.  Kent,  104  Iowa,  487;  Arnold  t.  Teel,  182  Mass.  1; 
T.  Irvine,  6  Minn.  496,  80  Am.  Dec.  461;  Pierce  v.  Thomas, 
Smith  (N.  Y.)  354;  Flero  v.  Plero.  62  Barb.  (N.  T.)  28i 
speed  V.  Robinson,  1  Hllt.  <N.  Y.)  423;  McCormack  v.  He 
86  Mlac  (N.  Y.)  776.  A  letter  to  a  broker  by  hU  principal 
that  be  had  paid  a  speclfled  price  for  certain  property  ani 
not  sell  It  for  less  than  a  certain  other  sum  Is  an  authority 
a  buyer.     Campbell  v.  Galloway,  14S  Ind.  440. 
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een  employed  by  the  owner  of  land  to  procure  a  sale 
lereof,  where  such  broker  notifies  the  owner  that  he  can 
nd  a  purchaser  at  a  specified  price  for  which  the  own- 
r  had  previously  been  willing  to  sell,  and  the  latter,  know- 
ig  the  occupation  of  the  former,  replies  that  his  price 
I  still  the  same;'*  though  the  mere  fact  that  the  broker  asks 
nd  obtains  from  such  owner  the  price  at  which  he  is  willing 
)  sell  does  not  of  itself  establish  the  relation  of  principal 
ad  broker.^^  In  some  jurisdictions,  it  is  provided  by  etat- 
te  that  the  broker's  authority  to  buy,  sell,  or  exchange  real 
itate  must  be  in  writing  subscribed  by  the  principal,  or  he 
in  recover  no  commissions  for  services  so  rendered;'*  and 
here  the  abbreviations  used  in  a  broker's  authorization  to 
ill  land  were  such  that  parties  familiar  with  land  descrip- 
ona  could  understand  them  easily,  their  use  did  not  render 
le  authorization  void  for  uncertainty.^' 

But  it  is  necessary  in  all  cases  that  he  should  be  author- 
:ed  in  some  manner.     If  the  broker  renders  his  services  as 

mere  volunteer,  without  any  authority,  express  or  implied, 
le  principal  would  not  be  bound  to  pay  him  for  the  same.'" 
bus  a  real  estate  broker,  who  took  an  option  to  purchase  cer- 
lin  real  estate  at  a  stated  price,  is  not  the  agent  of  the  owner 
)r  negotiating  its  sale."'  But  even  in  such  cases,  although 
le  broker  had  no  express  or  implied  authority,  yet  if  the 
rincipal  accepts  and  appropriates  the  labors  performed  by 
le  broker,  and  thus  ratifies  and  confirms  his  acta,  he  will 
B  liable  to  the  broker  for  the  value  of  such  services.** 

MHoTBon  T.  Bumalde,  31  Out  438. 
"  Castner  v.  Richardson,  IS  Cktlo.  496. 

i»Cal.  ClT.  Code,  9  1624;  McCarthy  v.  Loupe,  62  Cal.  Z99;  Myres 
Surryhne,  67  Cal.  657;  McGeary  v.  Satchwell,  129  Cal,  389; 
olan  V.  OToole,  129  Cal.  4Sg  (though  the  broker  waB  not  reini- 
j-ly  engaged  In  the  real  eetate  buslneBs) ;  LongBtreth  \.  Korb,  64 
.  J.  Law,  112;  Ballou  v.  Bersvendaen,  9  N.  D.  285. 
n  Melone  v.  RufBno,  1Z9  Cal.  G14. 

«■  Hinds  V.  Henry.  38  N.  J.  Law,  328;  Twelfth  St.  Market  Co.  v, 
Kkaon,  102  Fa.  269;  Holley  y.  Townsend,  16  How.  Pr.  (N.  Y.)  126; 
eya  v.  Johnson,  68  Pa,  42;  Pierce  v.  Thomas,  4  B.  D.  Smith  (N. 
.)  SEE.    Post,  E  769. 

"  Southach  v.  Lane,  23  MIbc.  (N.  Y.)  515. 

■1  Slbbald  V.  Bethlehem  Iron  Co.,  S3  N.  T.  378,  38  Am.  Rep.  441, 
12.    See  post,  {  769. 
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g  750.    Termination. 

(a)  In  general. — Likewise,  the  broker's  authority  i 
termiDated  as  in  other  agencies,  either  by  operation  of 
by  act  of  parties.'*  If  the  relation  had  been  eatablisbc 
particular  purpose,  as  soon  as  that  purpose  has  been 
plisbed,  whether  by  the  broker,  by  the  principal,  or  bj 
er,  the  relation  will  cease.  Thus,  the  agency  of  a  rea 
broker  is  said  to  cease  upon  the  delivery  of  the  title 
and  payment  for  the  property.**  So  where  several  brol 
employed  independently  about  the  same  transaction, 
compliahment  of  the  object  of  the  employment  by  o 
ker  operates  as  a  revocation  of  the  authority  of  the 
and  third  persons  subsequently  dealing  with  them  d 
the  risk  of  such  revocation ;  and  no  action  for  dama^ 
lie  in  such  case,  although  no  notice  of  the  sale  hs 
given,  unless  the  nature  of  the  broker's  contract  r 
such  notice.*'  As  has  been  seen  in  other  cases,  the  pr 
in  the  absence  of  an  agreement  to  the  contrary,  may 
the  authority  of  one  or  all  of  such  brokers,  but  un! 
brokers  were  connected  in  the  transaction,  notice  ( 
revocation  must  be  given  to  each  one ;  and  notice  to  om 
not  be  notice  to  the  others  unless  they  were  connected 

(b)  By  acts  of  parties. — Where  no  time  for  the  ( 
ance  of  the  contract  is  fixed  by  its  terms,  either  i 
at  liberty  to  terminate  it  at  will,  by  giving  noti( 
ject  only  to  the  requirement  that  it  be  done  in  good 
Usually  the  broker  is  entitled  to  a  fair  and  res 
opportunity  to  perform  his  part  of  the  contract, 
of  course   to   the   right   of  the   seller  to  sell   indej; 

•s  See  ante,  chapter  7. 

"Walker  v.  Derby,  S  Bias.  184,  Fed.  Caa.  No.  17.068; 
Brennan,  56  N.  J.  Eq.  423;  Oberlln  College  Triisteea  v.  ] 
W.  Va.  812, 

>B  Abern  v.  Baker,  34  Mian.  98. 

"Lloyd  V.  Matthews.  61  N.  Y.  134. 

"Rees  v.  Fellow.  97  Fed.  167;  Cook  v.  Forst,  116  i 
Doonan  v.  Ives,  73  Ga.  295;  Taylor  v.  Martin,  109  La.  IJ 
man  v.  BIIIb,  64  Neb.  623;  Slbbald  t.  Bethlehem  Iron  Co., 
878,  38  Am.  Rep.  446;  Satterthwaite  v.  Vraeland,  3  Han 
162;  Slmpeon  v.  Caraon,  11  Or.  361;  Knos  v.  Parker,  2  WasI 
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y."  But  authority  having  been  granted  him,  the  right 
>f  the  principal  to  terminate  his  authority,  unless  coupled 
rith  an  interest,  is  absolute  and  unrestricted,  except  on- 
y  that  he  may  not  do  so  in  bad  faith,  and  as  a  mere 
leviee  to  escape  the  payment  of  the  broker's  commiBsionB.^* 
rhu3,  if  in  the  midst  of  negotiations  instituted  by  the 
iroker  which  were  plainly  and  evidently  approaching  suc- 
«3S,  the  seller  should  revoke  the  authority  of  the  broker, 
rith  the  view  of  completing  the  negotiations  without  his 
lid,  and  thus  avoiding  the  payment  of  commissions  about 
o  be  earned,  it  might  well  be  said  that  the  due  performance 
if  his  obligation  by  the  broker  was  purposely  prevented  by 
ht!  principal.**  If,  however,  the  principal  acts  in  good 
aith,  not  seeking  to  escape  the  payment  of  commissions, 
lilt  moved  fairly  by  a  view  of  his  own  interest,  he  has  the 
ibsolute  right  before  a  bargain  is  made  while  the  negotia- 
ions  remain  unsuccessful,  before  commissions  are  earned, 
o  revoke  the  broker's  authority,  and  the  latter  cannot  there- 
ifter  claim  compensation  for  a  sale  made  by  the  principal,** 
iven  though  it  be  to  a  customer  with  whom  the  broker  unsue- 
essfuUy  negotiated,**  and  even  though,  to  some  extent,  the 
eller  might  justly  be  said  to  have  availed  himself  of  the 
ruits  of  the  broker's  labor.*^     Thus  an  agency  created  for 

iiSlbbald  V.  Betlilehem  Iroo  Co.,  83  N.  T.  878.  38  Am.  Rep.  446; 
tand  V.  Cronkrlte,  G4  III.  App.  208. 

■•SIbbald  T.  Betblehem  iron  Co.,  S3  N.  T.  378,  38  Am.  Rep.  446; 
Itrd  V.  PhflllpB,  116  Iowa,  703  (cannot  be  revoked  where  coupled 
rith  an  Interest);  Abbott  v.  Hunt,  129  N.  C.  403;  Simpson  v.  Car- 
on,  11  Or.  361;  Kelly  v.  Marshall,  172  Pa.  396;  StametB  v.  DenlstoD, 
93  Pa.  548;  Neal  v.  Lebmaa,  11  Ten.  Civ.  App.  461;  Knos  v.  Parker, 

Wash.  St.  34. 

«  Sibbald  V.  Bethlehem  Iron  Co..  83  N.  r.  378.  38  Am.  Rep.  446. 

•I  Sibbald  V.  Bethlehem  Iron  Co.,  83  N.  Y.  378.  38  Am.  Rep.  446; 
kbbott  T.  Hunt,  129  N.  C.  403;  Cadlgan  v.  Crabtree.  179  Mass.  474, 

8  Am.  St.  Rep.  397.  And  wbere  the  contract  provides  that  the 
elation  Is  to  continue  only  so  long  as  mutually  satisfactory  to  both 
artlea.  the  broker  cannot  claim  damages  for  ita  arbitrary  termina- 
lon  by  the  principal.    Dulaney  v.  Page  Belting  Co.  (Tenn.  Ch.  App.) 

9  S.  W.  1082. 

<>  Sibbald  V.  Betblehem  Iron  Co..  83  N.  T.  378.  38  Am.  Rep.  446; 
:nox  y.  Parker,  2  Wash.  St.  34. 
•3  Sibbald  V.  Bethlehem  Iron  Co..  83  N.  T.  378.  38  Am.  Rep.  446. 
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the  sale  of  lands  is  terminated  by  the  withdrawal  I 
principal  of  all  the  unsold  land  from  the  market.** 
broker's  authority  to  buy  shares  may  be  revoked  at  an; 
before  he  has  acted  upon  it,  and  money  put  up  to  enab 
to  pay  for  the  shares  may  be  demanded  back;*"  but  i 
not  be  revoked  if  the  broker  has  entered  into  a  conti 
purchase  and  become  personally  responsible  for  its  pe: 
ance.**  A  stockbroker's  authority  to  sell  exists  imtl 
terminated,  expressly  or  by  implication ;  but  this  is  1 
governed  by  usage  or  course  of  dealing  between  the  pai 
But,  where  a  broker  is  expressly  authorized  to  perfo 
duties  within  a  certain  time,  the  principal  cannot  revo 
authority,  and  escape  liability  to  the  broker,  if  he  i 
pliehes  the  purpose  for  which  he  was  employed,  as  t 
suit  of  efforts  commenced  before  such  revocation." 
the  principal  revokes  a  broker's  authority,  the  aami 
applies  as  in  other  agencies, — that  notice  of  such  revc 
must  be  given  to  the  broker  in  order  to  be  binding  on 

III.  Adthokitt  or  Bboeeb. 
§  751.    In  general. 

The  scope  of  a  broker's  duties  is,  as  we  shall  see, 
narrow;  his  duty  usually  being  merely  to  act  as  a 
tiator  or  middleman  to  bring  together  the  minds  of 
to  contract,  he  himself  taking  no  part  in  advising 
ranging  the  terms  of  the  contract  between  the  parties, 
explaining  the  meaning  of  words  used  by  them.     No 

«4  Tingling  T.  West  End  !mp.  Co.,  6  Pa.  Di&t.  R.  607;  Kav 
v.  Ballard,  21  Ky.  L.  R.  1683,  GE  8.  W.  169.  See  Blckford  v.  1 
9  App.  Div.  (N.  Y.)  158;  Llpaoomb  v.  Cole,  81  Mo.  App.  63  ^^ 
snch  an  agency  is  terminated  by  an  option  to  buy  eubee 
given  to  the  agent  depends  upon  the  conduct  of  the  partlea] 

<■  Fletcher  v.  Marshall,  16  Meee.  ft  W.  761. 

•■McEwen  V,  Woods,  11  Q.  B,  13;  Sotton  v.  Tatbatn,  10 
B.  27. 

"  Davis  T.  Gwynne,  4  Daly,  218,  B7  N.  T.  676. 

4B  Blomenthal  t.  Ooodall,  S9  Cal.  261;  McLaae  v.  Hanrer, 
Civ.  App.  76. 

'*Sayre  v.  Wilson,  S6  Ala.  161;  Jones  v.  Berry,  37  Mo.  A 
See  ante,  1  173. 
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rea.  necesaarj  that  te  be  present  when  the  contract  is  con- 
immated.  His  duties  being  thus  limited,  bis  authority  or 
owere  will  likewise  be  somewhat  narrow.  As  brokers  are 
t  different  kinds  and  transact  different  sorts  of  business, 
le  general  authority  of  a  broker  of  any  particular  class 
iU  be  determined  by  the  nature  of  the  business  he  has  to 
Erform,  and  by  the  instructions  he  may  receive  from  his 
rincipal.  He  must  in  all  cases  act  within  these  limits  to 
is  power.  A  real  estate  broker's  authority  to  sell  is  limited 
I  the  precise  terms  given  him  by  his  principal,  and  he  can- 
st bind  his  principal  by  a  departure  therefrom.**  Thus, 
le  employment  of  a  real  estate  broker  with  reference  to  a 
articular  sale  to  be  made  to  a  person  named  does  not  au- 
lorize  the  broker  afterwatds  to  sell  to  another  person."* 
nd  a  letter  requesting  a  real  estate  broker  to  find  a  pur- 
laser  for  a  lot  does  not  authorize  him  to  bind  the  owner  by 
guing  a  contract  of  sale  in  hia  name."' 

752.    Effect  of  usage. 

There  are,  in  respect  to  the  different  classes  of  brokers,  cer- 
lin  commercial  customs  or  usages  that  to  a  very  large  ex- 
:nt,  if  not  altogether,  determine  the  powers  and  duties  of 
rokers  in  each  particular  class.'''  In  some  classes  these 
jages  are  more  important  and  have  a  greater  bearing  on 
le  broker's  authority  than  in  others.  Especially  is  this  so 
ith  brokers  dealing  on  the  stock-exchange.  These  usages 
1  some  instances  have  become  so  well  recognized  that  they 
re  included  in  the  law  concerning  those  classes.  Where 
le  employs  a  broker  in  a  place  and  business   in  which  there 

such  a  usage,  it  is  his  duty,  if  he  wishes  to  provide  against 
,  to  make  inquiry  concerning  it  and  to  make  his  provision 
Tainst  it  when  he  employs  the  broker.  If  he  does  not  do 
I,  he  will  be  presumed  to  have  contracted  with  reference  to 

M  Balkema  v.  Searle,  116  Iowa,  374. 
"Breen  v.  Rives,  16  App.  Dlv.  (N.  Y.)  63S. 
••HcCuUougb  V.  Hitchcock,  71  ConD.  401;    Brandrup  v.  Britten, 
L  N.  D.  376. 

B»  Cropper  v.  Cook,  L.  R.  3  C.  P.  1S4;  Young  v.  Cole,  3  Bing.  N. 
724;    Taliaferro   v.   Plret   Nat.   Bank,   71    Md.   200;    Sumner   v. 
tewKTt,  69  Fa.  321;  Merwin  v.  Hamilton,  6  Duer  (N,  Y.)  244. 
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it  and  he  cannot  complain  theteafter."*  And  if  the 
be  a  general  and  reasonable  one  it  will  ueuallj  make  i 
ferenee  that  the  principal  did  not  know  of  it.^' 

But  a  usage  or  custom  cannot  be  introduced  to  show  j 
ity  contrary  to  express  instructions  or  agreement,"'  al 
it  may  be  shown  for  the  purpose  of  interpreting 
already  given ;"  nor  may  it  be  introduced  to  give  pla 
unambiguous  words  or  phrases  a  meaning  differ^it  froi 
natural  import.**  So  evidence  of  usage  cannot  be  intr 
to  show  authority  of  a  broker  where  such  usage  is  un 
able,"**  or  contrary  to  the  law  applicable  to  the  eas 
against  public  policy,"^  or  where  the  effect  of  such 
would  be  to  change  the  nature  of  the  contract  betwe 
parties.**     Kor  can  the  principal  be  bound  by  a  usage 

■«MoUett  Y.  RoblDSOD,  L.  R.  G  C.  P.  646;  Pollock  v.  SU 
Q.  B.  76G;  Sutton  v.  Tatbam,  10  AdoL  ft  E.  27;  Graves  v. 
Hurl,  ft  N.  210;  Robinson  v.  Hollett,  44  Law  J.  C.  P.  362; 
Culbertson,  S3  111.  33,  26  Am.  Rep.  349,  351;  Van  Dusen-Hai 
Co.  T.  Jnngeblut,  75  Minn.  298,  74  Am.  St.  Rep.  463;  Can 
McNalr  ft  H.  Real-EsUte  Co.,  76  Mo.  App.  366;  Wbttehouee  v 
13  Abb.  Pr.  (N.  Y.)  142. 

»» Pollock  T.  Stables,  12  Q.  B.  765;  Sutton  v.  Tatbam,  ] 
ft  E.  27;  Mollett  v.  Robinson,  L.  R.  5  C.  P.  646;  Whltel 
Moora,  13  Abb.  Pr.  (N.  Y.)  142;  Robinson  v.  Hollett,  44  Law 
362;  Van  Dusen-Harrlngton  Co.  t.  Jungeblut,  76  Minn.  298, 
St.  Rep.  463.    But  aee  Uallup  t.  I.ederer,  1  Hun  (N.  Y.)  283 

s'WanlesB  v.  McCandlesB,  38  Iowa,  20;  Rfcb  t.  Boyce, 
814;  Spear  v.  Hart,  3  Rob.  (N.  Y.)  420;  Dykera  v.  Allen 
(N.  Y.)  497,  42  Am.  Dec.  87. 

»T  Reese  v.  Medlock,  27  Tex.  120.  84  Am.  Dec.  611. 

te  Barlow  v.  Lambert.  28  Ala.  704,  66  Am.  Dec.  378;  Tt 
Wilson,  7  Yerg.  (Tenn.)  340,  27  Am.  Dec.  61E;  Ivey  v.  PI 
Ala.  824;  Tbe  Reeslde,  2  Sumn.  667,  Fed.  Cas.  No.  11,667. 

<»  Hamilton  v.  Young,  L.  R.  T  Ir.  289;  Nellaon  v.  James, 
Dlv.  646;  De  Cordova  t.  Barnum,  ISO  N.  Y.  615,  27  Am. 
638;  Evans  v.  Wain,  71  Pa.  69;  Marye  v.  Strouse,  6  Fed.  4 
Inp  T.  Lederer,  1  Hun  (N.  T.)  283. 

■oMarkham  v.  Jaudon,  41  N.  Y.  236;  Hlgglns  v,  Moore.  ! 
417;  Dykers  v.  Allen,  7  HUl  (N.  Y.)  497.  42  Am.  Dec  87. 

•1  Day  V.  Holmes.  lOS  Mass.  306;  Robinson  v.  Mollett,  44 
C.  P.  362. 

tiLombardo  v.  Case,  30  How.  Pr.  (N.  T.)  117;  Baker  v 
66  N.  Y.  618,  23  Am.  Rep.  SO;  Spear  t.  Hart.  3  Rob.  (N.  ' 
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tianges  the  character  of  the  hroker  or  the  nature  of  the  deal- 
ig,  unless  it  be  plainly  shown  that  he  had  such  knowledge  of 
le  usage  that  he  must  be  presumed  to  have  contracted  with 
eference  to  it.*' 

763.    Implied  powen — In  general. 

A  broker  who  is  employed  to  negotiate  a  transaction,  like 
ther  agents,  has,  as  incidental  to  hia  general  power,  all  rea- 
onable  implied  powers  that  may  he  necessary  for  him  to 
ccomplish  the  object  of  hia  employment,  and  which  are 
isually  used  by  men  in  his  profession  in  like  cases,  unless 
here  is  something  in  the  nature  of  his  employment  that  in- 
licatea  a  contrary  intent.**  Or  the  broker's  authority  may 
«  implied  from  a  course  of  dealing  between  him  and  his 
irincipal,*^  or  from  the  principal's  acts  in  holding  him  out, 
<r  permitting  him  to  act,  as  though  he  had  certain  powers. 

i  7M.    Power  to  fix  price  and  tetnu. 

Where  a  broker  is  employed  to  buy  or  sell  property,  and 
LOthing  is  said  as  to  the  terms  or  price,  as  incidental  to  his 
general  authority,  he  would  have  the  implied  authority  to  ar- 
ange  the  terms  of  purchase  or  sale,  including  the  time,  place, 
nd  mode  of  delivery,  and  to  fix  the  price,  being  controlled, 
n  such,  by  the  custom,  if  any,  of  the  trade  or  business  at  that 
ime  and  place.**  If  there  is  a  usual  price  in  similar  trans- 
.ctions,  he  should  fix  such  price;  otherwise  he  may  fix  what 
a  a  fair  and  reasonable  price,  and  if  there  ia  nothing  to 
how  a  contrary  intent  he  should  be  governed  by  the  market 
ir  trade  value.     But  where  a  broker  undertakes  for  an  agreed 

>odd  T.  Farlow,  11  Allen  (Mass.)  426,  87  Am.  Dec.  726;  Mollett  t. 
toblnson.  L..  R.  5  C.  P.  616;  Robinson  v.  Mollett,  44  Law  J.  C.  P- 
;62. 

■i  Irwin  V.  Wllllar,  110  U.  S.  613;  Perry  v.  Bamett,  IB  Q.  B.  Dlv. 
88;  Robinson  v.  Mollett,  44  Law  J.  C.  P.  362. 

u  Bayllffe  v.  Bntterwortli,  1  Exch.  425. 

ssVan  Duaen-Harrlngton  Co.  v.  Jungeblut,  75  Minn.  298,  74  Am. 
It  Rep.  463. 

•a  Dayllgbt  Burner  Co.  t.  Odlln,  61  N.  H.  56,  12  Am.  Rep.  45; 
>iitDam  v.  French,  63  Vt.  402,  38  Am.  Rep.  682;  East  India  Co.  v. 
iensler,  1  Bap.  111. 
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compensation  to  find  a  purchaser  satisfactory  to  the 
the  latter  alone  has  the  right  to  determine  the  consii 
for  which  he  will  sell  and  the  details  governing  the  i 
therefor  to  him ;"  nor  does  such  employment  give 
ker  implied  power  to  enter  into  an  executory  agree 
sell." 

§  765.    Fower  to  sell  oa  credit. 

So  if  the  broker  employed  to  sell  goods  has  bee 
no  express  instructions  or  there  is  no  usage  to  the  ci 
be  may  sell  upon  a  reasonable  credit,"  if  such  is  tl 
manner  of  selling  in  that  particular  business.'"'  B 
is  the  usual  mode  of  business  to  sell  for  cash  only,  s 
cannot  sell  on  credit  unless  he  has  special  authorit 
so,  although  he  acta  bona  fide  and  with  a  view  to  the 
of  hia  principal.^' 

§  786.    Power  to  warrant. 
As  a  general  rule,  a  broker  has  no  implied  authi 

warrant  the  quality  of  property  which  he  is  empi 
sell;  but  if,  at  the  time  and  place  of  such  sale,  thf 
custom  or  usage  for  brokers  to  give  a  warrantv  of 
in  similar  eases,  and  there  are  no  restrictions  upon  1 
ker  contrary  to  such  custom,  a  broker  employed  to  si 
give  such  warranty  as  is  usual  in  such  cases.^'  Thuf 
it  is  customary  to  give  a  warranty  in  a  sale  by  sai 
broker  employed  to  make  such  a  sale  may  bind  his  pi 

«TKllham  v.  Wilson,  112  Fed.  665. 

88  Dicklnaon  v.  Updike  (N.  J.  Err.  ft  App.)  «  Atl.  712. 

«•  Daylight  Burner  Co.  v.  Odlln.  51  N.  H.  56.  12  Am.  1 
WlltBblre  V.  Slme,  1  Camp.  2GS;  Delafleld  v.  SUte,  26  Wend. 
192;  Riley  ¥.  Wheeler,  41  Vt.  189;  Boorman  v.  Brown,  3  Q 
11  Clark  &  F.  1. 

JO  Delafleld  v.  State,  26  Wend.  (N.  Y.)  192. 

"  Wiltshire  v.  Sims,  1  Camp.  25S. 

"Dingle  V.  Hare,  7  C.  B.  (N.  S.)  U5;  Herring  v.  Skaggs, 
180,  34  Am.  Rep.  4;  Upton  v.  Suffolk  Count?  HUIb.  11  Cuab. 
686,  69  Am.  Dec,  163;  Cooler  v.  Perrine,  41  N.  J.  Law.  322, 
Rep.  210;  Smith  y.  Tracy.  36  N.  T.  82;  Ahem  ¥.  Qoodape*' 
Y.  108;  Pickert  v.  Maraton,  68  Wis.  466,  60  Am.  Rep.  876. 
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the  usual  warranty  given  therein.'*  So  where  a  broker 
a  been  intrusted  with  the  disposition  of  a  security,  he  may 
Qd  his  principal  by  an  express  guaranty  that  the  security 
all  be  paid  by  the  maker.'*  But  it  has  been  held  that  a 
oker  has  no  implied  authority,  from  usage  or  trade,  to 
irrant  goods  sold  by  him  to  be  of  a  merchantable  quality.''' 

767.     Power  to  contract  in  taa  own  name. 
As  has  been  seen,  strictly  speaking,  a  broker  is  a  mere 
gotiator  or  middleman,   to  bring  together  the  minds  of 
ler  parties  to  contract.     He  should  always  act  in  behalf 

the  party  who  employs  him,  and  as  he  usually  does  not 
ve  the  indicia  of  title,  nor  possession  of  the  subject-matter 

his  agency,  as  a  general  rule  he  cannot  contract  in  his 
■n  name,  without  the  knowledge  or  consent  of  his  prin- 
jal,  so  as  to  bind  both  the  principal  and  the  other  con- 

'3  Hitchcock  T.  GrlffiD,  99  Mich.  447,  41  Am.  St.  Rep.  624;  The 
mte  Allegre,  9  Wheat.  (U.  S.)  644;  Forcheltner  A  Co.  t.  Stewart, 

Iowa,  600;   Andrews  T.  Kneeland,  6  Cow.   (N.  Y.)   354;   Boormad 

Jenkins,  12  Wend.  (N.  Y.)  SG6,  27  Am.  Dec.  158:  Waring  v. 
ison,  IS  Wend.  (N.  Y.)  42G.  But  see  Dickinson  v.  Ga;,  7  Allen 
lass.)  29,  83  Am.  Dec.  666. 

'iFrBvaii  V.  Fttch.  B  WharL  (Pa.)  326,  34  Am,  Dec.  668. 
"Dodd  T.  Farlow,  11  Allen  (Mass.)  426,  ST  Am.  Dec.  726;  Board- 
ID  V.  Spooner,  13  Allen  (Mass.)  353,  90  Am.  Dec.  196;  Dickinson 
O&y,  7  Allen  (Mass.)  34,  S3  Am.  Dec.  656.  In  Dodd  v.  Farlow 
iipra),  BIgelow,  C.  J.,  saye:  "It  was  contended  on  the  part  of 
:  plaintiffs  that  an  authority  to  make  such  warranty  Is  derived 
im  the  usage  of  trade;  and  evidence  was  offered  from  which,  under 
itructlona  from  the  court,  the  Jury  have  found  that  an  authority 
,B  Implied  In  case  of  a  sale  by  a  broker  of  the  kind  of  merchan- 
le  described  in  the  memorandum  to  Insert  a  warranty  of  their 
allty  which  would  be  binding  on  the  vendor.  But  aotwlthstand- 
i  this  finding,  we  are  clearly  of  opinion  that  the  plaintiffs  sr» 
t  entitled  to  recover,  because  the  alleged  usage  on  wblch  the 
T  have  based  their  verdict  Is  unauthorized  by  law,  and  cannot 

regarded  aa  valid.  It  contravenes  the  principle  which  has  been 
ictioned  and  adopted  by  this  court  upon,  full  and  deliberate  con- 
leratioD,  that  no  usage  will  be  held  legal  or  binding  on  parties 
Llch  not  only  relates  to  and  regulates  a  particular  course  or  mode 

dealing,  but  which  also  Ingrafts  on  a  contract  of  sale  a  stlpula- 
n  or  obligation  which  is  different  from  or  inconsistent  with  the 
le  of  the  common  law  on  the  subject." 

C.  &  S.— 103. 
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tractiug  party,  or  render  the  principal  liable  for  o 
sioDS,  or  damages  for  the  nonperfonnance  of  the  cc 
though  he  receives  a  benefit  from  it/"  As  has  bee 
"A  broker  occupies  a  peculiar  relation  to  the  cont 
parties;  he  frequently  represents  both,  and  is  often  « 
to  a  commission  for  buying  and  a  commission  for  sel 
the  same  transaction.  He  baa  no  possession  that  ce 
lead  one  of  the  contracting  parties.  If  he  were  pei 
to  make  contracts  in  his  own  name  for  his  principi 
without  the  principal's  knowledge,  he  would  be  in  a  j 
to  take  advantage  of  a  rise  or  fait  in  prices.  The  c 
being  in  his  own  name,  he  might  claim  the  profits,  i 
the  event  of  loss,  cast  it  upon  his  principal.  His 
might  be  much  abnsed  and  the  interests  of  the  pr 
sacrificed.  It  is  for  these  reasons  that  the  policy 
law  forbids  a  broker  from  contracting  in  his  own  nam 
out  the  knowledge  or  consent  of  the  principal."'^  1: 
of  course  be  empowered  to  act  in  hia  own  name,  eii 
pressly  or  impliedly,  and  an  authority  to  so  act  may 
plied  from  a  previous  course  of  dealing  between  tl 
ties.'*  So  if  the  principal  approves  such  contracts 
liable  to  the  broker  for  hia  commissions  thereon.'* 

But  as  to  members  of  the  stock-exchange,  a  differe 
trine  usually  prevails.  As  shall  be  seen  hereafter,  a 
broker  usually  has  or  acquires  posseaaion  of  the  sti 
securities  in  respect  to  which  he  ia  employed.  Alsi 
are  certain  customs  or  usages  which  regulate  the  d 
by  them ;  and,  in  the  absence  of  express  instructions 
contrary,  the  principal  cannot  complain  that  the  brok 
the  shares  in  his  own  name  and  mingled  them  witi 

11  HasB  V.  Ruaton,  14  Ind.  App.  8.  66  Am.  St  Rep.  2SS:  B. 
Corrle,  2  Barn,  ft  Aid.  143;  Saladin  v.  Mltcbell,  45  III.  79; 
V.  Duckwall.  8  Bush  (Ky.)  12;  Dunn  v.  Wright.  El  Barb. 
244;    DelaBeld  v.  Smith,  101  Wis.  664.  70  Am.  St.  Rep.  931 

^^  Hass  V.  Ruston,  14   Ind.  App.  8,  56  Am.  St,  Rep.  294. 

"Kemble  v.   Atklne.  Holt  N.  P.  434. 

'*  Delafleld  t.  Smith.  101  Wis.  664,  70  Am.  3t,  Rep.  938; 
T.  William  H.  Crawlord  Co.,  93  Md.  390    <and  he  cannot  r« 
performance  of  auch  a  contract  after  ratifying  It) . 
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58  AUTHORITY  OP  BROKER.  1635 

res  of  the  same  kind,  if  such  was  the  custom  of  brokers 
:hat  time  and  place.** 

58.    Power  to  receive  payment. 

is  a  broker  does  not  have  possession  of  the  property  which 
is  employed  to  sell  and  has  no  authority  to  deliver  them, 
ordinarily  has  no  implied  authority  to  receive  payment 
property  sold  by  him,  and  if  the  purchaser  makes  pay- 
it  to  him,  he  does  so  at  his  own  risk,  unless  from  other 
iumstances  an  authority  to  receive  it  can  be  inferred.'* 
r  can  he  be  authorized  to  do  so  by  a  local  custom  or 
ge.**  But  a  broker  may  be  authorized  to  receive  pay- 
it,  either  in  express  terms,  or  by  necessary  implication 
n  the  circumstances;  as,  if  he  be  empowered  to  sell  as 
rincipal ;  or  if  he  has  been  in  the  habit  of  receiving  pay- 
it  for  the  principal  in  previous  dealings;  and  in  such 
;3  a  payment  to  him  will  discharge  the  purchaser  from  all 
ility.*' 

nsurance  brokers  are  considered  to  have  acquired  by 
ge  an  authority  to  adjust  losses,  and  to  receive  payment 
them ;  but,  unless  authorized  by  some  known  usage  or 
eral  course  of  business,  they  can  only  receive  payment 
noney.®*     So  in  the  case  of  a  stockbroker,  as  h©  has  pos- 

Hortcm  V.  Morgan.  19  N.  Y.  170,  76  Am.  Dec.  311;  Markham- 
audon.  41  N.  V.  239;  Clark  v.  Meigs,  13  Abb.  Pr.  (N.  Y.)  468,. 
9ow.  Fr.  341;  RogerB  y.  Gould,  E  Hun  (N.  Y.)  229;  Marston 
ould.  69  N.  Y.  226.     Post,  K  808,  809. 

Campbell  v.  Haasel,  I  Starkie.  233;  Mynn  v.  Jolllfe.  1  Moody 
,  326;  Baring  v.  Corrle,  2  Bam.  A  Aid.  137;  Adams  v.  PraMr, 
''ed.  211  (nor  to  extend  tlie  time  o(  payment) ;  Englert  t.  White. 
[ows,  97;  Grabam  v.  Duckwall,  S  Bush  (Ky.)  12;  Hlgglns  v. 
re,  34  N.  Y.  417.  Huttcut.  Cas.  215;  BaBsett  v.  Lederer.  1  Hun 
Y.)  274;  Gallup  v.  L«derer.  1  Hun  (N.  Y.)  282;  Dunn  v.  Wright, 
larb.  (N.  Y.)  244;  John  Hurd  Co.  v.  CooBolldated  Steel  «  Wire 
47  App.  Div.  <N.  Y,)  467;  Crosby  v.  Hill.  39  Ohio  St.  100.  See, 
.  Saladln  t.  Mitchell,  46  111.  79;  Marx  v.  Otto,  117  Mich.  610. 
HigglnB  ».  Moore.  34  N.  Y.  417,  Huflcut,  Caa.  216. 
Coatea  v.  LeweB,  1  Camp.  444;  Pickering  v.  Busk,  16  East,  38; 
mc  V.  Bennett,  11  East,  36. 

Todd  v.  Reid.  4  Barn,  ft  Aid.  210;  Scott  v.  Irving,  1  Barn,  ft 
I.  605;  BouBfield  v.  CreBwell.  2  Camp.  64G. 
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session  of  the  stocks,  and  is  clothed  with  appareni 
ship,  upon  -which  purchasers  rely,  and  who  oiay  i 
know  the  principal,  it  is  his  duty,  according  to  v 
receive  payment  for  stock  sold.*" 

§  769.    Power  to  dele^te  hlB  aatbority. 

The  relation  between  broker  and  principal  is  one 
sonal  trust  and  confidence,  and  ordinarily  the  broke 
delegate  the  power  conferred  upon  him  to  anothei 
he  is  authorized,  expressly  or  impliedly,  so  to  do.*" 
there  is  a  special  custom  or  usage  which  permits  thi 
to  employ  a  substitute,  and  the  broker  has  not  beei 
den  to  contract  according  to  such  usage,  he  may  do  so 
are  many  usages  of  this  sort  especially  applicable  i 
brokers.  Thus  it  seems  to  be  the  usage  in  Wall  si 
a  broker  to  employ  one  or  more  subordinates  to  trai 
business  for  their  clients.  This  is  done  to  till  the  o 
their  clients  either  with  dispatch  or  secrecy.*'  T 
is  also  subject  to  the  exceptions  which  apply  to  the  it 
of  authority  by  other  agents,**  as  that  he  may  perfoi 
ministerial  or  mechanical  acts  by  a  subagent**  I 
implied  understanding  in  all  cases  where  a  brokei 
ployed  to  make  a  purchase  and  sale  that  the  purchaE 
to  the  broker,  the  broker  to  his  correspondent  and  tl 
to  the  party  who  sells  to  him.'" 

«o  Dos  P.  Stock-Brokers,  etc.,  168;  Clarke  v.  Meigs,  10  B 
T.)  337. 

niHendersoD  v.  B:iniewall.  1  Younge  t  3.  SST;  Cockran 
2  Maule  t  3.  301;  Jones  ▼.  Brand,  106  Ky.  410;  WIlllamB  ^ 
16  Md.  220;  Barton  t.  New  England  Mortg.  Sec.  Co.  (Mlse 
362;  Elwell  v.  Cbamberlaln,  2  Bosw.  (N.  Y.)  230;  Bocock 
8  Oblo  St.  270. 

ttRoeenstock  v.  Tonney,  32  Md.  1C9,  3  Am.  Rep.  125; 
V.  Wendell,  40  Mich.  482;  Gheen  t.  Johnson,  90  Pa.  38;  All 
Conlhe.  124  N.  Y.  342. 

"■  See  ante,  chapter  12. 

saWUllamB  v.  Woods,  16  Md.  220;  Elwell  v.  Chamberlain, 
(N.  Y.)   230. 

»o  Gregory  v.  Wendell,  40  Mich.  432. 
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1  LIABILITY   TO   PRINCIPAL.  1637 

0.  Power  to  momd  or  rabmit  to  arbitntion. 

broker  who  has  been  employed  to  make  contracts  for 
irincipal  has  no  authority,  without  bis  principal's  cen- 
to rescind  contracts  so  made  by  him  ;*'  unless  author- 
by  usage"'  or  the  necessity  o£  the  case,*'  nor  can  he  agree 
ibmit  to  arbitration  any  disputes  that  may  arise  out  of 
contracts.'* 

rv.  Duma  add  Liabiuties  op  Bbokcb  to  Pkihcipal. 

1.  To  obey  iititniotioiu. 

)  a  general  rule  it  is  a  broker's  duty  to  obey  the  instruc- 
of  bis  principal  in  all  matters  connected  with  his  em- 
uent.  If  he  does  not  do  so,  he  will,  under  ordinary 
imstances,  be  liable  to  his  principal  for  any  injury  that 
result  by  reason  of  bis  departure  therefrom  without 
>nable  cause.'"  Thus  if  a  broker,  contrary  to  instnic- 
.,  fails  to  purchase  property  when  it  reaches  a  certain 
!  or  at  a  certain  time,  he  will  be  liable  for  any  profits 
if  the  property  increases  in  value  within  a  reasonable 
;■*  or  if  he  is  instructed  to  sell  when  the  property  reach- 
certain  price  or  at  a  certain  time,  and  fails  to  do  so,  he 
be  liable  for  any  loss  occasioned  by  a  depreciation  in 
3  within  a  reasonable  time  thereafter.'^     So  if  he  buys 

JaladlQ  V.  Ultctaell,  45  111.  79;  Xenos  t.  Wlckbam,  36  Law  J. 

313,  16  Law  T.  (N.  S.)  800;  Kellr  v.  Kftuttman  Mill.  Co.,  92 
05;  SUIweil  t.  Mutual  L.  Ins.  Co..  72  N.  Y.  385. 
rouDg  T.  Cole,  3  Blag.  N.  C.  724. 
aacftula?  T.  Palmer.  125  N.  Y.  742. 

ngrabam  t.  Wbltmore,  75  111.  24;  Huber  v.  Zlmmermao,  21 
488,  56  Am.  I>ec.  255;  Scarborough  ▼.  Reyaolds,  12  Ala.  252; 
Igan  Cent.  R.  Co.  v.  Qougar,  5E  111.  503. 

Jallgher  t.  Jones,  129  U.  S.  193;  Jones  t.  Marks,  40  111.  313; 
ran  v.   Elite,  107   111.  413;    Pickering  v.  Demerrltt,  100  Mass. 

Day  T.  Holmes,  103  Mass.  308;  Parsons  t.  Martin,  11  Qray 
B.)  Ill;  White  T.  Smith,  64  N.  Y.  522;  Baker  v.  Drake,  53  N. 
1,  13  Am.  Rep.  507;  Baker  v.  Drake,  66  N.  Y.  518,  28  Am.  Rep. 
tlmmennann  r.  Heil,  86  Hun,  114,  166  N.  Y.  703;  Scbmertz  v. 
iT.  63  Pa.  335. 

Jaker  t.  Drake,  63  N.  Y.  211,  13  Am.  Rep.  507.  ^ 

Baker  t.  Drake,  53  N.  Y.  211,  13  Am.  Rep.  S07;  Id.,  66  N.  T. 
Z3  Am.  Rep.  SO;  Jones  t.  Marks.  40  111.  313. 
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at  a  greater  price  than  he  was  instructed  to  buy  at, 
to  sell  at  a  certain  price  and  he  sells  at  a  less  price,  h 
be  liable  for  the  loss  sustained. ^^  If  he  disposes  of 
erty  for  a  purpose  or  in  a  way  not  authorized,  he  wo» 
liable  for  a  conversion  to  his  principal;"  and  if  he 
chases  without  authority,  the  principal  may  repudiat 
contract,  and  bring  suit  for  the  recovery  of  the  nione 
vaaced  to  make  the  purchase.'""  So  if  the  broker  do- 
act  strictly  within  the  authority  given  to  him  by  his 
cipal,  he  will  not  be  entitled  to  any  commissions  f< 
services,*"^  unless  his  departure  from  the  instruction 
assented  to  or  ratified  by  the  principal.'"^  But  if  the 
cipal  has,  expressly  or  impliedly,  ratified  the  broker 
authorized  acta,  he  cannot,  in  the  absence  of  fraud  c 
part  of  such  broker,  recover  damages  for  such  acts."" 

If,  however,  extraordinary  circumstances  arise,  by  no 
of  the  broker,  and  it  becomes  necessary  for  him  to  i 
order  to  save  his  principal's  interest  from  imminen 
or  injury,  he  may  act  contrary  to  express  instnictio 
he  does  so  in  good  faith  and  for  the  apparent  and  c 
benefit  of  his  principal's  interest,  and  acts  so  done  w 
binding  on  the  principal.'"*  So  if  the  principal's  ir 
tions  are  ambiguous  or  uncertain  and  may  be  constn 

»S«rJeant  v.  Blunt,  16  Jobos.  (N.  Y.)  74;  Lavertr  v.  Si 
68  N.  T.  G22,  23  Am.  Rep.  184;  DufroBDe  v.  Hutcbloson.  3 
117. 

»» Baker  v.  Drake,  66  N.  Y.  618.  23  Am.  Rep.  80;  Hu-k: 
JaudOD,  41  N.  Y.  235;  Laverty  v.  Spethen,  68  N.  Y.  622.  : 
Rep.  184;  Chew  v.  Loucbbelm,  80  Fed.  600. 

loflVorU  T.  McCredy,  16  How.  Pr.  (N.  Y.)  87. 

■oiHoyt  T.  SWpberd,  70  111.  309;  Ward  v.  Lawrence,  79  1 
Pickering  v.  Demerrltt,  100  Maaa.  416;  Hamlin  v.  Schulte,  S 
486.    See  post,  9  770  et  eeq. 

101  Jones  V.  Adier.  84  Hd.  440;  Kesbitt  v.  Helser,  49  M 
Woods  T.  Stephens,  46  Mo.  EG6;  Ward  v.  Lawrence,  79  III.  S< 
post,  i  773. 

101  Lunn  v.  Quthrle,  115  Iowa,  601. 

io«  Foster  V.  Smith,  Z  Cold.  (Tenn.)  474.  S8  Am.  Doc,  60 
reetler  t.  Boardman,  1  Story,  43,  Fed.  Gas.  No.  4,946;  Jn 
Sturgee,  6  Day  (Conn.)  666;  Drummond  v.  Wood.  2  Cialnea 
310;  Llotard  v.  Qraves.  3  Calnee  (N.  Y.)  226. 
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:wo  different  wajs,  and  the  broker  in  good  faith  and  with 
reasonable  prudence  accepts  one  of  these  constructions  and 
lets  accordingly,  he  will  not  be  liable  to  the  principal  be- 
lanse  he  did  not  act  in  the  way  intended  by  the  latter."^ 

)  762.    To  Qu  reaunable  diligence  and  ikill. 

Where  a  person  holds  himself  out  for  employment,  as  a 
)roker,  he  impliedly  represents  that  he  is  qualified  to  act  in 
hat  capacity  and  that  he  possesses  the  knowledge  and  skill 
isually  possessed  by  others  of  the  same  profession.  Hence, 
t  becomes  bis  duty,  when  so  en)ployed,  to  use  a  reasonable 
legree  of  skill  and  diligence  in  the  conduct  of  his  principal's 
msiness.  Or  in  other  words  it  is  his  duty  to  use  that  de- 
^ee  of  diligence  and  skill  which  others  of  the  same  calling 
ind  in  the  same  locality  are  accustomed  to  use  under  similar 
'ircumstanees,"**  or  that  which  a  prudent  man  would  use 
n  the  conduct  of  his  own  affairs,'*^  And  it  has  been  said 
hat,  "imless  the  principal  contracts  for  less,  the  agent  (or 
troker)  is  bound  to  serve  him  with  all  bis  skill,  judgment, 
nd  discretion.'""*  If  the  broker  does  not  use  such  dili- 
:enee  and  skill  he  will  be  liable  to  his  principal  for  any  loss 
esulting  from  his  failure  to  do  so;"**  and  any  loss  the 
irincipal  may  have  thus  sustained  on  account  of  the  bro 
:er's  negligence  may  be  set  off  against  a  claim  by  the  broker 

'"Ante,  i  761. 

io«  Queanard  v.  Louiavllle  A  N.  R.  Co.,  78  Ala.  453;  Perln  t. 
'arker,  126  III.  SOI,  9  Am.  St.  Rap.  571;  Stewart  t.  Muaa.  62  Ind. 
S&;  Bronnenburg  t.  Rtnker,  2  Ind.  App.  391;  Kempker  t.  Roblyer, 
i  Iowa,  274;  Myles'  Ei'ra  t.  Mylea,  6  Bush  (Ky.)  237;  Barnard  v. 
offln,  138  Maaa.  37;  Harlow  t.  Bartlett.  170  Maaa.  684;  Price  v. 
ieyes,  62  N.  Y.  378;  NIcolal  v.  LyOD.  S  Or.  66;  Wllklnaon  v.  Mc- 
uUouEh,  196  Pa.  205,  79  Ant.  St.  Rep.  702;  Camtbeni  v.  Ross  (Tex. 
iv.  App.)   63  S.  W.  911.     And  eee  Hopkins  v.  Clark.  158  N.  Y.  298. 

■oTTodd  T.  Bonrke,  27  La.  Ann.  38B;  Guesnard  T.  Louisville  ft 
'.  R.  Co.,  76  Ala.  453;  Bronnenburg  v.  Rlnker,  2  Ind.  App.  391. 

lOB  Bell  T.  McConnell,  37  Ohio  St.  39S,  41  Am.  Rep.  529. 

lo*  Solomon  r.  Barker,  2  Fost.  ft  F.  726;  Boorman  t.  Brown,  3 
.  B.  511;  Shipherd  t.  Field,  70  III.  438;  Stewart  v.  Muae.  62  Ind. 
!5;  Lunn  T.  Guthrie.  115  Iowa,  501;  Harlow  v.  Bartlett,  170  Maaa. 
M;  ZImmermann  v.  Hell,  86  Hun  (N.  Y.)  114;  McFarland  v.  M& 
lees  (Pa.)  5  Atl.  50. 
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1640  BROKERS. 

for  commissions.  If  a  broker  is  employed  to  place 
ance  on  his  principal's  property,  and  he  so  negligent 
forms  his  duty  that  the  insurance  procured  is  of  no 
or  he  omits  to  place  any  insurance  at  all,  or  does  n 
bis  principal  due  notice  of  his  failure  to  do  bo,  he  1 
will  be  liable  for  the  loss  of  the  property  which  he 
have  insured."" 

If,  however,  a  broker  acts  in  good  faith,  uaing  a 
able  degree  of  skill  and  diligence,  he  will  not  be  lia 
any  loss  occasioned  by  bis  mistake.^"  The  presu 
always  is  that  the  broker  did  bis  duty,  and  he  is  not 
to  offer  any  evidence  to  show  that  he  exercised  o] 
care  until  Uie  plaintiff  has  shown  that  be  was  neglij 

§  763.    To  act  in  gr<>o^  faith. 

One  of  the  first  duties  that  a  broker  owes  to  his  c 
to  always  remain  loyal  to  the  latter's  interests.  By 
of  the  fact  that  the  client  has  employed  him  in  pre 
to  others,  great  confidence  and  trust  has  been  reposed 
Consequently  it  is  hia  duty  to  do  nothing  that  wil 
or  destroy  that  confidence  and  trust,  but  to  always 
faithful  and  loyal  to  his  principal's  interests.  Thi 
his  duty  not  to  undertake  incompatible  duties,  nor  to 
incongruous  characters,  nor  to  act  in  a  transaction 
he  has  or  represents  interests  adverse  to  those  of  h 
cipaL"*     So  it  is  bis  duty,  at  all  times,  to  discloBi 

110  Park  T.  HamoDd,  4  Camp.  344;  Callander  v.  Oelrlcbs. 
N.  C.  58;  De  Taatett  v.  Crouslllat,  2  Waeh.  C.  C.  132,  Fed. 
3,S28;  Sboenfeld  t.  Flelsber,  73  111.  404;  Backus  v.  Ames.  ' 
145;  Tborne  v.  Deaa,  4  Jobne.  (N.  Y.)  S4;  Orar  v.  Harray. 
Ch.  (N.  Y.)  167;  Perkins  v.  Washington  Ins.  Co..  4  Cow. 
645. 

111  Pappa  V.  Rose,  L.  R.  7  C.  P.  32;  Qettlna  v.  Scudder,  7: 
Matthews  t.  Fuller,  123  MasB.  446;  Barnard  v.  Coffin,  138  i 
Coe  V.  Ware,  40  Minn.  404;  Oheen  t.  Jobnaon,  90  Pa  38.  Or  t 
of  the  wortbleeanesB  of  security  taken  In  the  absence  of  an 
stipulation  to  that  effect,    Buddecke  t.  Harrla,  20  La.  Add. 

It:  Backus  t.  Ames,  79  Minn.  146. 

"■Taussig  T.  Hart,  58  N.  Y.  426;  Neuendorfl  v.  World  U 
Co.,  69  N.  Y.  389;  Deutech  T.  Baxter.  9  Colo.  App.  68;  Hai 
Lackena.  72  111.  App.  442;  Everhart  v.  Searle,  71  Pa.  256;  Y 


Digitized  byGoOgIc 


763  LIABILITY   TO   PRINCIPAL.  1641 

-iucipal  any  facts  or  circumstances  that  may  make  his  in- 
rests  or  those  of  another  whom  he  represents  adverse  to 
s  principal's  interests  or  that  may  affect  the  latter  in  any 
ay."* 

If  he  does  undertake  to  represent  adverse  interests  or 
;ts  adversely  to  bis  principal  in  any  part  of  the  tranaac- 
on,  or  does  not  disclose  any  interest  that  would  naturally 
nd  to  influence  hie  conduct  of  the  transaction,  it  would  be 
ich  a  fraud  upon  the  principal  as  would  render  the  broker 
able  to  the  principal  for  any  loss  sustained  thereby,  or  as 
ould  preclude  the  broker  from  recovering  any  compensation 
ir  bis  services;""  and  it  would  make  no  difference  that  the 

McCullough,  196  Pa.  20E,  79  Am.  St.  Rep.  704.  Aod  see  IlUng- 
orth  V.  De  Motl,  69  N.  J.  Bq.  8. 

But  bad  faith  on  the  part  of  a  broker  who  receives  a  stock  cer- 
ScatQ  from  tbe  transfer  clerk  of  a  corporation,  and  subeequently 
lis  It  for  his  account,  is  not  established  by  provlag  that  the  same 
oker  had  acted  tor  the  clerk  In  some  previous  similar  transactions, 
id  had  there  taken  the  precaution  of  first  sending  the  certificate 

the  oSUce  of  the  corporation,  and  procuring  a  transfer  to  be  made, 
bich  precaution  h.id  not  been  adopted  In  the  case  before  the  court. 

It  further  appears  that  the  broker  bad  aent  the  certificate  to 
e  proper  offlcers,  and  had  received  Information  that  It  had  been 
ilr  Issued  and  registered,  Jarvls  v.  Manhattan  Beach  Co.,  148 
,  Y,  652,  61  Am.  St.  Rep.  727. 

mFamswortb  v.  Hemmer,  1  Allen  (Mass.)  494;  Cornwell  v. 
aord,  96  III.  App.  38fl;  Rupp  v.  Sampson,  16  Oray  (Mass.)  398,  77 
m.  Dec  416;  Wilkinson  v.  McCullough,  196  Pa.  205,  79  Am.  St. 
ep.  7Q2.  But  be  does  not  have  to  disclose  to  his  principal,  a  pros- 
■ctlve  purchaser,  that  be  has  an  option  on  the  property,  aa  he  may 
>andon  the  option  without  violating  any  duty  to  the  owner.  Car- 
mter  V.  Fisher,  175  Mass.  9. 
Ill  Hurst  V.  Holding,  3  Taunt.  32;   Hamond  v.  Holiday,  1  Car.  ft 

384;  Morlson  v.  Thompson,  L.  R.  9  Q.  B.  480;  Hall  v.  Oambrlll, 
:  Fed.  32;  Deutsch  v.  Baxter,  9  Colo.  App.  58;  Collins  v.  McClnrg, 

Colo.  App.  348;  Cornwell  v.  Foord,  96  III.  App.  366;  Hafner  v. 
erroD,  166  III.  242;  Hampton  v.  Lackens,  72  III.  App.  442;  Flsber 

Dynes,  62  Ind.  348;  Morey  v.  Latrd,  108  Iowa,  670;  Burnham  v. 
pton,  174  Mass.  408;  Emmons  v.  Alvord,  177  Mass.  466;   Hobart 

Sherburne,  66  Minn.  171;  Jaiisen  v.  Williams,  36  Neh.  869;  Dick- 
son V.  Updike  (N.  J.  Err.  t  App.)  49  Atl.  712;  Murray  v.  Beard, 
12  N.  Y.  506;  Carman  v.  Beach,  63  N.  Y.  97;  Southack  v.  Lane,  33 
iBc.  (N.  Y.)  141;  Pratt  v.  Patterson's  Bx'rs,  112  Pa.  476;  Wilkln- 
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traneaction  had  not  resulted  in  an  injury  to  the  prim 
Thus,  if  a  purchaser  avoids  a  sale  made  through  I 
representations  of  the  broker,  which  aale  would  not  hi 
made  had  the  broker  made  proper  representations, 
not  recover  the  agreed  commission  therein."''  Am 
a  broker  understates  to  his  principal  the  price  he  i 
offered  for  certain  property  of  the  principal  with  th 
tion  of  appropriating  the  difference  in  price  for  him 
others,  and  procures  a  conveyance  at  such  price, 
tort  for  wbidi  the  principal  may  recover."*  But 
cealment  of  the  identity  of  the  purchaser  from  hia  p 
is  not  such  bad  faith  as  will  preclude  a  broker  froi 
ering  his  commission  on  a  sale  of  land  where  it  does 
pear  that  there  was  anything  in  the  facts  or  circui 
to  render  that  fact  of  any  importance  to  the  seller." 
So  where  a  broker  fraudulently  represented  to  hit 
pal,  whose  money  he  was  loaning,  that  the  security  w 
when  in  fact  it  was  not,  he  is  liable,  thouj^  the  p 
was  in  a  position  to  have  examined  the  security,**** 
though  the  broker  shared  the  money  with  or  deli 
part  of  it  to  the  pretended  borrower.**'  Nor  can 
ker  deal  with  the  subject-matter  of  the  agency  in 
manner  as  to  be  to  his  own  advantage  and  detriment! 
interests  of  his  principal.*^*     But   if  the  owner,  1 

■on  V.  McCullougb,  196  Pa.  206.  79  Am.  St.  Rep.  702;  : 
PaJlOD.  11  R.  I.  311,  23  Am.  Rep.  468;  Rrao  v.  Kabler  (' 
App.)  46  8.  W.  71;  Segar  v.  Parrish.  20  Grat  (Va.)  672; 
V.  Hochbrunn,  24  Wasb.  206.  And  see  Harvey  v.  Lindsay,  1 
267;  Qorman  v.  Hargle,  S  Okl.  360;  Courtney  t,  Contiaen 
ft  Cattle  Co.,  17  Moot.  394;  Bloomlagdale  v.  Hodges.  21  I 
Y.)  6. 

iKHafner  t.  Herron,  165  111.  242;  Crockett  v.  Graysoi 
364. 

1"  Crockett  v.  Orayaon,  98  Va.  3B4, 

lis  Emmons  v.  Alvord.  177  Mass.  466. 

"•Veaaey  v,  Carson,  177  Mass.  117. 

"» Rubens  v.  Mead  (Cal.)  63  Pac.  432. 

Ill  Rubens  v.  Mead  (Cal.)  63  Pac.  432. 

lit  See  Atlee  v.  Fink,  TG  Mo.  100.  43  Am.  Rep.  386;  DsvU 
Itn,  108  III.  39,  48  Am.  Rep.  641;  Pegram  v.  Charlotte  t  I 
84  N.  C.  696,  37  Am.  Rep.  639;  Coniwell  v.  Foord.  96  HI. 
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764  LIABILITY  TO  PRINCIPAL.  1643 

hat  tbe  broker  had  made  an  arrangement  for  the  advantage 
if  the  purchaser,  sells  to  the  latter,  he  cannot  refuse  to  pay 
he  broker's  commiaeions,'*'  nor  claim  the  profit  made  by 
he  purchaser.*'* 

So  it  is  the  broker's  duty  to  disclose  to  his  principal  any- 
hing  that  may  come  to  his  knowledge,  and  which  affects  his 
principal 'a  interests,  whether  to  his  advantage  or  diaad- 
antage.  Thus,  where  a  broker,  authorized  to  sell  or  ex- 
hange  property  on  specified  terms  and  prices,  learns  that 
more  advantageous  sale  or  exchange  can  be  made,  of  which 
act  the  principal  is  ignorant,  it  is  his  duty  to  disclose  such 
act  to  hia  principal  before  the  sale  or  exchange  as  author- 
sed  is  made,>and  if  he  fails  to  make  such  disclosure,  he  is 
uilty  of  fraud.''"' 

764.  Cannot  hvy  from  or  aell  to  himtelf. 
So  where  a  broker  is  employed  to  buy  or  sell  property, 
is  his  duty  to  buy  and  sell  for  his  principal  alone,  and 
,  would  be  fraudulent  for  himself  to  be  the  purchaser 
rom'"'  or  seller  to  the  principal"'  without  the  latter's  full 
Qd  free  consent ;  and  the  principal  could  repudiate  the  trans- 
ition and  either  recover  the  property  or  the  money  which 
e  had  advanced,***  although  the  broker  acted  honestly  and 

<ii  Hafner  v.  Herron,  166  111.  242. 

"*  Kavanaugb  ▼.  Ballard,  21  Kj.  L.  R.  16S3,  56  S.  W.  159. 
IIS  Holmee  v.  Cathcart,  8g  Minn.  213. 

i»  Stewart  v.  Mather,  32  Wis.  344;  Try  r.  Piatt,  32  Kan.  62;  Tll- 
ny  V.  Wolverton,  46  Minn.  266;  Merrlam  v.  JohaBon,  86  Minn. 
;  Hngbes  v.  Washington,  72  111.  84;  Francis  v.  Kerker,  85  111. 
0;  Armstrong  v.  O'Brien.  83  Tex.  636;  Colbert  v.  Shepherd,  S9  Va. 
1.  And  a  clerk  of  the  broker  employed  to  make  Bate  ol  land,  who 
ts  Bccees  to  the  correspondence  between  bla  principal  and  the 
indor,  stands  In  such  a  relation  of  confldence  to  the  latter  that 
he  becomes  tlie  purchaser,  he  is  chargeable  aa  trustee  for  the 
tndor,  and  must  reconvey  or  account  tor  the  value  of  the  land, 
irdner  v.  Ogden,  22  N.  Y.  327,  78  Am.  Dec.  192. 
i»  Taussig  V.  Hart,  58  N.  Y.  426;  Conk^  v.  Bond,  36  N.  Y.  427; 
tnnor  v.  Black,  119  Mo.  126. 

iM  Taussig  v.  Hart.  58  N.  Y.  425;  Clark  v.  Bird,  66  App.  Div. 
J.  Y.)  284;  Francis  v.  Kerker,  86  111.  ISO;  Bookwalter  v.  Lansing, 
Neb.  291. 
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in  good  faith,  and  in  fact  did  better  for  his  principal 
he  would  have  done  had  he  acted  otherwise.'**  The 
eral  principle  will  be  acknowledged,  that  a  person  o 
at  the  Banie  time  be  agent  for  the  seller  to  make  the  sal* 
purchaser  of  the  property  to  be  sold.  "The  relation 
wholly  incompatible  with  each  other,  and  cannot  be 
bined  in  the  same  person.  The  law  will  not  permit  it. 
suming  the  character  of  purchaser,  the  person  so  actinj 
essarily  abandons  that  of  agent,  and  can  claim  nothi 
the  latter  capacity  in  his  negotiations  with  his  former 
cipal.  The  reason  of  the  rule  is  very  plain.  It  is  th 
interest  of  the  party  as  purchaser,  being  adverse  to  tl 
his  principal,  supposing  the  agency  still  to  continue, 
and  most  naturally  would  lead  to  a  violation  of  his 
as  agent.  If  a  case  can  be  presented,  however,  riot  i 
the  reason  of  the  rule,  as  of  an  agency  limited  to  a 
anterior  to  the  purchase,  or  where  the  agency  may  b 
to  have  expired,  or  the  duties  to  have  been  performed, 
the  purchase  takes  place,  to  such  a  case  it  is  presumt 
rule  would  be  inapplicable,""* 

Tlius  a  broker  cannot  by  fraud,  as  against  his  princi] 
negotiate  a  sale  of  realty  aa  to  get  the  title  to  the  same  ii 
self,'*'  although  in  the  absence  of  fraud,  and  with  the 
cation  of  the  principal,  a  broker  may  sell  to  a  third  part, 
then  receive  a  conveyance  of  the  realty  back  to  hims 
Though  in  the  absence  of  such  consent  or  ratification  1 
principal,  if  the  broker  is  himself  the  purchaser,  throuj 
medium  of  a  third  party,  he  is  accountable  to  the  own 
any  profit  realized  from  the  sale  of  the  property.'"  N' 
a  broker  justify  his  so  dealing  with  himself  by  usage  of 
unless  he  shows  that  the  principal  had  such  knowledge  t 
that  he  could  be  presumed  to  have  contracted  with  the 

"•Taussig  V.  Hart,  58  N.  Y.  426. 

no  Stewart  T.  Mather,  32  Wis.  3G0. 

Ill  Bookwalter  v.  Lansing,  23  Neb.  291;  Green  v.  Knock,  9' 
26. 

1°!  Bookwalter  v.  Lansing,  23  Neb.  291.  But  see  Hnghee  v. 
Ington,  72  III.  84;  Smith  v.  Townsend,  109  Maaa.  500. 

iMMerrlam  v.  Johnson,  86  Minn.  61. 
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765a  LIABIUTT  TO  PRINCIPAL.  1645 

ith  reference  to  it."*  If  the  broker  thus  deals  with  him- 
ilf  he  cannot  recover  coramiasionB  in  such  case,^^*  although 
e  ^068  so  with  the  principal's  consent,  unless  there  is  an 
^reement  for  commissionB,'*'  After  the  termination  of  the 
ilation,  however,  the  broker  has  the  same  right  as  any  other 
erson  to  deal  in  the  property  of  the  principal."^ 

766.    Duty  not  to  act  for  both  parties. 

(a)  In  general, — It  is  the  duty  of  a  broker,  like  all  other 
gents,  to  act  only,  in  the  same  transaction,  for  the  party 
ho  employs  him,  and  not  to  represent  the  other  party  also 
nleas  the  prinpipal  consents  thereto.  When  the  principal 
uploys  him,  ho  is  entitled  to  the  benefit  of  his  full  skill, 
Dowledge  and  advice,  unless  he  contracts  otherwise.  The 
rincipal  may,  of  course,  knowingly  consent  that  the  broker 
lay  also  act  for  the  other  party  in  the  same  transaction, 
lit  unless  he  does  so  consent,  the  broker  must  act  for  him 
lone  and  not  take  upon  himself  a  double  agency.'^*     Thus 

iMFamaworth  v.  Hemmer,  1  Allen  (MasB.)  494,  79  Am.  Dec.  758; 
om.  T.  Cooper,  130  Mass.  288;  Walker  v.  Osgood,  SS  Maae.  348,  93 
m.  Dec.  1S8;  Ralaln  t.  Clark,  41  Md.  158,  20  Am.  Rep.  66;  Robin- 
ra  T.  Moilett.  44  Uw  J.  C.  P.  362. 

H3  McGar  v.  Adama,  65  Ala.  106;  Jaoaen  v.  WllUaina.  36  Neb.  869; 
amtuoad  v.  Bookwalter,  IB  Ind.  App.  177.    See  poet,  i  781. 

I »  Hammond  t.  Bookwalter,  12  Ind.  App.  177;  Stewart  v.  Mather, 
!  WlH.  344. 

"I  Oberlln  College  TruBteea  v.  Blair,  45  W.  Va.  812. 
iMRobblna  v.  Sears,  23  Fed.  874;  Bates  v.  Copeland,  MacArlhur 

M.  (D.  C.)    50;   Flt^EBimmone  v.  Soutbera  Exp.  Co.,  40  Ga.  330, 

Am.  Rep.  577;  Alexander  v.  Northweatern  Christian  Unlveralty, 
r  Ind,  466;  Leekins  t.  Nordyke,  66  Iowa,  471;  Hinckley  v.  Arey, 
r  Me.  362;  Raisin  v.  Clark,  41  Md.  168,  20  Am.  Rep.  66;  Maryland 
.  Ins.  Co.  V.  Dulrymple,  26  Md.  242.  89  Am.  Dec,  779;  Rice  v. 
'ood,  113  Mass.  133,  IS  Am.  Rep.  459;  Walker  r.  Osgood.  98  Mass. 
18.  93  Am.  Dec.  168;  Farnaworth  v.  Hemmer,  1  Allen  (Mass.) 
14.  "9  Am.  Dec.  756;  Rupp  v.  Sampson.  16  Cray  (Mass.)  398,  77 
m.  Dec.  416;  Scrlbner  v.  Collar,  40  Mich.  375,  29  Am.  Rep.  641; 
febb  T,  Paxton,  36  Minn.  632;  Collins  v.  Fowler,  8  Mo.  App.  588; 
oaenthal  t.  Drake,  82  Mo.  App.  358;  Murray  v.  Beard,  102  N.  Y. 
15:  Lyon  v.  Mitchell,  36  N.  Y.  235.  93  Am.  Dec.  503;  Howe  v. 
tevens,  53  N.  Y.  621:  Sumner  v.  Charlotte,  C.  A  A.  R.  Co.,  78  N.  C, 
)9;  Bell  v.  McConnell,  37  Ohio  St.  396.  41  Am.  Rep.  GZ8;  United 
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1646  BROEBRa. 

where  a  broker  acted  for  both  parties  to  a  sale  of  pn 
it  was  said:  "The  law  does  not  allow  a  man  to  i 
relations  so  essentially  inconsisteiit  and  repugnant  t 
other.  The  duty  of  an  agent  for  the  vendor  is  to  e 
property  at  the  highest  price ;  of  the  agent  of  the  pur 
to  buy  it  for  the  lowest.  These  duties  are  so  utterly  i 
citable  and  conflicting  that  they  cannot  be  performed 
same  person  without  great  danger  that  the  rights 
principal  will  be  sacrificed  to  promote  the  interests 
other,  or  that  neither  of  them  will  enjoy  the  benefi 
discreet  and  faithful  exercise  of  the  trust  reposed 
agent.  As  it  cannot  be  supposed  that  a  vendor  an 
chaser  would  employ  the  same  person  to  act  as  theii 
to  buy  and  sell  the  same  property,  it  is  clear  that  it  o 
as  a  surprise  on  both  parties,  and  is  a  breach  of  th 
and  confidence  intended  to  be  reposed  in  the  agent  bj 
respectively,  if  his  intent  to  act  as  agent  of  both  in  th 
transaction  is  concealed  from  them.  It  is  of  the  essf 
his  contract  that  he  will  use  his  best  skill  and  ju( 
to  promote  the  interest  of  his  employer.  This  he  can 
when  he  acts  for  two  persons  whose  interests  are  esse 
adverse.  He  is  therefore  guilty  of  a  breach  of  his  co 
Kor  is  this  ail.  He  commits  a  fraud  on  his  princi 
undertaking,  without  their  assent  or  knowledge,  to 
their  mutual  agent  because  be  conceals  from  them  an 

SUtsB  Rolling  Stock  Co.  v.  Atlantic  ft  O.  W.  R.  Co.,  34  ( 
460,  32  Am.  Rep.  380;  Everbart  v.  Searle,  71  Pa.  266;  L 
Fallon,  II  R.  I.  311,  23  Am.  Rep.  468;  Persiieon  v.  Oooch,  9^ 
Meyer  v.  Hanchett,  43  Wis.  246;  Stewart  v.  Mather.  32  Wis. 
"Wben  an  agent  la  tbua  employed  by  one  party  to  sell  ani 
other  to  purchase,  and  Is  vested  wltb  aoy  dlecretton  or  Ji 
In  the  negotiation,  bla  duties  are  In  conflict  and  In  respec 
verse  Interests,  and  be  cannot  fairly  serve  both  partlea. 
case  it  1b  bis  duty  to  obtain  tbe  best  possible  price  for  thi 
and  the  lowest  possible  terniB  for  the  buyer.  It  tbe  con' 
employ  and  pay  a  compensation  by  either  party  Is  made  v 
knowledge  and  assent  of  the  agent's  employment  by  the  otli< 
In  the  same  transaction,  of  course  he  cannot  complain,  and 
be  held  to  pay  the  compensation  agreed  upon;  but  when  ot 
It  Is  a  fraud  upon  tbe  party,  and  be  is  exempt  from  liabilit; 
agent."    Barry  v.  Schmidt,  67  Wla.  172,  46  Am.  Rep.  36. 
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76Sb  LIABILITY  TO  PRINCIPAL.  1647 

al  fact  entirely  withiu  his  own  knowledge,  which  he  was 
ound,  in  the  exercise  of  good  faith,  to  disclose  to  them."^** 

One  who  employs  a  broker  to  find  a  customer  to  exchange 
r  sell  real  estate  with  him  has  the  right  to  assume  that  he 
I  acting  solely  in  his  interest,  and  is  not  to  receive  a  com- 
lission  from  the  customer.^*^  If  the  one  principal  em- 
loying  him  knows  that  he  is  employed  by  the  other  prin- 
pal,  then  both  he  and  the  broker  are  guilty  of  wrong  com- 
litted  against  the  other  principal,  and  the  law  will  not  en- 
)rce  an  executory  contract  entered  into  in  fraud  of  the 
ghts  of  the  first  employer.**'  It  is  no  answer  in  such  a 
ise  to  say  that  the  second  employer  having  knowledge  of 
le  first  employment  should  be  held  liable  on  his  promise. 
^ause  he  could  not  be  defrauded  in  the  transaction.^** 
rhe  transaction  itself  is  void  as  against  public  policy  and 
>od  morals  and  both  parties  thereto  being  in  pari  delicto, 
le  law  will  leave  them  as  it  finds  them,'*' 

(b)  Enowle^fe  thereof  by  both  portiei. — If,  however, 
)th  parties  have  knowledge  that  the  broker  is  acting  for 
lem  both,  and  do  not  object  thereto,  but  allow  him  to 
>  act,  and  agree  to  pay  him  commissions  they  will  be  held 
)  have  assented  to  his  acting  in  a  double  capacity  and 
jither  party  can  object  thereafter.^**     There  is,  however, 

ia«By  Blgelow,  C.  J.,  In  Farnewortb  v.  Hemmer,  1  Allen  (Maae.) 

4,  79  Am.  Dec.  767. 

i««Haanan  v.  Prentla,  124  Mlcta.  417. 

"'Bell  V.  McCoanell,  37  Ohio  St.  39G,  41  Am.  Rep.  530:   Ralain 

aark,  41  Md.  1B8.  20  Am.  Rep.  66;  Farnsworth  v.  Hemmer.  1 
lien  (.Mass.)  494,  79  Am.  Dec.  75G:  Rice  v.  Wood,  113  Mass.  133. 

Am.  Rep.  469;  Walker  v.  Osgood,  98  Mass.  348,  93  Am.  Dec.  168; 
nith  V.  Townsend,  109  Mass.  500;  Everhart  v.  Searle,  71  Pa.  2E6; 
rnch  Y.  Fallon,  11  R.  I.  311,  23  Am.  Rep.  4B8, 
lis  Bell  V.  McConnell,  37  Ohio  St.  396,  41  Am.  Rep.  528. 
■  "Bell  V.  McConnell,  37  Ohio  St.  396,  41  Am.  Rep.  528. 
KtBell  V.  McConnen,  37  Ohio  St.  396.  41  Am.  Rep.  S2S;   United 
ates  Rolling  Stock  Co.  t.  AtlantlR  ft  G.  W.  R.  Co.,  34  Ohio  St.  450, 

Am.  Rep.  380;  Alexander  v.  North  Western  Christian  University, 

Ind.  466:  Rice  v.  Wood,  113  Mass.  133,  IS  Am.  Rep,  52S;  Scrlb- 
T  V.  Collar,  40  Mich.  375,  29  Am.  Rep.  643;  De  Stelger  v.  Holltng- 
n,  17  Mo.  App,  382;  Rowe  v.  Stevens,  53  N.  Y.  621;  Pugaley  v. 
amy.  4  K.  D.  Smith  (N.  Y.)  245.    But  see  Raisin  v.  Clark,  41 
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a  want  of  harmony  in  the  decisions  on  this  point, 
the  decided  current  of  authority  is  in  favor  of  the  ■ 
of  auch  contracts  where  the  consent  of  both  princi 
such  double  agency  is  clearly  proved.'*'     But  if 

Md.  158,  20  Am.  Rep.  66;  Lynch  t.  FalloD,  11  R.  I.  311,  23  t 
4GS. 

Its  Bell  1.  McCoDnell,  37  Oblo  St.  396,  41  Am.  Rep.  531. 
hj  McIlTOlne,  J.,  In  tbts  case:  "We  admit  that  all  auch 
tloQB  ahould  be  regarded  with  Buaplcion;  but  where  full  ki 
and  consent  of  sU  parties  intereeted  are  clearly  shown  we 
no  public  policy  or  prludple  of  sound  morality  whlcb  can 
to  be  violated.  It  aeems  to  us  rather  that  public  policy 
that  contracts  fairly  entered  Into  by  parties  competent  to 
should  be  enforced  where  no  public  law  has  been  violated 
corrupt  purpose  or  end  Is  aousht  to  be  accomplished.  Tr 
agent  may  not  be  able  to  serve  each  of  his  principals  wttl 
skill  and  energy.  He  may  not  be  able  to  obtain  for  hla 
principal  the  highest  price  which  could  be  obtained,  or 
purchaser  the  lowest  price  for  which  It  could  be  purchosi 
he  can  render  to  each  a  aervlce  entirely  free  from  falseh 
fraud;  a  fair  and  valuable  service  In  which  hie  best  Judgn 
his  soundest  discretion  are  fully  and  freely  exercised.  And 
case,  such  aervlce  la  all  that  either  of  his  principals  contrai 
Undoubtedly  If  two  persons  desire  to  negotiate  an  exchac 
bargain  and  sale  of  property,  they  may  agree  to  delegate  to 
person  the  power  to  flx  the  terms,  and  no  suspicion  of  a 
public  policy  would  arise.  It  may  be  said  that  auch  Ihlrc 
la  an  arbitrator  chosen  to  settle  differences  between  his  en 
an  agency  or  office  greatly  favored  In  the  law.  And  a 
•  •  •  True,  In  the  case  put,  the  contracting  parties  deal 
with  each  other,  and  In  the  case  at  bar  their  minds  meet 
the  medium  of  a  third  person  In  whose  Judgment  and  dl 
they  mutually  repose  confidence.  His  judgment  and  discre 
invoked  by  each  to  aid  In  fixing  the  terms  of  a  contract 
them.  And  after  the  terms  are  thus  adjusted  through  tht 
their  mutual  agent  and  ratified  by  the  parties,  In  tbe  free 
of  their  own  volitions,  to  hold  that  the  relation  between  sue 
and  either  of  his  prluclpals  la  In  violation  of  a  sound  publl 
supposed  to  rest  on  some  moral  abstraction  would  he  a  ref 
in  legal  ethica  too  subtle  for  my  comprehension. 

"Of  course  to  relieve  auch  double  agent  from  suspicion 
consistent  duties  have  been  assumed,  whlcb  prima'  facie 
presumed,  It  is  necesaary  that  it  should  appear  that  kn 
of  every  circumstance  connected  with  bis  employment  bj 
should  be  communicated  to  the  other  In  so  far  aa  the  sain< 
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rty  knows  that  the  broker  is  acting  for  the  other,  it  is 
ludulent  for  the  broker  to  so  act,  and  any  contract  made 
him  when  bo  acting  could  be  avoided  at  the  election  of 
her  party,'*'  and  the  broker  would  not  be  entitled  to  any 
nmissioDs  thereon,  or  if  the  commission  had  been  paid, 
;h  party  would  have  a  right  of  action  against  the  broker 
r  the  amount  so  paid  and  for  damages  sustained.^*^ 
To  a  certain  extent,  however,  and  for  certain  purposes,  by 
;  understanding  and  usages  of  business,  and  the  nature  of 

>  employment,  a  broker  may  act  for  both  parties.  But  what 
does  in  that  relation  he  does  as  an  indifferent  person, 

d  not  in  the  interest  of  either  party.  Every  one  who  em- 
)ya  him  is  presumed  to  know  and  consent  that  to  that  ex- 
it, and  for  such  purposes,  he  may  so  act.'**  Thus  as 
)n  as  he  negotiates  with  another  as  vendee,  he  becomes 
0  the  agent  of  the  latter  for  the  purpose  of  receiving  and 
insmitting  propositions.  So,  also,  he  is  the  agent  of  both 
rties  for  the  purpose  of  making  the  memorandum  required 
the  statute  of  frauds,'** 

As  middleman.     In  some  cases  it  is  held  that  where 

;  broker  acts  merely  as  a  middleman  to  bring  the  parties 
;ether,  he  exercising  no  discretion  or  judgment  or  taking  no- 
rt  whatever  in  the  negotiations  between  the  parties,  but 
ving  them  to  do  the  bargaining  themselves,  he  may  act  for 
h  parties  although  neither  party  knew  that  he  was  actiug^ 

uraJl;  affect  bie  action;  but  wben  that  Is  done  and  tree  asaent 

^YSD  by  each  principal  to  the  double  relation  of  the  agent,  the 

It  of  Buch  agent  to  compensation  cannot  be  denied  on  anjr  Just 

iclple  of  morale  or  of  law." 

'>Waas6l1  v.  ReardoD.  11  Ark.  705.  64  Am.  Dec.  245;   Bates  v. 

wland,  MacArtbur  ft  M.   (D.  C.)   60;   Hinckley  v.  Arey,  27  Me. 

;  Famsworth  r.  Hemmer,  1  Allen  (Mass.)  494.  79  Am,  Dec.  7G6; 

tbner  v.  Collar,  40  Mich.  37G,  29  Am.  Rep.  541;  Herman  v.  Har- 

tau,  1  WlH.  151,  60  Am.  Dec.  36S. 

IT  Post,  E  781. 

'9  Walker  t.  OBgood,  98  Mass.  348,  93  Am.  Dec,  169. 

>  Simon  T.  Motlvos.  3  Burrow,  1921;  Rucker  v.  Cammeyer.  1 
.  105;  Hinckley  v.  Arey,  37  Me.  362;  Colvln  v.  Wllllama,  3  Mar. 
.  (Hd.)   38.  5  Am.  Rep.  417;  Schleslnger  v.  Texaa  ft  St.  L.  R. 

87  Mo.  146;  Barry  v.  Schmidt,  57  Wla.  172,  46  Am.  Rep.  35. 

C.  &  S.— 104. 
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for  the  other.'"  But  even  in  such  cases  there  is  Bom 
in  the  authorities,  and  it  is  believed  that  it  mtist  cl 
pear  that  the  broker  did  not  act  as  agent  for  either,  ( 
had  only  been  employed  to  bring  together  certain 
persons.  It  is  believed  that  the  distinction  is  not  e 
principle,  for  even  if  he  had  no  authority  to  bind 
cipal,  and  was  intrusted  with  no  discretion  in  fi 
terms  of  the  transaction,  and  his  only  serrice  was 
the  parties  together,  he  was  hound  to  perform  ths 
in  the  interest  of  the  party  who  employed  him,  an 
subject  to  the  temptation  to  bring  together  those  ( 
employ  him,  to  the  exclusion  of  others  who  might  i 
ter  terms.'" 

§  766.    Daty  to  aooonnt. 

It  is  the  duty  of  a  broker  to  beep  an  accurate  i 
all  trauBactions  and  proceedings  entered  into  by  hi 
half  of  his  principal;  and  within  a  reasonable  tii 
demand,  to  account  for  all  profits,  after  deducting 
missions,  and  charges,  made  by  him  in  contracts 
into  for  his  principal.""  He  cannot  deal  with  tht 
matter  of  his  employment  to  his  own  advantage,  as 
seen  heretofore,  but  must  account  to  his  principal 
profit  that  is  made  in  the  transaction.  Thus,  if 
for  more*"^  or  buys  for  lesa^^*  than  the  stipulated 

uoRupp  T.  Sampson,  16  Oray  (Mass.)  398,  77  Am. 
Mullen  v.  Keetzleb.  7  Bush  (Ky.)  253;  Siegel  t.  Goald,  7 
T.)  177;  PollatBchek  v.  Goodwin,  17  Mfsc.  (N.  Y.)  687; 
Gottfried  Krueger  Brow.  Co.,  142  N.  Y.  70;  Herman  t.  1 
1  Wis.  lEl,  60  Am.  Dec.  368;  Orton  v.  Scofleld,  61  Wis.  381 

101  Walker  t.  Osgood,  9S  Maae.  348,  93  Am.  Dec.  16S;  S 
Collar,  40  Mlcb.  376,  29  Am.  Rep.  543. 

■"Payne  v.  Waterston,  16  La.  Ann.  239;  Haas  v.  Damo 
G89;  Bate  t.  McDowell,  49  N.  Y.  Super.  Ct.  106. 

"■Love  v.  HoBB,  62  Ind.  256;  De  Bussche  t.  Alt,  8  Ch. 
Collins  v.  McClurg,  1  Colo.  App.  348;  Lewis  t.  Denlson,  2 
387;  EellosK  t.  Keeler,  27  111.  App.  244;  Merryman  t.  Dai 
404;  Stoner  v.  Welser,  24  Iowa,  484;  TlUeny  t.  Wolverton 
266. 

i««MorlBon  T.  Thompson,  L.  R.  9  Q.  B.  480;  Thompson 
7  Times  Law  R.  698;   Cottom  t.  Holllday,  59  III.   179; 
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3t  account  to  his  priacipal  for  tha  difference.  And  he 
not  set  up  as  a  defense,  to  an  action  for  the  proceeds,  the 
;  that  the  transaction  in  which  he  was  employed  was  an 
5al  one.'""  When  a  flt«ckbroker  makes  entries,  in  his 
IcB,  of  purchases  of  stocks  for  his  customoTs,  and  renders 
hem  statements  showing  that  he  has  bought  and  holds  for 
m  certain  stocks,  giving  names,  prices,  and  the  standing 
he  account,  the  customers,  believing  and  acting  upon  such 
ements,  may  treat  them  as  true,  and  the  broker  is  es- 
ped  to  deny  them.'" 

V.  LiABiunia  or  Fbiscipal  to  Bbok^ 
67.    For  oompentation — ^In  general. 
Vhere  a  broker  has  performed  services  for  his  principal, 

is  entitled  to  receive  compensation  therefor.^"'  This 
ipensation  ordinarily  takes  the  form  of  a  conunission  or 
kerage  on  the  price  or  valne  of  the  thing  sold  or  ex- 
nged,  bis  right  to  whidi  will  depend  upon  the  terms  of 

employment  and  the  performance  of  the  service  under 
W  employment.^"*  The  one  who  employs  the  broker  will 
liable  for  the  commissions,  whether  he  holds  the  subject- 
tter  of  the  brokerage  in  his  own  name  or  as  trustee,  or  is 
ther  broker,'"  unless  there  is  an  understanding  between 

principal  and  his  broker  that  the  latter  is  to  receive  his 

ser,  24  Iowa,  434;   Morrlsan  v.  Ogdeneburgb  ft  L.  C.  R.  Co.,  63 

b.   (N.  y.)  173. 

>Pearce  t.  Foote,  113  111.  Z2S,  6G  Am.  Rep.  414;  Pointer  v.  Smltb, 

elBk.  (Tenn.)  137;  Tenant  v.  BlUott.  1  Boa.  ft  P.  8. 

«  In  re  Peareon'e  Bstate,  19  App.  Div.  (N.  Y.)  47S. 

'Oueenard  t.  Loulayllle  ft  N.  R.  Co.,  76  Ala.  463;  Paulsen  v. 

lett.  2  Daly   (N.  Y.)  40. 

■  Ooodapeed  t.  HoblnBon,  1  Hilt.  (N.  T.)   423;  Jacobs  t.  Kolff, 

(lit   (N.  Y.)   133;   Read  v.  Rann,  10  Bam.  ft  C.  438;   Broad  t. 

mas,  7  Blng.  9D;  Qnlggle  t.  Prouty  (Gal.)  16  Pac.  676;  Cham- 

1  Iron  Fence  Go.  t.  Bradley,  10  111.  App.  328;  Crane  v.  Eddy,  191 

64E.     See  post,  !S  769,  770. 

(Jones  T.  Adler,  34  Md.  440;  Laodaberger  v.  Murray,  6  Misc. 

Y.)  606;  Jarrls  v.  Scbaefer,  106  N.  Y.  289;  Whiting  v.  Sauoders, 

Misc.  (N.  Y.)  332;  In  r«  Wiseman's  Estate,  T  Pa.  Diet.  R.  769, 

iTfely.  Notea  Caa.  334. 
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compensation  from  the  other  party  to  the  transaction, 
a  provision,  in  the  contract  of  employment,  that  the 
commission  shall  be  paid  out  of  the  first  cash  pa; 
not  a  condition  precedent  to  the  broker's  right  to  re 
commissions,  and  does  not  mean  that,  unless  there 
payment,  there  is  no  commission,***  A  broker  for 
of  land,  who  agreed  to  pay  other  brokers  a  certain 
of  his  own  commissions  if  they  sold  at  a  certain  p 
who  bad  no  interest  in  the  land,  as  such  brokers 
not  liable  to  them  for  commissions  on  a  sale  at  a  less 

§  768.    Amonnt — How  determined. 

Where  the  broker  and  his  principal  have,  in  the 
of  employment,  specially  agreed  upon  what  commi 
former  shall  receive  for  his  services,  the  amount  of 
ker's  compensation  will  be  determined  by  such  agrei 
and  evidence  of  a  custom  cannot  be  introduced  ti 
such  amount.*"*  In  the  absence,  however,  of  an 
agreement  aa  to  the  amount  of  the  broker's  com 
evidence  of  custom  or  usage  in  like  cases  at  the  st 
and  place  may  be  introduced  to  determine  such  ai 

lao  Where  tbe  principal  tells  the  broker  that  he  must  1< 
purchaser  tor  his  compensation  for  making  tbe  sale,  an 
eiae  ie  ever  said  about  compeDsatlon,  the  broker  cannot  n 
commissions  from  the  principal.    King  v.  Benson,  32  Mot 

isi  Finch  V.  Gnardian  Trust  Co.,  92  Mo.  App.  263. 

i«2Whltcomh  V.  Dickinson,  1G9  Mass.  16. 

i"Sayre  v.  Wilson,  S6  Ala.  161;  Pari  y.  Brown,  120 
Duncan  t.  Borden,  13  Colo.  App.  481;  Illlngswortta  v.  S 
III.  App.  612;  DlIU  v.  Spahr,  16  Ind.  App.  G91;  McDermott 
106  Iowa,  749;  Deford  v.  Shephard,  6  Kan.  App.  428;  West  ^ 
19  K7.  L.  R.  1480,  43  8.  W.  467;  Parker  v.  Merrill,  173  1 
Cnlver  v.  Nester,  116  Mich.  191;  Salman  v.  Jobblns,  10 
(N.  T.)  624;  Jenkins  v.  Darling  (Tex.  Civ.  App.)  5S  S 
Webb  V.  Barclay  (Tex.  Civ.  App.)  40  S.  W.  1026;  Bsck< 
Clarldge  (Tex.  Civ.  App.)  42  a.  W.  1005;  Edward  H.  Evei 
Cumberland  Gtlass  Mfg.  Co.,  112  Wis.  644. 

iM  Bower  V.  Jones,  8  Bing.  S5;  Jefferson  v.  Burtaans,  86 
Ware  v.  Hayward  Rubber  Co.,  3  Allen  (Mass.)  84;  Ei 
Goldsmith,  16  Fa.  43;  Potts  v.  Aechternacht.  S3  Pa.  138, 
Calland  v.  Trapet,  70  111.  App.  228. 

I'sKock  V.  Bmmerllng,  22  How.  (U.  S.)  69;  Sayre  t.  ^ 
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the  broker  bases  his  claim  to  commissioDs  on  a  usage,  it 
incumbent  on  him  to  prove  such  usage,^*"  and  to  show 
at  it  was  notorious,  or  within  the  knowledge  of  the  prin- 
)al  when  lie  dealt  with  the  broker.^*''  But  if  there  has 
sn  no  special  commission  agreed  upon,  and  no  custom  or 
age  can  be  shown,  then  the  broker  is  entitled  to  recover 
lat  his  services  are  reasonably  worth.'**  Thus,  if  there 
testimonj  in  a  case  which  tends  to  show  that  the  broker 
d  rendered  part  of  his  service  but  did  not  effect  a  sale,  it 
not  improper  for  the  court  to  instruct  the  jurj  that  if 
7  believe  that  the  broker  rendered  some  service  he  is  en- 
led  to  recover  on  a  quantum  meruit,'""  But  if  the  serv- 
s  are  performed  in  such  a  manner  that  they  are  of  no 
aefit  to  the  principal,  the  broker  Is  not  entitled  to  recover 
nmissions,  or  any  compensation  whatever  for  his  serv- 
B.""  In  estimating  the  commission,  the  actual  and  not 
i  market  or  trade  or  fictitious  value  of  the  property  bought 
sold  is  to  be  taken  into  consideration.'^' 

L  151;  Desfaler  v.  Beers,  32  III.  368;  Ooode  v.  Chlcaeo,  R.  1.  ft  P. 
Co.,  93  Iowa,  371;  Thomas  t.  Brandt  (Md.)  26  Atl.  624;  Asbby 
HolmeB,  6S  Mo.  App.  23;  Kennedjr  v.  Somervllle,  64  Ho.  App.  76; 
rgan  V.  Maflon,  4  B,  D.  Smith  (N.  T.)  636;  Potts  v.  Aechternacht, 
Fa.  138;  Arrlneton  v.  Cary.  6  Bazt.  (Tenn.)  609;  HanBhrongh 
Veal.  94  Va.  722. 

••Read  t.  Rann,  10  Bam.  ft  C.  438;  Lond  v.  Hall,  106  Haae.  404; 
>k  V.  Welch,  S  Allen  (Mass.)  360.  Evidence  necessary  to  estab- 
I  a  custom  In  reference  to  a  broker's  commisalons  where  be  was 
the  efflclent  cause  of  the  sale  must  be  clear  and  such  as  will 
ibileh  a  custom  reasonable  and  ancient,  uncontradicted,  notorious 
111.  and  distinct.  Pratt  v.  Bank,  12  Phlla.  (Pa.)  378. 
"Blake  V.  Stump,  73  Ud.  160,  170;  Patterson  v.  Crowtber,  70 
.  125. 

'■Gneaoard  v.  Louisville  ft  N.  R.  Co.,  76  Ala.  453;  Brand  v.  Mer- 
,  16  Colo.  286;  Carruthers  v.  Towne,  86  Iowa,  31S;  Hollls  v. 
ston,  156  Mass.  357:  Oregg  v.  LoomU,  22  Neb.  174;  Baer  v.  Koch, 
Use,  (N.  T.)  334;  Potts  v.  Aechternacht,  93  Pa.  138;  Arrlngton 
:ary,  5  Bazt.  (Tenn.)  609. 
oMcMurtry  t.  Madison,  18  Neb  291. 

'0  Hammond  Y.  Holllday,  1  Car.  ft  P.  384;  Hoffman  v.  LivlngBton, 
N.  T.  Super.  Ct  662. 

"Boyd  V.  Watson,  101  Iowa,  214;  Porter  v.  HellinESwortb,  30 
c.  (N.  Y.)  628.    See.  alao.  Culver  v.  Nester,  116  Mich.  191. 
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1654  BROEBRS. 

If  the  brokers  are  induced  by  fraudulent  repres 
of  the  principal  to  accept  part  payment  of  their  co: 
in  satisfaction  of  the  amount  due  them  by  the  princi 
are  entitled  to  rescind  the  agreement  for  satiefac 
recover  the  full  amount  of  conmiisBions  which  h; 
ously  accrued  by  reason  of  a  aale  effected  by  the 
without  their  knowledge.'^* 

§  769.  BiB^ht  to  oompeniatioB  ia  general — NeoenU 
ployment. 
In  order,  however,  for  a  broker  to  he  entitled  t 
commissions  from  his  principal  for  services  perfo 
must  first  show  that  such  services  were  performed 
employment  of  himself,  as  broker,  by  the  princip. 
by  a  previous  contract"'  or  by  the  principal  accei 
adopting  his  acts."*  Services  rendered  as  a  me 
teer,  without  any  express  or  implied  request,  giv* 
right  to  commissions."''     Thus  a  broker  who  has 

It*  DoblnsOD  V.  McDonald,  92  Col.  33. 

iiaCaatner  t.  RicbardBon,  18  Colo.  496;  Herrlll  v.  L«Uli 
App.  263;  Atwater  t.  Lockwood,  39  Conn.  45;  WelntaouBe 
88  Conn.  2G0;  Mullen  v.  Bower,  22  Ind.  App.  2M;  Thomai 
Held,  7  Kan.  App.  669;  Weet  v.  Prewftt.  19  Kj.  L.  R.  1 
W.  467;  Cook  v.  Welcb.  9  Allen  (Maaa.)  3G0;  Nolan  v. 
Mich.  66;  CotBin  v.  Llnxweller,  34  Minn.  320;  CroBb7  v 
Lake  Ice  Co.,  74  Minn.  82;  Hlnda  v.  UotiTj,  36  N.  J. 
lUlnKWorth  v.  De  Mott,  6S  N.  J.  Ed.  8;  Longatreth  t.  K 
J.  Law,  112;  Callawar  v.  BqulUble  Trust  Co.,  67  N.  J. 
Sibbald  v.  Betblebem  Iron  Co.,  83  N.  T.  378,  38  Am.  Rep. 
V.  Froat.  48  App.  Div.  (N.  T.)  176;  Fowler  v.  Hoacbke,  53 
(N.  T.)  327;  Loeffler  v.  Friadman.  26  Mlac.  (N.  T.)  76C 
Johnson,  68  Pa.  43;  Twelfth  St.  Market  Co.  t.  Jackao; 
269;  Barp  v.  Cummins,  64  Fa.  394,  93  Am.  Dec.  718;  i 
Wanamaker,  186  Pa.  636;  Pipkin  y.  Home  (Tex.  Clr.  A 
W.  1000. 

"•Holly   T.  OoBllng,    3    B.    D.   Smith    (N.    Y.)    262; 
Hoschke,  G3  App.  DIt.  (N.  T.)  327;  Low  v.  Connecticut  i 
Co.,  46  N.  H.  284;  Keya  v.  Johnson,  68  Pa.  42;  Twelfth  ! 
Co.  T.  Jackson,  102  Pa.  269. 

ITS  Pierce  v.  Thomas,  4  E.  D.  Smith  (N.  T.)  364;  Oo 
Robinson,  1  HUt.  (N.  T.)  423;  Hamilton  t.  Olllender.  26 
(N.  T.)  166;  Cook  v.  Welch,  9  Allen  (Haas.)  360;  Hinds 
S6  N.  J.  lAW,  828. 
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iloyed  to  negotiate  a  sale  caniio 
ale  made  after  his  authority  li 
f  such  revocation  received  by  h 
eemed  to  be  voluntary,"*  It 
eceived  no  notiee.^''^  So  wher 
nt  being  employed  by  the  owne 
im  a  person  who  afterwards  re 
ered  some  other  assistance  witl 
r  request,  he  is  not  entitled  to  c< 
or  his  services,^  ^* 

According  to  some  author! tie 
onunission  for  selling  real  estat 
0,  or  acme  note  or  memorandun 
lua,  under  the  New  Jersey  stati 
o  real  estate  agent  selling  land  i 
lission  therefor  unless  the  atith 
ig,  no  compensation  can  be  reco 
n  oral  employment.'"*  So  the 
lat  in  cities  of  the  first  or  secoi 
'ho  sells  real  property  without  1 
wner  can  recover  no  commissioi 
ig  real  estate  for  sale  in  such  c 
J  guilty  of  a.  misdemeanor,'** 
te,  however,  which  prohibits  tl 
ions  unless  their  authority  to  se 
>  brokers  who  have  authority  t( 
pply  to  one  given  no  authority 
ile,  but  who  is  simply  employ* 

ITS  Brown  v.  Pforr,  38  Cal.  5E0;  A 
t.  3S6;  Neal  v.  Lehman,  11  Tex.  Ci 
>8  111.  42S;  Warwick  y.  Slade,  3  Ca 
am,  84  Minn.  G21, 

<"Baah  v.  Hill,  62  III.  216;  Lams< 

n. 

""  MeVlckar  v.  Rocbe,  74  App,  Dlv 
i^BKlng  V.  Benson,  22  Mont.  2E6 
3S;  Myree  v.  Surryhue,  67  Cal.  6{ 
al.  389;  Dolan  v.  O'Toole,  129  Ca! 
'-  J.  Law,  112;  Ballon  v.  Berg^enda 
I"  Ooldateln  v.  Scott,  76  App.  Div, 
liiLawa  1901,  c.  128;  WMteley  v.  ■; 
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Bible  purchaser  to  the  vendor  and  to  receive  eompens 
case  a  sale  is  effeeted.^*^ 

g  770.    Neoeuity  of  performance. 

And  not  onlj  must  the  broker  establish  his  empi 
as  broker,  but  as  a  general  rule  he  must  also  show 
has  completed  tbe  transaction  vrhich  he  undertook 
form,  subject,  however,  to  such  qualifications  as  shal 
hereafter.  If  he  does  not  show  a  full  performanci 
part,  or  a  good  excuse  therefor,  he  will  not  be  entith 
commission.*  ^^  His  right  to  compensation  attacl 
when  he  has  completed  bis  service  and  not  until 
Or  perhaps  a  better  statement  of  the  doctrine  would 
although  a  broker  is  not  usually  entitled  to  bis  com 
until  the  transaction  which  be  undertook  to  perform 
plete,  yet  if  he  has  faithfully  performed  his  par 
transaction,  and  from  no  fault  of  bis  own,  but  frc 
pendent  causes,  the  contract  is  not  consummated,  th 
will  be  entitled  to  his  commissions.^*'*  But  unlesf 
been  successful  in  carrying  on  tbe  transaction  for  i 
was  employed,  as  where  he  is  employed  to  find  a  ( 
for  his  principal,  be  is  never  entitled  to  recover  on 
tum  meruit^^*  "The  very  essence  of  a  brokerage 
sion  is  that  it  is  dependent  upon  success,  and  that 
no  way  dependent  upon,  or  affected  by,  the  amount 

1S2  Knausa  v.  Gottfried  Krueger  Brew.  Co.,  142  N.  T.  70. 

lesMcGavock  V.  Woodltef,  20  How.  <U.  S.)  221;  Gott 
Jennings,  1  La.  Ana.  6,  45  Am.  Dec.  TO;  Lestrade  v.  Vani 
Ann.  399:  Blanc  v.  New  Orleans  Imp.  &  B.  Co.,  2  Rob.  i 
DIdloa  V.  Duralde,  2  Rob.  (La.)  163;  Dniry  v.  Newman. 
26G:  Antladel  v.  Canfleld,  119  Mich.  229;  Jacobs  v.  Koll 
(N.  T.)  133;  Pratt  v.  Patterson,  7  Phila.  (Pa.>  135;  Ames  v 
107  Wis.  531.  A  broker  Is  entitled  to  commission,  as  agri 
where  he  furnishes  a  contractor  wltli  Information  by  wl 
contractor  enters  Into  a  contract  for  the  erection  of  ', 
Kaestner  v.  Oldham,  102  III.  App.  372. 

iM  Veaile  v.  Parker,  72  Me.  443. 

leiVan  Lien  v.  Byrnes,  1  Hilt.  <N.  T.)  133;  Paulsen  i 
2  Daly  (N.  T.)  40;  Hagar  v.  Donaldson,  164  Pa.  242;  I 
Neafle,  161  Pa.  392. 

iM  Cadlgan  v.  Crabtree.  179  Mass.  474,  88  Am.  St  Rep. 
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lone  b^  the  broker.  A  brokerage  commission  is  earned  if 
be  broker,  witbout  devoting  much,  or  any,  time  to  bunting 
ip  a  cuBtomer,  succeeds  in  procuring  one;  and  it  is  equally 
rue,  on  tbe  otber  baud,  not  only  tbat  no  commission  is 
■amed  if  a  broker  is  not  successful,  but  a  broker  is  not  en- 
itled  to  auy  compensation,  uo  matter  bow  mucb  time  be  bas 
levoted  to  finding  a  customer,"  if  his  efforts  are  not  success- 
ful."' 

\  771.    Snfficiencj  of  performance — ^lu  general. 

As  to  what  shall  constitute  such  performance  as  will  en- 
itle  tbe  broker  to  recover  his  commissions  cannot,  however, 
le  set  forth  in  any  definite  rule.  Tbe  circumstances  and 
igreements  between  the  parties  are  so  varying  and  indefinite 
n  tbe  different  cases  that  it  is  a  matter  of  some  difficulty 
o  determine  just  what  amounts  to  sufficient  performance  by 
he  broker  in  each  case.  It  may  be  that  the  parties  have 
entered  into  an  express  agreement,  making  the  payment  of 
ommissions  dependent  upon  some  contingency  or  condition, 
r  there  may  be  an  implied  agreement  to  tbat  effect;  or  again 
here  may  be  a  stipulation  that  tbe  contract  shall  be  com- 
tleted  within  a  specified  time,  and  in  such  cases  the  condi- 
iona,  contingencies,  or  stipulations  must  be  complied  with, 
lefore  the  broker  can  claim  commissions.'**  As  to  whether, 
hen,  tie  services  rendered  by  a  broker  in  any  particular  case 
imount  to  such  a  performance  as  will  entitle  him  to  bis 
ommissione  must  be  determined  from  the  facts  and  circum- 
tances  of  tbat  case.  While  there  is  no  general  rule  as  to 
>erformance  tbat  can  be  applied  to  brokers  as  a  class,  yet, 
a  to  certain  particular  classes  of  brokers,  there  are  deci- 
ions  that  amount  to  general  rules  in  regard  to  the  cases 
isually  arising  among  tbat  cla^s  of  brokers.  As,  perhaps, 
be  majority  of  reported  cases  have  arisen  among  real  estate 
irokera,  it  may  be  well  to  treat  briefly  of  tbat  class,  ae  an 

!■>  Cadlgaa  v.  Crabtree,  179  Maes.  480,  88  Am.  St.  Rep.  399. 

»«i  White  T.  Molloy,  9  App.  Dlv.  (N.  Y.)  101;  McPhall  ».  Buell, 
7  Cat.  US;  Rand  v.  Cronkrlte.  64  111.  App.  208;  Halprin  v.  Scbachne. 
5  MlBc.  (N.  T.)  797;  Ckibb  v.  Kenner  (Tenn.  Ch.  App.)  42  S.  W. 
77. 
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aid  to  cases  in  other  classes.  But  even  in  this  dasi 
cisions  are  not  in  harmony  on  the  different  points 

Beal  estate  broker.     As  a  general  rule,  a  brofa 

employed  to  sell  or  exchange  real  eetate  or  other  pre 
obtain  a  purchaser  therefor  performs  his  duty  and  is 
to  his  commissions,  when  he  finds,  and  introduces  to 
cipal,  a  person  who  is  ready,  able,  and  willing  to  pui 
exchange  on  the  terms  proposed  by  or  acceptable  to 
dor,^*"  although,  through  the  fault  of  the  principal,  tl 

i»»Oanaaa:    Llghth&ll  t.  Caffrey,  6  Leg.  News,  208. 

United  State*:  WatBon  v.  Brooks.  8  Sawy.  316,  13  Fed. 
Garock  t.  Woodllef,  20  How.  221. 

California;  Pbelan  v.  Gardner,  43  Cal.  306;  Dolan  t.  St 
Cal.  261;  Blumenthal  v.  Goodall,  89  Cal.  261;  Oullaban  t. 
100  Cal.  64S. 

Colorado:  BucklnKham  t.  Harris,  10  Colo.  466;  Leecta  v. 
14  Colo.  App.  45;  Walsh  t.  HastinES,  20  Colo.  243;  Wra 
pouter,  16  Colo.  271,  26  Am.  St  Rep.  266. 

JtlinoU:  Wilson  v.  Mason,  168  111.  304,  49  Am.  St.  I 
Pratt  V.  HotchklBs,  10  IIL  App.  603;  Schmidt  y.  Keeler,  63 
487;  Jenkins  t.  HoUlnKsworth.  83  111.  App.  139. 

Indiana:  McFarland  t.  Llllard,  2  Ind.  App.  160,  60  Am, 
234;  Fischer  t.  Bell,  91  Ind.  243;  Pape  t.  Wright,  116  Ind. 

Iowa:  Hurd  y.  Nellson,  100  Iowa,  656;  Smith  v.  Alien, 
60S;  Cassadr  y.  Beeley,  69  Iowa,  609;  Bums  y.  OUphant, 
466;   Bird  t.  Phillips,  115  Iowa.  703. 

Kentucky:    Coleman's  Ex'r  v.  Heade,  13  Bush,  368. 

Maine:    Teazle  t.  Parker,  72  He.  443. 

MaryUtnd:  Jones  t.  Adier,  34  Ud.  440;  Llvesy  t.  Hllle 
336. 

Mastachuiettt:    Desmond  v.  Stebblna,  140  Mass.  339. 

Michigan:  Wright  t.  Beach,  82  Hich.  469;  Fox  t.  Ronse, 
558. 

iflnne«o(a.-  Falrchlld  t.  Cunningham,  84  Minn.  621; 
Reee,  34  Minn.  277;  Hubachek  v.  Haziard,  83  Minn.  437. 

Mittouri:  Butts  ▼.  Rnbr,  85  Mo.  App.  405;  Flnley  t. 
Mo.  App.  604;  Oelatt  t.  Ridge,  117  Mo.  663,  88  Am.  St.  ] 
Oaty  T.  Foster,  18  Mo.  App.  639;  Tlmberman  t.  Craddocl 
638. 

Nebraaka:  Jones  v.  Stevens,  36  Neb.  849;  Stewart  t.  i 
Neb  631. 

Ifew  Hamjtthire:    Parker  v.  Bstabrook,  68  N.  H.  349. 

Jfev)  Jertey:    Hinds  t.  Henry,  36  N.  J.  Law,  328. 

IlexD  York:    Steinfeld  t.  Storm,  31  Misc.  167;  McClave 
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not  actually  consTunmated  ;'*"  or  altbougb  the  broker  has  not 
himBelf   made   a   binding  contract   of   Bale   with  the   pnr- 

49  N.  T.  661,  10  Am.  R«p.  431;  DucIob  t.  Cunningham,  103  N.  T. 
E7S;  Fraser  T.  WrckoO,  63  N.  T.  44E;  Simpson  t.  Smith,  36  Ulsc. 
S15. 

North  OaroHna:    Hallonee  y.  Toung,  119  N.  0.  649. 

Ohio:  Roush  T.  laetRer,  18  Ohio  CIrc.  R,  S06,  6  Ohio  Circ.  Dec 
760. 

Penmylvania:  Clendenon  t.  Fancoast,  76  Pa.  213;  Holmes  t. 
Neafle,  161  Pa.  393;  Pratt  v.  Patterson's  Es'ra.  112  Pa.  4TE. 

Tennessee:  Cheatham  t.  Yarbrongh,  90  Tenn.  77;  Woodall  v. 
Postor,  91  Tenn.  196. 

Texas:  Glbeon  t.  Otaj,  IT  Tex.  Civ.  App.  646;  Pr^or  v.  Jell7.  91 
rex.  86;  Oraves  t,  Balue,  78  Tex.  92;  De  Cordova  v.  Babn,  74  Tex. 
M3. 

Wiacotuin:  Barthell  v.  Peter,  88  Wis.  316,  43  Am.  St  Rep.  906; 
ames  T.  Lament,  lOT  Wis.  631. 

To  entitle  a  broker,  under  a  contract  authorizing  him  to  sell 
jtocka  and  to  receive  as  his  commlsalon  all  he  could  obtain  above 
i.  designated  price,  to  recover  such  commission  when  no  sale  is 
ictually  consummated,  he  must  prove  that  he  found  a  purchaser 
ready,  willing,  and  able  to  buy  the  property  on  the  terms  fixed,  and 
either  that  he  procured  from  that  person  a  valid  contract  binding 
llm  to  make  the  purchase,  or  that  he  brought  the  vendor  and  the 
proposed  purchaser  together  so  that  the  vendor  might  have  secured 
inch  contract  had  be  so  desired.  Readiness  and  vrllllngness  to 
;)urchase  can  be  shown  only  by  an  oOer  on  the  part  of  the  pur- 
:haser  to  the  vendor  to  enter  Into  the  contract  of  purchase,  or  by 
;he  execution  on  the  part  of  the  purchaser  of  a  valid  contract  of 
purchase.  Haltingly  v.  Pennla,  106  Cal.  614,  46  Am.  St  Rep.  87. 
it  the  purchaser  pays  part  of  the  purchase  money,  enters  Into  pos- 
lesslon,  and  Is  granted  the  privilege  of  selling  any  portion  of  the 
ands  purchased,  tbts  constitutes  a  sufficient  sale  to  create  a  liability 
n  favor  of  the  brokers,  though  the  purchaser  afterwards  surrenders 
lie  contract  and  delivers  up  possession.  Shainwald  v.  Cady,  92 
::al.  83. 

»«>Kock  V.  Emmerllng,  22  How.  (U.  S.)  69;  Netlson  v.  Lee,  60 
'M.  665;  Phelan  v.  Gardner,  43  Cal.  308;  Spauldlng  v.  Saltlel,  IS 
>)lo.  86;  Buckingham  v.  Harris,  10  Colo.  455;  Cawker  v.  Apple,  15 
3ola  141;  Flnnerty  v.  Fritz.  5  Colo.  174;  McEwen  v.  Kerfoot,  37 
:il.  630;  Hecht  v.  Hall,  62  111.  App.  100;  Flood  v.  Leonard.  44  111. 
ipp.  118;  McOnlre  v.  Carlson,  61  III.  App.  296;  Fischer  v.  Bell,  91 
:nd.  243;  Love  v.  Hlller.  63  Ind.  294.  21  Am.  Rep.  193;  Ford  v.  Bas- 
ey,  88  Iowa,  603;  Nelderlander  v.  Starr,  60  Ean.  770;  Holden  v. 
}tarka,  159  Maas.  603;  Reeves  v.  Vette,  63  Mo.  App.  440;  Harwood 
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chaser.*"  "No  binding  written  contract  of  sale  is  re 
if  the  principal  is  in  a  situation  to  execute  it  himself.' 
no  particular  terms  had  been  proposed,  he  has  ean 
commission,  when  he  produces  a  purchaser  whom  th 
cipal  accepts  or  to  whom  he  sells.*"  There  is  no  i 
tion  between  a  broker  to  sell  real  estate  and  a  broker 
purchasers  therefor.  In  either  case,  he  is  required 
no  more  than  find  a  suitable  purchaser.  He  cannot 
selling  unless  specially  authorized  to  do  so  by  power 
tomey.  That  must  be  done  by  the  prineipaL  The 
taking  to  sell  in  such  cases  is  no  more  than  an  engaj 
to  find   a  purchaser  who   is  ready  and  willing  to 

T.  Dlemer,  41  Mo.  App.  4S:  Jones  t.  Stevens.  36  Neb.  849; 
wood  V.  Burton,  27  Neb.  808;  Barnard  t.  Monnot,  33  How. 
Y.)  440;  Hart  v.  Hoffman,  44  How.  Pr.  (N.  Y.)  168:  M( 
Elder.  E6  N.  Y.  238;  Helntz  t.  Boehmer,  4  Ohio  N.  P.  226; 
Henarle,  13  Or.  156;  Edwards  t.  Qoldamlth,  16  Pa.  43;  CI 
T.  Yarbrough,  90  Tenn.  77  (altbough  It  was  stipulated  tbat  t 
mlBslona  should  be  paid  out  of  the  purchase  price);  Wo 
Foster,  91  Tenn.  195;  SulIlTan  t.  Hampton  (Tex.  CW.  App 
W.  235;  Brackenrldge  7.  ClarldBe,  91  Tei.  527;  Burnett  v. 
19  Tex.  ClT.  App.  711;  Orynekl  ▼.  Meuger,  15  Tex.  Civ.  App 

111  Buckingham  v.  Harrlfl,  10  Colo.  466;  Desmond  y.  Stebt 
Mass.  339;  McCreery  v.  Green,  38  Mich.  185;  Fraser  v.  Wyi 
N.  Y.  445;  Bracklnrldge  v.  Clarldge,  91  Tex.  627. 

"iQelatt  T.  Ridge,  117  Mo.  553,  38  Am.  SL  Hep.  683; 
HcOee,  2  Mackey  <D.  C.)  17;  Duffy  T.  HobBon.  40  Cat.  240 
Rep.  617;  Ruteoberg  v.  Main,  47  Cal.  213;  Brackenrldge  v.  ( 
91  Tex.  527. 

iBiCassady  y.  Seeley,  69  Iowa,  509;  Hanna  t.  Collins,  69  Ii 
Iselln  T.  Griffltb,  62  Iowa,  608;  Lockwood  v.  Halaey,  41  Ki 
Coleman's  Bx'r  v.  Meade,  13  Bush  (Ky.)  358;  Teaile  v.  Pa 
Me.  443;  Desmond  y.  Stebbfns,  140  Mass.  339;  Rice  T.  Ui 
Mass.  660;  Slbbald  v.  Bethlehem  Iron  Co.,  83  N.  Y.  378,  38  A 
441;  Glentwortb  v.  Lutber,  21  Barb.  (N.  Y.)  147;  Subs 
Schmidt,  55  N.  Y.  319;  Flak  v.  Henarle,  13  Or.  156;  Con 
Krakauer.  70  Tei.  736;  Stewart  y.  Mather,  32  Wis.  344.  S 
S  773. 

lit  McFarland  v.  Llllard,  2  Ind.  App.  160,  50  Am.  St.  R' 
Duffy  v.  Hobaon,  40  Cal.  240,  6  Am.  Hep.  617;  Ryon  v.  il 
Mackey  <D.  C.)  17;  Gobs  t.  Broom,  31  Minn.  484;  Reyi 
Tompklna,  23  W.  Va.  229.     See,  also,  Lockwood  v.  Rose, 
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His  right  to  commiasions  does  not  depend  upon  whether  the 
power  conferred  on  him  is  to  sell  or  merelj  to  secure  a 
buyer,  if  he  has  complied  with  his  part  of  the  contract  in 
procuring  the  purchaser.**"  And  though  he  has  agreed  to 
accept  his  commission  in  proportionate  amounte,  from  time  to 
time,  as  the  deferred  purchase  money  is  paid,  if  default  is 
made  in  payment  of  such  purchase  money  and  foreclosure 
had,  he  becomes  at  once  entitled  to  commission  upon  the 
amount  realized  on:  the  foreclosure  sale,  not  in  excess  of  the 
balance  due  him."'  But  if  he  does  not  procure  a  purchaser, 
his  negotiating  for  a  sale  will  not  entitle  him  to  commis- 
sions,'*^ nor  can  he  recover  on  a  quantum  meruit  for  serv- 
ices rendered.'**  So  a  contract  by  a  broker  to  find  a  pur- 
chaser is  not  performed,  so  as  to  entitle  him  to  commissions, 
where  he  procured  one  who  merely  obtained  an  option  on  the 
land,  and  made  no  offer  to  purchase.'** 

This  general  rule  rests  upon  the  general  usage  of  the  busi- 
ness and  may  be  modified  by  a  special  usage  or  hy  a  special 
agreement  between  the  parties.*"**  Thus  a  broker  may  so 
contract  wi^  his  principal  as  to  make  bis  compensation  de- 
pendent upon  a  contingency  which  his  own  efforts  cannot 
control,  even  though  such  contingency  relates  to  the  acts  of 
his  principal.'*' 

istpisfce  V.  Soule.  87  Cal.  313;  Stephens  v.  Scott,  43  Kan.  285. 

iM  Crane  v.  Eddy,  191  111.  645,  86  Am.  St.  Rep.  2S4. 

'*'  Sloman  v.  Bodwell,  21  Neb.  790;  MoDtgomery  v.  Knlckerl»acker. 
27  App.  Dl¥.  (N.  Y.)  117;  Cadlgan  v.  Crabtreo.  179  Mass.  474,  88 
Am.  St  Rep.  397. 

i»  Cadlgan  T.  Crabtree,  179  Mass.  474,  88  Am.  St.  Rep.  397. 

ist  Block  T.  Walker,  72  Fed.  GEO;  Pape  v.  Romy,  16  Ind.  App.  470; 
Algler  V.  Carpenter  Place  Land  Co.,  51  Kan.  718;  Butts  \.  Ruby,  85 
Mo.  App.  405;  Levy  v.  Kottman,  11  Misc.  (N.  Y.)  372;  Brackeo- 
ridge  V.  Clartdge,  91  Tex.  527;  Dwyer  v.  Raborn,  6  Wash.  213; 
Arthur  D.  Jones  ft  Co.  v.  Ellenleldt,  28  Wash.  687. 

s«HIndB  V.  Henry,  36  N.  J.  Law,  328;  Read  v.  Rann,  10  Bam. 
ft  C.  438;  Broad  v.  Thomas,  7  BIng.  99. 

""Bull  T.  Price,  7  Blng.  238;  Hammond  v.  Crawrord,  35  U.  3. 
App.  1;  HcPhall  v.  Buell,  87  Cal.  115;  Rand  v.  Conkrlte,  64  III.  App. 
208;  Robinson  v.  Klndley,  36  Kan.  167;  Walker  v.  Tlrrell,  101  Mass. 
257,  3  Am.  Rep.  352;  Flower  v.  Davidson,  44  Minn.  46;  Hinds  r. 
Henry,  36  N.  J.  Law,  328;  Piatt  v.  Kohler,  66  Hun  (N.  Y.)  557; 
Halprtn  v.  Schachne,   26   Misc.    (N.   Y.)    797;    White  v.  Molloy,  9 
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It  haa  been  held  in  some  cases,  however,  that  the  I 
of  parties  together  includea  the  idea  of  their  being  b 
each  other  by  a  valid  contract,  and  an  agreement 
broker  to  procure  a  purchaser  not  only  implies  that  t 
chaBer  shall  be  able  to  comply,  but  Uiat  the  seller  i 
purchaser  must  be  bound  to  each  other  in  a  valid  coni 
And  some  of  the  cases  go  so  far  as  to  hold  that  the 
must  produce  a  person  who  ultimately  becomes  a  pt 
before  he  is  entitled  to  hia  commissions.  •  It  is  not  s^ 
that  be  should  enter  into  an  agreement  to  purchase, 
must  actually  purchase,  by  complying  with  the  terma 
upon,  unless  his  failure  to  do  so  is  occasioned  by  tl 
of  the  vendor.""     Thus,  a  broker  has  been  held  not 

App.  DlT.  (N.  Y.)  101;  Cobb  r.  Kenoer  (Tenn.  Ch.  App.) 
277. 

lot  Wilson  T.  Mason,  168  III.  304,  49  Am.  St.  Rep.  164;  J( 
Holllngswortb,  83  111.  App.  139;  mestedt  v.  Dietrlcb,  84 
604;  Webber  v.  Holmes,  174  Uass.  410;  Cook  t.  Flake, 
(Mass.)  491;  Tombs  v.  Alexander,  101  Mua.  2E6,  3  Am.  £ 
Carnes  v.  Howard,  180  Maes.  669;  Lnnnej'  v.  Healej,  66  1 
44  L.  R.  A.  593;  Parker  v.  Bstabrook,  68  N.  H.  349.  i 
authorized  to  sell  property,  and  who  infonna  hlB  prlncl 
there  la  a  party  willing  to  purchaae  on  the  terms  upon  w 
prlDclpal  bad  antborlzed  the  sale  to  be  made,  bnt  wlthom 
who  ia  the  propoaed  purcbasBr,  cannot  recover  his  comi 
though  the  principal  refuaed  to  make  the  sale,  if  the  p 
never  entered  into  any  valid  and  enforceable  contract  of  i 
and  never  made  any  otier  to  the  principal  to  do  ao.  Tta{ 
of  the  principal  does  not  entitle  the  broker  to  the  benel 
would  have  accrued  to  him  upon  performance.  If  he  on 
had  not  ao  far  performed  hia  contract  as  to  obtain  a  valid 
of  purchase.    Mattlngly  v.  Pennle.  105  Cal.  514,  45  Am.  8L 

iMHale  V.  Eamler,  86  Fed.  161;  Quitzow  v.  Perrin,  120  I 
Lindley  v.  Fay,  119  Cal.  239  (where  the  broker's  commlsf 
to  be  paid  "ont  of  the  flrat  money  received");  Ford  v.  Br 
Cal.  551;  Hyams  v.  Miller,  71  Ga.  608:  Boyd  v.  Watson,  H 
214;  Hurd  V.  Neilson,  100  Iowa,  E56;  Stewart  v.  Fowler, 
677;  Stratton  v.  Jones,  20  Ky.  L.  R.  1787.  60  S,  W.  33;  De  £ 
Taney,  13  La.  Ann.  161;  Kimberly  v.  Henderson,  29  Md.  51 
arda  v.  Jackson,  31  Hd,  250,  1  Am.  Rep.  49;  C:ampbell  v.  Va 
73  Mo.  App.  84;  Walah  v.  Gay,  49  App.  Div.  (N.  T.)  BO;  1 
Loeffler,  18  Ohio  Circ.  R.  808,  6  Ohio  Clrc.  Dec.  760;  Pryor 
91  Tei.  86.    And  see  Ward  v.  Zborowakl,  31  Misc.  (N.  T.)  6( 
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0  eomuuBsioDS  for  procuring  a  purchaser  of  land,  where  his 
)rincipal  and  the  proposed  purchaser  failed  to  consummate 

1  sale  because  of  a  diepute  over  taxea.'"*  So  it  has  been 
leld  that  a  broker  authorized  to  aell  laud  for  a  commission 
loes  not  effect  a  aale,  so  as  to  be  entitled  to  such  commission, 
)y  procuring  a  purchaser  who  enters  into  a  contract  by  which 
le  agrees  to  bu;  the  land,  or  to  forfeit  the  earnest  money  as 
lamages  for  nonperformance  of  the  contract."" 

Sut  "in  all  cases,  under  all  and  varying  forms  of  expres- 
lion,  the  fundamental  and  correct  doctrine  is  that  the  duty 
issumed  by  the  broker  is  to  bring  the  minds  of  the  buyer  and 
filler  to  an  agreement  for  a  sale,  and  the  price  and  terms  on 
vhich  it  is  to  be  made,  and  until  that  is  done  his  right  to  com- 
uiBsions  does  not  accrue.""" 

}  778.    Neoesiity  of  oontraot  in  writing. 

If  the  broker  is  specially  employed  to  negotiate,  for  his 
principal,  the  purchase,  sale,  or  exchange  of  real  estate,  at 
I  fixed  sum,  his  services  will  not  be  complete  until  a  valid 
written  contract  binding  on  both  vendor  and  purchaser  has 
jeen  entered  into  to  purchase,  sell,  or  exchange  on  the  terras 
ipecified,  tmless  this  condition  is  waived  by  the  principal; 
)ut  until  such  contract  has  been  made  or  waived,  the  broker 
las  not  earned  his  commissions.*"'     Or  if  it  is  agreed  be- 

r.  Ryan,  4  App.  D.  C.  283:  Wllaon  v.  Mbsod.  168  111.  304,  49  Am.  St. 
lap.  164;  DorrlDgton  v.  Powell,  G2  Neb.  440.  But  see  Tfaain  t.  Pbll- 
>rlck,  36  Miac  (N.  T.)  829. 

MiQuthmann  t.  Heuer,  31  Misc.  (N.  Y.)  810. 

tot  Lawrence  v.  Rhodes,  188  111.  9^. 

"o"  Sibbald  V.  Bethlehem  Iron  Co.,  83  N.  Y.  378,  38  Am.  Rep.  444. 
:itlns  McGavock  t.  Woodlief,  20  How.  (U.  S.)  221;  B&mes  v.  Rob- 
srta,  6  Bo8W.  (N.  Y.)  73;  Holly  v.  Oosllng,  3  B.  D.  Smith  (N.  Y.) 
!62;  Eock  t.  Emmerllng,  33  How.  <U.  S.)  72;  Corning  v,  Calvert, 
!  Hllt.  (N.  r.)  B6. 

"'Hale  v.  Kumler,  85  Fed,  161;  Pord  v.  Brown,  120  Cal.  6E1; 
L«ete  V.  Norton,  43  Conn.  219;  Hyams  v.  Miller.  71  Qo.  60S;  Odel) 
V.  Dozler,  1D4  Qa.  203  (altbough  the  contract  may  be  afterwards 
modlfled  or  a  new  one  made) ;  Kerfoot  v.  Steele,  113  III.  610;  WUaon 
V.  Mason,  158  III.  304,  49  Am.  St.  Rep.  162;  Micks  t.  Stevenson,  22 
[nd.  App.  476;  Love  v.  Miller,  53  Ind.  294.  21  Am.  Rep.  192;  Tombs 
r.  Alexander,  101  Mass.  256,  3  Am.  Rep.  349;  Cook  v.  Flake,  12  Gray 
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tween  the  broker  and  the  owner  that  such  contrac 
shall  be  in  writing,  then  no  commiBsion  can  be  collec 
anch  written  contract  to  purchase  is  furnished.^"* 
will  not  be  entitled  to  such  commissions  if  he  effect 
a  parol  agreement  for  sale,  whidi  is  repudiated  by 
posed  purchaser  before  its  reduction  to  writing,  tht 
no  fault  upon  the  part  of  the  owner  of  the  realty.* 
if  a  contract  is  of  such  a  character  that  the  vendee  i 
cessfully  plead  tbe  statute  of  frauds  against  its  perf< 
it  is  not  a  valid  contract  entitling  the  broker  to 
sions.'*" 

(Mass.)  491;  PearEon  v.  Mason,  120  Maes.  53;  Carnes  v.  Ho 
Mass.  569;  Lunney  v.  Heal«r,  66  Neti.  313.  44  L.  R.  A.  S93: 
V.  Clark,  86  Tenn.  B83;  Parker  v.  Walker,  86  Tenn.  566. 

A  sale  Is  effected,  so  as  to  entitle  a  real  estate  broker  to 
missions,  witbin  the  meaning  of  a  contract  bj  wblcb  tt 
agreed  to  pay  him  a  commission  If  he  should  effect  a  sale  i 
real  estate,  where  such  contract  was  made  after  tbe  t«rma 
between  the  vendor  and  vendee,  brought  together  by  him, 
tied,  and  subsequently  the  parties  signed  an  agreement  to 
buy  within  a  certain  time,  on  condition  that  a  certain  relea 
be  procured,  though  aHerwards,  aoleljr  because  of  the  failu 
vendee  to  pay  as  agreed,  tbe  vendor  notified  him  that  "tt 
was  at  an  end,"  and  retained  the^noney  already  paid  by  tl 
as  a  forfeit.    Ward  v.  Cobb,  148  Mass.  518.  12  Am,  St.  Rep 

Where  the  defendant  sent  a  proposal  to  a  broker  In  thee 
"It  you  send  or  cause  to  be  sent  to  me,  by  advertisement 
wise,  any  party  with  whom  I  may  see  fit  and  proper  to  efft 
or  exchange  of  my  real  estate,  above  described,  1  will  pay 
sum  of  (200,"  and  the  broker  found  a  person  who  propose 
chase  the  property,  but  tbe  sale  was  not  effected.  It  was 
broker  was  not  entitled  t«  compensation.  Walker  v.  Tl 
Mass.  267,  3  Am.  Rep.  35Z.  So  under  an  agreement  by  « 
principal  is  to  pay  the  brokers  a  stipulated  commission  on 
event  they  bring  about  a  sale  of  tbe  principal's  land  on  ter 
factory  to  him,  the  brokers  are  not  entitled  to  the  comml 
merely  calling  the  purchaser's  attention  to  the  fact  the  lai 
sale.    Green  v,  Owlngs.  19  Ky.  L.  R.  680,  41  S.  W.  264. 

zosMcParland  v.  Llllard,  2  Ind.  App.  160,  50  Am.  St.  li 
Fischer  v.  Bell,  91  Ind.  243. 

MsQUcbrlst  V.  Clark.  86  Tenn.  583;  Parker  v.  Walker. 
666;  Christensen  v.  Wooley,  41  Mo.  App.  63. 

iia  Wilson  V.  Mason,  158  111.  304,  49  Am.  St.  Rep.  162, 
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773.  Acceptance  or  ntifloation  by  the  principal. 
But  where  the  hroker  preaeDU  to  his  principal  &  proposed 
rchaser,  and  the  principal  accepts  such  purchaser,  either 
on  the  terms  previoiislj  proposed  or  upon  terms  then 
reed  upon,  qnd  enters  into  an  enforceable  contract  with 
[Q,  without  any  fraud,  concealment,  or  other  improper  prnc- 
e  on  the  part  of  the  broker,  the  latter's  undertaking  will 
ve  been  completed  and  his  commiasiona  fully  earned;^" 
:hough  it  turn^  out  that  the  customer  is  unable  or  refuses 
comply  with  his  contract,  and  for  that  reason  the  trans- 
tion  is  not  consummated.'^'  The  ground  on  which  this 
settled  is  that,  by  entering  into  a  valid  contract  with  the 

■■n  Coward  v.  Clanton.  122  Cal.  461;  Smith  t.  Schlele,  93  Cal.  Ii4; 
iowl«s  Y.  Harvey.  10  Colo.  App.  9;  Lincoln  v.  McClatcble,  36  Conn, 
i;  Wilson  v.  Maaon,  158  III.  304,  49  Am.  St  Rep.  162;  Lapsley  v. 
IridBe,  71  111.  App.  652;  Jenkins  t.  Hollingaworth.  83  111.  App. 
I;  Springer  r.  Orr,  82  111.  App.  568;  McFarland  t.  Ltllard,  2  Ind. 
p.  160.  60  Am.  St.  Rep.  234;  Ratts  t.  Shepherd,  37  Kan.  20;  Lock- 
od  T.  Halaer,  11  Kan.  166;  Plant  v.  Thompson,  42  Kan.  664,  16 
1.  St  Rep.  612;  Coleman's  Ex'r  t.  Meade,  13  Bush  (Ky.)  368; 
cho  V.  Smith,  176  Mass.  596,  79  Am.  St.  Rep.  346;  Brooks  t. 
athers.  111  Mich.  463;  Hannan  t.  Fisher.  82  Mich.  208;  Hitchcock 
Qriffln,  S9  Hlch.  447,  41  Am.  St  Rep.  624;  Francis  t.  Baker.  46- 
on.  83:  Gelatt  v.  Ridge.  117  Mo.  553.  38  Am.  St.  Rep.  683;  Hender- 
i  T.  Mace,  64  Mo.  App.  393;  Bnindage  v.  McCormick,  69  Hun  (N. 

65;  O'Toole  t.  Tucker.  17  Misc.  (N.  Y.)  664;  Lrle  v.  Bennett,. 
Mloc.  (N.  Y.)  476;  Miller  t.  Barth,  35  Misc.  (N.  Y.)  372;  Dayton 
American  Steel  Barge  Co..  36  Misc.  (N.  Y.)  223;  Burchfield  t. 
imth,  10  Pa.  Super.  Ct  618;  Keye  v.  Jotisaon,  68  Pa.  42;  Hunte- 
r  T.  Arent  (S.  D.)  93  N.  W.  653;  Pryor  v.  Jolly  (Tex.  Civ.  App.> 
S.  W.  1019;  Thornton  v.  Moody  (Tex.  Civ.  App.)  24  S.  W.  331r 
ilr  V.  SloBSon.  £7  Tex.  Civ.  App.  403.  A  deed  executed  by  the  prln- 
al  after  suit  is  instituted  is  admlsalble  to  show  a  ratification  oC 
I  broker's  contract  Gelatt  v.  Ridge,  117  Mo.  653,  38  Am.  St 
p.  683.  See,  also,  Cannon  v.  Caatleman,  24  Ind.  App.  ISS. 
"Wray  v.  Carpenter.  16  Colo.  271,  25  Am.  St.  Rep.  2S5;  Jenkins 
Sotllngsworth,  83  111.  App.  139;  Frleetedt  v.  Dietrich,  84  111.  App.' 
;  Off  v.  J.  B.  Inderrleden  Co.,  74  111.  App.  106;  Webber  v.  Holmes. 

Mass.  410;  Roche  v.  Smith,  176  Maaa.  696,  79  Am.  St  Rep.  345; 
ird  T.  Cobb,  148  Mass.  618,  12  Am.  St.  Rep.  687;  Lumney  v. 
iley,  6G  Neb.  313;  Parker  v.  Batabrook,  68  N.  H.  349;  Kelley  v. 
iter.  132  N.  T.  1,  28  Am.  St.  Rep.  642;  Travia  v.  Graham,  23  App. 
r.  (N.  Y.)  214;  Hippie  v.  Laird,  189  Pa.  472. 
C.  *    8.— 106. 
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cufltomer  produced  by  the  broker,  the  principal  a» 
customer  aa  able,  ready,  and  willing  to  complete 
tract*"  Thus,  thoufrb  a  contract  of  sale  made 
estate  broker  varies  from  the  terms  of  his  auth( 
upon  approval  and  ratification  by  the  principal,  i 
a  part  of  the  original  contract,  and  the  brokef  is  e 
his  commissions  as  fixed  therein.'**  Yet  if  the 
in  accepting  him  as  the  purchaser  did  not  rely  oi 
judgment,  but  rather  upon  that  of  the  broker,  and 
chaser  is  not  able  to  comply  with  his  contract,  t 
would  not  be  entitled  to  commissions;'"*  nor  would 
titled  to  commissions  if  the  ratification  was  mat 
strength  of  false  statements  made  by  him.''' 

The  same  nile  applies  when  the  principal  < 
buy  instead  of  sell,  or  when  the  broker  is  em 
get  for  his  principal  a  certain  piece  of  land.''^ 
a  broker  employed  to  procure  a  person  to  convey  li 
principal,  by  way  of  sale  or  exchange,  in  good  ] 
duces  a  customer  as  a  person  ready,  able,  and  will 
so,  the  principal  has  three  courses  of  action  opei 
(1)  He  may  examine  the  title  of  the  customer,  a 
him  or  not  accept  him  on  learning  the  result  of  the 
tiou.  (2)  He  may  enter  into  a  contract  with  him, 
it  is  provided  that  his  title  shall  be  examined, 
turns  out  that  his  title  is  not  good  the  contract  is  i 
(3)  He  may  enter  into  a  binding  contract  with  hi 
conveyance  of  the  land.  In  case  he  takes  the  thi 
of  action  he  is  given  full  compensation  in  damag 

II*  Rocbe  V.  Smith,  ITG  Mass.  595,  79  Am.  St.  Rep.  347 
IK  Gelatt  V.  Ridge.  117  Ho.  563,  38  Am.  St.  Rep.  683 
Schlele,  93  Cal.  144;  Coward  v.  Clanton,  122  Cal.  451; 
HolllDgsbead,  40  III.  App.  I9g;  McFarland  v-  Llllard.  i 
160,  GO  Am.  St.  Rep.  234;  Nesbitt  v.  Helser.  49  Mo.  383 
sen  V.  Wooley,  41  Mo.  App.  B3:  Oltder  v.  Davis,  13T 
Blair  V.  SloBson,  27  Tex.  Civ.  App.  403;  Edward  H.  Bvi 
Cumberland  Olass  Kte.  Co.,  112  Wla.  544;  Wllles  v. 
Wis.  81. 

>ii  Butler  v.  Baker,  17  R.    I.  682,  33  Am.  St.  Rep.  S97 
Jetter.  18  Mlac.  (N.  Y.)  368. 
2i«  Courtney  v.  Continental  Land  A  CatUe  Co.,  17  Hon 
"'Roche  V.  Smith,  176  Maas.  69G,  79  Am.  St.  Rep.  34E 
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loss  of  bis  bargain,  if  the  customer  fails  to  fulfill  big  con- 
tract by  conveying  the  land.  Since  tbe  principal  gets  full 
som^ensation  for  the  loaa  of  hie  bargain  in  that  event,  there 
is  no  escape  from  holding  that  the  broker  has  earned  his 
ximmission  when  his  efiForts  have  resulted  in  the  making  of 
I  valid  contrai^t.  It  does  not  lie  in  the  moutb  of  a  principal 
.0  say  that  the  broker's  commission  baa  not  been  earned, 
vben  he  has  secured  through  tbe  broker's  efforts  tbe  land  he 
^shed,  or  full  compensation  for  tbe  loss  of  it  He  cannot 
■etain  tbe  right  to  this  compensation  and  not  pay  for  tbe 
broker's  services  in  obtaining  it  for  him.""* 

}  774.     Broker  need  not  negotiato  the  tale. 

As  has  been  su^ested  heretofore,  it  is  not  necessary  that 
he  broker  should  n^otiate  tbe  sale  or  exchange,  in  order 
o  entitle  bim  to  his  commissions,  if  it  appears  that  he  intro- 
iuced  the  parties,  and  such  introduction  led  up  to  the  con- 
ract,  or  in  other  words  that  he  was  the  procuring  cause  of 
he  sale  ;^'*  nor  ia  it  necessary  that  he  should  be  present  when 
he  negotiations  were  completed;**"  nor  that  the  vendor 
iiould  have  known,  at  the  time,  that  the  purchaser  bad  been 
ound  by  the  broker.*"' 

"■  Rocbe  V.  Smith.  176  Mass.  59G.  79  Am.  SL  Rep.  345,  34S. 

"»  Scott  T.  Patterson,  G3  Ark.  *9;  Baraett  v.  OlutloK,  3  Ind.  App. 
15;  Veasle  v.  Parker,  72  He.  U3;  Attrill  v.  Patterson,  6S  Md.  226; 
lice  V.  Mayo,  lOT  Mass.  550;  Fox  v.  Rouse,  47  Mich.  658;  Timber- 
lan  T.  Craddock,  70  Mo.  638;  Redfleld  t.  Tegg,  38  N.  Y.  217:  Suas- 
orff  V.  Schmidt,  55  N.  Y,  319;  Wyckoff  v.  BHsb.  12  Daly  (N.  Y.) 
24;  Lloyd  t.  Matthews,  51  N.  T.  132;  Lyon  v.  Mitchell,  36  N.  Y.  237, 
3  Am,  Dec.  502;  Royster  v.  Mageveney,  9  Lea  (Tenn.)  148;  Brack- 
nrldge  v.  Clarldge,  91  Tex.  627;  McKeoete  v.  Lego,  98  Wis.  364. 
LQd  Bee  post,  i  776. 

iioSIbbald  V.  Bethlehem  Iron  Works,  83  N.  Y.  37S,  38  Am.  Rep. 
41;  Royster  v.  Mageveney,  9  Lea  (Tenn.)  148;  Drelsback  v.  Rol- 
1ns,  39  Ken.  268;  Tlmberman  v.  Craddock,  TO  Mo.  63S;  Roush  y. 
loeffler,  IS  Ohio  Clrc.  R.  806,  6  Ohio  Clrc.  Dec.  760:  McOavock  t. 
/oodlief,  20  How.   (U.  3.)   221. 

"'Ooffe  V.  OlbBon,  18  Mo.  App.  1;  Wylle  v.  Marine  Nat.  Bank,  61 
r.  Y.  415;  SuBBdorffl  v.  Schmidt.  66  N.  Y.  320;  Craig  t.  Wead,  68 
leb.  78Z;  Boyd  v.  Wataon.  101  Iowa.  214;  Hambleion  v.  Fort,  68 
leb.  282;  Rounds  v.  Alee,  116  Iowa,  346. 
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§  779.  Seiponsibilitr  and  readinen  of  propoied  parol 
So  in  order  for  the  broker  to  be  able  to  recover  h 
miasions  for  producing  a  purchaser,  where  the  sale 
completed,  it  is  incumbent  on  him  to  ahov  that  the 
presented  hj  him  was  one  of  sufficient  financial  abil 
cause  it  is  part  of  bis  undertaking  to  produce  such 
son.'*^  The  production  by  the  broker  of  a  person 
chaser  is  an  implied  representation  on  his  part  tliat  si 
son  is  able  financially  as  well  as  ready  and  willing, 
chase.*'"  And  if  the  broker  shows  that  he  has  pro( 
purchaser  who  was  ready  to  take  and  pay  for  the  p 
and  the  owner  refuses  to  convey,  the  broker  may  m 
an  actioD  against  him  for  breach  of  contract,  where 
agreed  in  writing  to  convey  it  to  the  intending  pu: 
from  whom  the  broker  was  to  receive  his  commis 
There  are  other  cases,  however,  which  hold  that  the 
of  proof  is  on  the  principal  to  show  that  the  person  pi 
ie  not  responsible,  on  the  ground  that  it  is  to  be  pri 
until  the  contrary  appears,  that  the  person  procure 
purchaser  is  solvent  and  pecuniarily  able  to  make  t 
chase.**"     But  if  the  owner  repudiates  the  sale  on  son 

"•McOavock  v.  Woodllef,  20  How.  (U.  S.)  221;  Cook  ' 
116  Ala.  395;  Jenkins  v.  Ho llfnga worth,  83  111.  App.  139; 
Hotcbklss.  10  111.  App.  603;  Leahy  v.  Hair,  33  III.  App.  461 
T.  Orlfflth,  62  Iowa,  6GS;  Bets  v.  Wiltl&ma  ft  W.  Land  ft  L 
46  Kan.  45;  Coleman's  Ex'r  v.  Meade,  IS  Bush  (K7.)  368; 
V.  Walker,  41  Uo.  App.  US;  HuUenboff  v.  G«tuler,  15  N.  ' 
673;  Folaom  v.  Hesse,  24  Mlac.  (N.  J.)  71S;  Butler  v.  B 
R.  I.  5S2,  3S  Am.  St.  Rep.  S97.  After  the  execuUon  of  a 
ol  sale,  the  vendor's  liability  for  commlaBlons  Is  not  alR 
the  financial  Inabllltr  of  the  purchaser  to  perform  a  ■ 
Wright  V.  Brown,  6S  Mo.  App.  677. 

»>i  Butler  V,  Baker,  17  R.  I.  6S2,  S3  Am,  St.  Rep.  897. 

M*  Atkinson  v.  Pack.  114  N.  C.  697. 

tiKOrosae  v.  Cooley,  43  Minn.  188;  Oosa  v.  Broom,  31  Ml; 
Parker  v.  Bstabrook,  68  N.  H.  349;  Hart  v.  Hoffman,  44  t 
(N.  Y.)  168;  SImonson  v.  Klselck,  4  Daly  {N.  Y.)  143; 
Kroemeke,  4  Daly  (N.  Y.)  268;  Fairly  v.  Wappoo  Mills,  ' 
227  (where  the  principal  has  accepted  the  purcfaaoer) ;  SI 
v.  Montpeller  Carriage  Co..  37  Fed.  760  (holding  that  wt 
right  to  question   the  purchaser's  reaponslblllty  has  not  I 


Digitized  byGoOgIc 


§  775  LIABILITT  OP  PRINCIPAL.  1669 

ground  than  tlie  purchaser'a  financial  inability  to  complete 
tbe  purchase,  he  eannot  on  that  ground  defeat  the  broker's 
action  for  commissione,  unleaa  that  ground  is  made  an  ele- 
ment of  tbe  contract  between  the  broker  and  the  owner,*" 

It  is  also  incmnbent  on  the  broker,  in  order  to  recover  his 
commissions,  to  show  that  the  purchaser  produced  by  him 
was  read;  and  willing  to  complete  the  sale  or  exchange  on 
tbe  terms  proposed  by  the  principal  ;*^^  and  unless  be  is  so 
proven,  the  seller  is  not  bound  to  accept  him  or  to  pay  tbe 
commissions.*'"  And  if  he  produces  a  customer  on  terms 
different  from  those  proposed  by  his  principal,  he  is  not 
entitled  to  his  commissions,  though  a  contract  is  subsequently 
made  with  such  customer  through  another  broker  on  terms 
substantially  the  same  as  those  proposed  by  the  principal  to 
him.**"     Tbe  principal  may,  however,  waive  any  variance 

served  b?  the  prindval,  the  broker  may  recover  hie  com mlas Ions 
wlthDUt  showlns  euch  reeponslblUty). 

*M  HcFulaod  v.  Llllard.  2  Ind.  App.  160,  SO  Am.  St.  Rep.  234. 

mUcOarock  v.  Woodllef.  20  How.  (U.  S.)  221;  SuIliTBD  T. 
Mllllken,  113  Fed.  S3;  WaUrman  v.  Boltlnghouse.  S2  Cat.  659; 
Wilson  V.  Hoson.  l&S  III.  304.  ii  Am.  St.  Rep.  163;  Schmidt  v. 
Keeler.  63  III.  App.  4S7;  Ward  v.  Lawrence,  79  111.  2»S;  Hoyt  v. 
SblDb«rd,  70  111.  309:  Reea  v.  Spruance,  4S  111.  308;  Platt  v.  Johr, 
9  Ind.  App.  5S;  Dent  v.  Powell,  S3  Iowa,  711;  Algler  T.  Carpenter 
Place  lAnd  Co..  SI  Kan.  718;  Klmberly  v.  Headereon,  29  Ud.  512; 
Schwartie  v.  Tearlr,  31  Hd.  270;  Chapin  t.  Bridges,  116  Mass.  106; 
Cadigan  v.  Crahtree,  17S  Uaaa.  474,  8S  Am.  St.  Rep.  397;  WllUama 
V.  HcOraw,  62  Htch.  480;  Hamlin  v.  Schulte.  31  Minn.  486;  Brad- 
ford T.  Menard,  36  Mtnn.  197;  Harden  v.  Qrlllo,  26  Mo.  App.  289; 
Chllda  v.  Ptomey,  17  Hont.  602;  Parker  v.  Estabrook.  68  N.  H. 
349;  Wylle  r.  Marine  Nat  Bank,  61  N.  T.  416;  Fraser  t.  Wyckofi, 
63  N.  T.  446;  Smith  v.  Seattle,  L.  S.  «  B.  R.  Co..  72  Hun  (N.  Y.) 
202:  MiukowiU  V.  Homberger,  20  Misc.  (N.  T.)  658;  Folaom  t. 
Hemae,  24  MlBc.  (N.  T.)  713;  Klrwan  v.  Barney.  27  Uiec.  (N.  T.) 
181;  Booth  V.  Moody.  30  Or.  222;  Clendeoon  v.  Pancoast,  75  Pa. 
213;  Tousey  v.  Etsel,  i  Otah,  329.  Compare  Springer  v.  Orr,  82 
111.  App.  568. 

iiiTombe  V.  Alexander,  101  Maaa.  265,  3  Am.  Rep.  349;  Prstt  v. 
Hotchklaa,  10  111.  App.  603;  Hamlin  v.  Schulte,  31  Minn.  486; 
Toder  v.  White,  76  Mo.  App.  156;  Praier  v.  Wyckoff.  88  N.  T.  446: 
Wylle  V.  Marine  Nat.  Bank,  61  N.  T.  416:  Moaea  v.  Blerilng,  31  N. 
Y.  462. 

"*  Cadigan  t.  Crabtree,  179  Mass.  474,  88  Am.  St.  Rep.  397. 
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that  m&y  arise  between  the  terms  or  conditions  proj 
him  and  those  proposed  by  the  seller.''" 

g  776.  Broker  must  be  the  prooorint'  cause — Ferfon 
the  prmoipal  or  another. 
Id  short  it  may  be  stated  as  a  general  rule  that  it 
tial  to  the  broker's  right  to  commissions  that  he  al 
the  procuring  cause  of  the  sale,  or  other  business 
transacted  through  his  agency.  It  is  necessary  i 
eflforts,  however  slight,  should  have  been  the  means 
which  the  sale  is  effected  or  the  other  business  trans: 

MO  McArttiur  v.  Slauson,  53  Wis.  41;  Stewart  v.  Hatber 
344. 

m  Green  v.  Bartl«tt,  14  C.  B.  (N.  8.)  681;  Manaell  v.  < 
li.  R.  9  C.  P.  139;  Starr,  Son  ft  Co.  t.  Royal  E)ec.  Co., 
Scotia,  166;  Anderson  v.  Smytbe,  1  Colo.  App.  253;  B 
Borden,  13  Colo.  App.  4S1  (and  the  law  favors  that  cod 
ot  the  contract,  and  that  Interpretation  at  the  tacts  and  at 
parties,  which  will  best  eecure  to  the  broker  payin«nt  of 
missions);  Idncoln  v.  McClatcble,  36  Conn.  136;  Doonan  v 
Oa.  295;  Pope  v.  Beals,  108  Mass.  561;  Cadlgan  v.  Crat 
Mass.  474;  Crowley  v.  Somervllle,  TO  Mo.  App.  376;  Sh( 
Hedden,  29  N.  J.  Law,  334;  Wylle  v.  Marine  Nat.  Bank, 
415;  Burchfleld  v.  Grlfflth,  10  Pa.  Super.  Ct.  618. 

In  Barp  v.  Cummins,  64  Pa.  394,  93  Am.  Dec.  719.  W 
C.  J.,  says:  "Hla  service,  as  broker,  however  slight,  mu 
efOclent  cause  of  the  sale.  If  a  mere  Introduction  of  the  pt 
the  notice  of  the  buyer  effects  the  sale,  the  broker  earns 
mission.  An  advertisement  or  any  other  service  is  enongl 
the  immediate  and  eOlclent  cause  of  the  bargain.  But  If  thi 
of  the  broker,  whatever  they  be,  fall  to  accomplish  a  sale, 
eral  months  after  the  proposed  purchaser  has  decided  d< 
be  iB  Induced  by  other  persons  to  reconsider  his  resolution, 
makes  hie  purchase  as  the  consequence  of  such  secondary 
venlng  Influence,  the  broker  has  no  right  to  a  commlsaii 
certain  sense  It  may  be  true  that  the  purchase  waa  In  coi 
of  the  broker's  advertisement;  but  for  that,  the  purchaser  n 
have  looked  at  the  property,  nor  entertained  a  thought  of  h 
but  the  evidence  in  this  case  Bhows  that  It  was  at  least  d 
other  so  distinct  and  separate  a  cause  that  it  was  a  mlstal 
mlt  the  broker  to  recover.  The  simple  answer  to  his  dem 
that  If  the  evidence  was  believed,  he  did  not  cause  the  s 
Is  his  agency  was  not  the  Immediate  and  efficient  cause  of 
and  law  regards  only  proximate  and  not  remote,  causes." 
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i  the  contract  was  entered  into  without  his  intervention, 
LDweTer  great  his  exertions  in  the  matter  maj  have  been, 
le  cannot  recover  for  his  services,*"  And  the  fact  that  the 
iwner  of  property  has  employed  a  broker  to  sell  it  for  him 
Ices  not  deprive  the  owner  of  the  right,  unless  he  has  waived 
t,  to  sell  the  property  himself  at  any  time  before  the  broker 
188  acted  upon  the  offer  and  secured  a  purchaser ;  and  if  the 
iwner  doea  in  good  faith  so  sell  without  any  agency  of  the 
troker,  he  will  not  be  liable  to  the  latter  for  commissions, 
hough  the  sale  is  made  to  one  to  whom  the  broker  endeav- 
ired  to  sell  f"  unless  it  is  expressly  agreed  that  the  broker 
faouM  receive  a  commiesion  for  his  services,  whether  the  sale 

>»Curtla  V.  NlxoD.  24  Law  T.  (N.  S.)  706;  Rees  v.  Pellow.  97 
'ed.  167;  Zefmer  v.  Antlsell.  76  Cal.  509:  Doonan  v.  Ivm,  73  Oa. 
S6:  Neufeld  r.  Oren,  60  111.  App.  350;  Sfevers  v.  Orlffla,  14  III.  App. 
3;  Piatt  V.  Johr,  9  Ind.  App.  68;  Latsbaw  v.  Moore,  68  Kan.  234; 
rombs  T.  Alexander,  101  Haaa.  266,  3  Am.  Rep.  349:  Houghton  v. 
filford  Pink  Qnnlte  Co.,  171  Mass.  364;  Crownlnshleld  v.  Poster, 
69  Maaa.  237;  CadigBn  t.  Crabtree,  179  Maas.  474,  88  Am.  St.  Rep. 
97;  Crowle7  v.  Somerrllle,  70  Mo.  App.  376;  Warren  t.  Cram,  71 
fo.  App.  633:  Kellr  v.  Brennan,  56  N.  J.  Eq.  423;  Wylle  v.  Marine 
i&t.  Bank.  61  N,  Y.  41G;  Markus  v.  Kenneally,  19  Mlac.  (N.  Y.) 
17;  Colwell  v.  Tompkins,  168  N.  Y.  690;  Smith  v.  Seattle,  L.  S. 
i  E.  R.  Co.,  72  Hun  (N.  Y.)  202;  Moeea  v.  Blerllng,  31  N.  Y.  462; 
Earp  T.  Cummins,  64  Pa.  394,  93  Am.  Dec.  718;  Brown  v.  Shelton 
Tex.  ClT.  App.)  23  S.  W.  483;  Amea  v.  Lament,  107  Wla.  531. 

i>3  Starr,  Son  *  Co.  v.  Royal  Blec.  Co.,  33  Nova  Scotia,  166;  Reea 
'.  Pellow,  97  Fed.  167;  Cook  v.  Forat,  116  Ala.  396;  Hill  v.  Jebb. 

5  Ark.  574;  Dolan  v.  Scanlan,  67  Cal.  261;  Anderson  v.  Smrtbe,  1 
:olo.  App.  263:  Hungertord  v.  Hicks,  39  Conn.  259;  Bryan  v. 
Lb6rt,  3  App.  D.  C.  180;  Doonan  v.  Ivea,  73  Oa.  296;  Gilbert  v. 
^oona.  37  III.  App.  448;  Stewart  v.  Hurray,  92  Ind.  643,  47  Am. 
tep.  167;  Stedman  v.  Richardson,  100  Ky.  79;  Collier  v.  Johnson, 
3  Ky.  L.  R.  2463.  67  S.  W.  830;  Dole  v.  Sherwood,  41  Minn.  S36. 

6  Am.  St.  Rep.  731;  Catfacart  v.  Bacon,  47  Minn.  34;  Cullen  v. 
lell,  43  Minn.  226;  Baara  r.  Hyland.  66  Minn.  160;  Fatrchlld  v. 
Cunningham,  84  Minn.  521;  Kelly  v.  Brennan.  66  N.  J.  Bq.  423; 
tfcCUve  T.  Paine,  49  N.  Y.  661.  10  Am.  Rep.  431;  Wylle  v.  Marine 
iat.  Bank,  61  N.  T.  416;  Chilton  v.  Butler,  1  E.  D.  Smith  (N.  Y.) 
50;  Walton  v.  McMorrow,  39  App.  Div.  (N.  Y.)  667;  Tyng  v.  Con- 
table.  36  Mlac.  (N.  Y.)  283  (lease  of  property) ;  Mallonee  v.  Young, 
19  N.  C.  649;  Darrow  v.  Harlow,  21  Wis.  302,  94  Am.  Dec.  541; 
Unas  v.  Lamont.  107  Wis.  631. 
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should  be  made  by  tbe  broker  or  bj  the  principal,  ai 
performed  aerrices  under  auch  agreement'**  But  i 
broker  baa  accepted  the  offer  and  his  efforts  have 
in  n^otiations  for  a  Bale,  and  are  in  fact  the  { 
cause  of  the  sale,  which  follows,  the  principal  cai 
in  and  escape  liability  to  the  broker  by  completing 
himself,  or  throu^  another.**"  Thus,  his  commia 
earned  by  finding  a  suitable  purchaser,  ready  and  i 
enter  into  a  valid  contract  for  the  purchase  upon  t 
fixed  by  the  owner,  and  having  introduced  such  a  o 

iMKimmell  v.  Skelly,  130  Cat.  GSB:  Gregory  v.  Bonnej 
689;  Lapbam  v.  Flint,  86  Minn.  376. 

■»  Holland  v.  Howard,  105  Ala.  538;  Howe  v.  Werae 
App.  630;  Hoadley  v.  Sarlngs  Bank  of  Danbury,  71  C 
Bryan  t.  Abert,  3  App.  D.  C.  180;  Hoadlej  v.  Savings  Bai 
burr,  71  Conn.  6S9  (and  tbe  fact  that  tbe  broker  did  nol 
«xcIuBlve  sale  of  the  property  does  not  prevent  his  recovi 
coin  v.  McClatchle,  36  Conn.  136;  Greeham  t.  Connall] 
906;  ScbuBtor  t.  UarUn,  46  111.  App.  481;  Oleason  v.  1 
111.  App.  464;  Pate  v.  Marsh.  6G  111.  App.  482;  Piatt  v.  Jo 
App.  68;  Lane  v.  Albright,  49  Ind.  276;  Ford  v.  Eaaley,  88 
Corbel  v.  Beard,  92  Iowa,  360;  Olllett  v.  Conim,  7  Kan.  : 
V.  Thompson,  42  Kan.  664,  16  Am.  St.  Rep.  612;  RatU  v. 
87  Kan.  20;  Drelsback  v.  Rollins,  39  Kan.  268;  LeTlston 
dreaux,  6  La.  Ann.  26;  Gottschalk  v.  Jennings.  1  La.  i 
Am.  Dec.  70;  Taylor  v.  Martin,  109  La.  137;  Veazle  v.  ] 
Me.  443;  Scbwartze  v.  Yeariy.  31  Hd.  270;  Newhall  v.  I 
Haas.  467;  Loud  t.  Hall.  106  Mass.  404;  Rogers  v.  Bvangi 
tlBt  Benev.  A  Missionary  Soc,  168  Mass.  692;  Wood  v. 
MIcb.  320;  Dole  v.  Sherwood,  11  Minn.  636.  16  Am.  St 
Hnbachek  v.  Hazsard,  83  Minn.  437;  Oelatt  v.  Ridge.  11 
S8  Am.  St.  Rep.  683;  Bell  v.  Kaiser.  60  Mo.  160:  Tyler  i 
Mo.  249;  Tlmberman  v.  Craddock,  70  Mo.  688;  Nicholas 
23  Neb.  813;  Butler  v.  Kennard,  23  Neb.  367;  Potvin  v.  ( 
Neb.  302;  Anderson  v.  Cox,  16  Neb.  10;  Hambleton  t.  Foi 
282;  Shepherd  t.  Hedden,  29  N.  J.  Law,  334;  Slbbald  v. 
Iron  Co..  83  N.  Y.  378.  38  Am.  Rep.  441;  Sussdorff  v.  S< 
N.  Y.  320;  Wyckoff  t.  Bliss,  12  Daly  (N.  Y.)  324;  Doran  i 
18  App.  DlT.  (N.  Y.)  36;  Keys  t.  Johnson,  68  Pa.  42; 
Chambers,  121  Pa.  84;  Reed's  Ex'rs  v.  Read,  82  Pa.  420; 
v.  Cary,  S  Baxt.  (Tenn.)  609;  Royster  v.  Mageveney.  9  Le 
148;  Woodall  v.  Foster,  91  Tenn.  196;  Knox  t.  Parker 
St.  34;  Terry  v.  Reynolds,  111  Wis.  122. 


Digitized  byGoOgIc 


J  776  LIABILITY  OV  PRINCIPAL.  1673 

swner  as  a  purchaser,  he  is  not  deprived  of  bis  right  to  com- 
missions  by  the  owner  negotiating  the  contract  hinuelf  or 
through  another;'"  and  if  the  vendor  in  completing  the 
sale  sells  for  a  greater  or  leas  sum  than  he  had  authorized  the 
broker  to  sell  for,  the  latter  would,  nevertheless,  be  entitled 
to  his  commissions  on  the  amount  realized. '^^  So  where, 
i>y  contract,  commissions  are  to  be  paid  to  a  broker  on  the 
sale  or  exchange  of  real  estate,  the  principal  is  not  released 
from  payment  of  commissions  by  a  change  in  the  ownership 
of  the  property,  described  in  the  contract,  during  the  nego- 

iMCook  T.  Font,  IIG  Ala.  396;  Scott  v.  Patterson,  fi3  Ark.  49; 
Dolau  V.  Scanlan,  57  Oal.  261;  Zetm«r  v.  Antleell,  15  Cal.  E09;  Hoad- 
ler  T.  Savings  Bank  of  Danburj,  71  Conn.  599;  Lincoln  y.  McClatchle, 
S6  Conn.  136;  Qreabun  v.  ConnaDy,  lU  Qa.  806;  Snyder  y.  Fearer, 
B7  111.  App.  275;  Henry  t.  Stewart,  185  111.  448;  Pate  v.  Harsh.  65 
IIL  App.  482;  Jenka  t.  Nobles,  42  111.  App.  S3;  CllBord  t.  Meyer. 
E  Ind.  App.  633;  Mullen  t.  Bower,  26  Ind.  App.  263:  Welch  v.  Young 
(Iowa)  79  N.  W.  69;  Jonee  v.  Adler,  34  Md.  440;  Desmond  t.  Steb- 
bins,  140  Mub.  339;  Rogers  v.  Bvangellcal  Baptist  BeneT.  ft  Hlsalon- 
&ry  Soc,  16S  Mass.  592;  Wood  v.  Welle,  103  Mich.  320;  Humphrey 
V.  Eddy  Transp.  Co.,  US  Mich.  420;  Tlmberman  v.  Craddock,  TO 
Mo.  638;  Bass  v.  Jacobs.  63  Mo.  App.  393;  Br«nnan  t.  Roach,  47 
Ho.  App.  290;  McClaTe  t.  Paine.  49  N.  T.  561,  10  Am,  Rep.  431; 
Lyon  T.  Mitchell,  36  N.  Y.  235,  93  Am.  Dec.  502;  Moses  v.  Blerllns, 
SI  N.  T.  462;  Stillman  t.  Mitchell.  2  Rob.  {N.  T.)  523;  OraveB  T. 
Bains,  78  Tex.  92;  Bowser  v.  Field  (Tex.)  17  S.  W.  45;  Barnes  T. 
Qerman  Sar.  ft  Loan  Soc.,  21  Wasb.  448;  Stewart  v.  Mather.  32 
Wis.  344. 

M'Kock  T.  EmmerllDg.  22  How.  (U.  S.)  69;  Cook  v,  Forat,  116 
Ala.  395;  Williams  v.  Bishop.  11  Colo.  App.  S78;  Lincoln  t.  Hc- 
Clatchle.  36  Conn.  136;  Hoadley  t.  Savlnge  Bank  of  Danbury,  71 
Donn.  699;  Smith  t.  Anderson.  2  Idaho.  537;  Hafner  t.  Herron,  166 
[11.  242;  Snyder  v.  Fearer,  87  111.  App.  275;  Loehde  v.  Halsey.  SS 
[|l.  App.  462;  Ratta  v.  Shepherd,  37  Kan.  20;  Plant  v.  Thompson, 
12  Kan.  664;  Woods  t.  Stephens,  46  Ho.  555;  Qrether  v.  McCormlck. 
79  Mo.  App.  325  (or  on  the  value  of  property  taken  In  exchange) : 
C^rone  r.  Mississippi  Valley  Trust  Co.,  86  Mo.  App.  601;  Traynor 
V.  Morse,  56  Neb.  G95;  Martin  T.  Stillman,  63  N.  Y.  615;  Hobbs  v. 
Bdgar,  23  Misc.  (N.  Y.)  618;  Levy  v.  Coogan,  9  N.  Y.  Supp.  634; 
Raeder  v.  Butler,  19  Pa.  Super.  Ct.  604;  Byrd  v.  Frost  (Tex.  Civ. 
^pp.)  ZS  8.  W.  46;  Barnes  v.  German  Sav.  ft  Loan  Soc,  21  Wash. 
148;  Reynolds  v.  Tompkins.  23  W.  Va.  229;  Stewart  v.  Mather,  32 
Wis.  S44. 
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tiationa;  nor  does  the  fact  that  the  negotiatione  in 
first  successful,  and  were  declared  b;  him  to  be  te: 
release  him,  provided  they  are  contiDued  bj  him 
buceeasful.*'* 

Abandonment.     But  if  the  broker  abandons  ] 

before  they  have  been  successful,  in  producing  a  i 
he  will  not  be  entitled  to  commissions,  although  a  si 
Hale  is  made  to  the  same  party  with  whom  he  had  b< 
ously  negotiating.***  As  has  been  said  "It  follows, 
essary  deduction  from  the  established  rule,  that  a 
never  entitled  to  commissions  for  unsuccessful  eflFo 
risk  of  failure  is  wholly  his.  The  reward  comes  onl; 
success.  That  is  the  plain  contract  and  contemp 
the  parties.  The  broker  may  expend  his  time  a 
and  expend  his  money  with  ever  so  much  of  devoti 
interest  of  hie  employer,  and  yet  if  he  fails,  if  withi 
ing  an  agreement  or  accomplishing  a  bargain,  he 
the  effort,  or  his  authority  is  fairly  and  in  good 
minated,  he  gains  no  rights  to  commissions.  He 
labor  and  effort  which  was  staked  upon  success, 
such  event  it  matters  not  that  after  his  failure,  an< 
mination  of  his  agency,  what  he  has  done  proves  o 
benefit  to  the  principal.  In  a  multitude  of  cases  i 
necessarily  result.  He  may  have  introduced  to  e. 
parties  who  otherwise  would  have  never  met;  he  i 
created  impressions,  which  under  later  and  more 
circumstances  naturally  lead  to  and  materially  ass 
consummation  of  a  sale ;  he  may  have  planted  the 
from  which  others  reap  the  harvest;  but  all  that  ( 
no  claim.  It  wm  part  of  his  risk  that  failing  hii 
successful  in  fulfilling  his  obligation,  others  migl 

Ml  Fox  V.  Brraes,  Si  N.  Y.  Super.  Ct.  150.  Nor  by  n 
material  chiuieeB  In  the  terme  of  the  sale.  Cook  v.  Fore 
896;   Snyder  v.  Fearer,  87  111.  App.  275. 

iss  Docnan  v.  Ivee,  73  Ga.  295;  Llpe  v.  Ludewlck,  14  111. 
Uphott  V.  Ulrlcb,  2  III.  App.  399;  Meara  v.  StoDe.  ii  111. 
SIbbald  T.  Bethlehem  Iron  Co.,  83  N.  Y.  37S,  3S  Am. 
Wylle  V.  Marine  Nat.  Bank,  61  N.  Y.  *15;  Bouacher  t.  I 
Hun  <N.  Y.)  2SS:  Markus  t.  Kenneally,  19  Misc.  (N.  Y.) 
T.  Cnmmlne,  64  Pa.  394,  93  Am.  Dec.  718. 
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!  extent  to  avail  themselves  of  the  fruits  of  hia  la- 


777.  Where  completion  of  the  oontrsot  a  prevented. 
If,  instead  of  the  contract  being  completed,  its  oonsum- 
lation  is  prevented  bj  the  principal,  after  the  broker  has 
?rformed  his  duty,  by  producing  a  person  who  was  able, 
tady,  and  willing  to  buy  or  sell  upon  the  terms  proposed 
Y  his  principal,  the  broker  would  still  be  entitled  to  bis 
)mmiasions.  Thus,  if  the  broker  has  performed  his  part 
F  the  contract,  he  would  not  be  deprived  of  his  commissions 
y  the  principal  refusing  to  deliver  the  property;'*^  even 
lough  the  contract  provides  that  no  commissions  shall  be 
aid  until  the  sale  is  consummated  by  the  delivery  of  the 
3ed.**'  Nor  would  he  be  deprived  of  his  commissions  by 
le  principal  revoking  faia  authority  and  refusing  to  sell, 
:ter  the  latter  has  found  and  produced  a  party  ready  and 
illing  to  purchase;^*'  nor  by  the  principal's  having  placed 
nd  for  sale  on  commission,  knowing  that  a  portion  of  it 
^longs  to  another  person,  and  refusing  to  give  a  deed  unless 
i  is  paid  for  that  portion  ;^*^  nor  because  the  contract  is  not 
lecifically  enforceable  and  is  canceled  by  the  parties  there- 
;**'  nor  because  the  principal's  wife  refuses  to  join  in  the 
mveyance  ;'**   nor  if  the  failure  to  complete  the  sale  is 

MO  Stbbald  T.  Betblehem  Iron  Co..  S3  N.  Y.  378.  38  Am.  Rep.  444. 
>"  SUaB«r  v.  Lfnenthal.  29  Ind.  App.  305;  Bird  v.  PbUllps.  115 
wa,  708;  Brown  t.  Ormssman,  58  App.  Dlv.  (N.  Y.)  640;  York  t. 
iBh,  42  Or.  321;  Kelly  v.  Phelps,  57  Wis.  426.    Compare  Delafldld 

Smitb,  101  Wis.  664,  70  Am.  St.  Rep.  938. 
>49  0autbler  t.  West,  45  Minn.  192.    Or  tbougb  bis  compensation 

to  consist  ol  a  percentage  of  the  price  obtained.  Stauffer  v. 
nenthal,  29  Ind.  App.  305. 

"iPrlchett  T.  Badger,  1  C.  B.  (N.  S.)  296;  Tomba  v.  Alexander, 
1  Mass.  255,  3  Am.  Rep.  349;  Durkee  v.  Vermont  Cent  R.  Co.,  29 
.  127;  Holden  v.  Starks,  159  Maaa.  503,  38  Am.  St.  Rep.  451; 
•Tk  v..  Nash,  42  Or.  321.  Bat  see  Klrwan  v.  Earner.  29  Misc.  (N. 
)  614. 

"«Cawker  v.  Apple.  16  Colo.  I4i. 
'» Mattes  T.  Bngel,  IS  S.  D.  330. 

iiiciapp  T.  Hughes.  1  Phlla.  (Pa.)  382;  Goldberg  t.  Qelles,  33 
ac.  (N.  T.)  797. 
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by  reaaoQ  of  a  defect  ia  the  title  of  the  seller,  t 
any  fault  of  the  broker,"''  as  ■where  the  title  to  ■ 
in  his  wife's  name.'**  So  a  broker  employed  to 
who  is  ignorant  of  their  leeal  status,  has  a  right  i 
that  they  are  valid ;  and  if  he  finds  a  purchaser  abl 
ing  to  buy  at  a  price  and  on  terms  satisfactory  to 
of  the  bonds,  and  the  sale  fails  because  of  their 
he  is  entitled  to  hia  commissions,  though  by  his  t 
is  to  he  paid  only  if  the  sale  is  effected,  and 
realized  therefrom  by  the  seller  ;**'  and  it  is  immi 
his  employer,  after  the  time  for  performing  the  i 

34T  BirmluBbiuii  L.  Jt  L.  Co.  7.  Tbompaon,  86  Ala.  14 
T.  Broad,  57  Cal.  224;  Block  t.  Rran,  4  App.  D.  C.  2S 
Morgan.  96  Oa.  518;  Qoodrldse  r.  Holladay,  IS  111.  App 
V.  Hotchklss,  10  111.  App.  603;  Boland  t.  KlEtle,  92 
Welch  T.  Young  (Iowa)  79  N.  W.  B9;  Remington  t.  Sel 
App.  806;  lUid  t.  Thompeon,  20  K7.  L.  R.  18S7,  60 
Coleman's  Bz'r  y.  Meade,  13  Bush  (K^.)  3&S:  Roche  t 
Uaaa.  S95,  79  Am.  St.  Rep.  315;  Monk  t.  Parker,  180 
Stanga  v.  Ooase.  110  Mich.  153;  Hannan  t.  Uoran,  71 
Oautbier  t.  West,  45  Minn.  192;  Hamlla  t.  Scbolte,  34 
Roberts  t.  Klmmone,  65  Miss.  332;  Hynes'  Eix'z  T.  Breti 
App.  844;  Doty  t.  Miller,  43  Barb.  (N.  T.)  639;  Gl 
Luther,  21  Barb.  (N.  Y.)  145;  Knapp  t.  Wallace,  41 
Sibbald  V.  Bethlehem  Iron  Co.,  83  N.  Y.  378,  38  Am 
Cohen  t.  Parley,  2S  Misc.  (N.  Y.)  168;  Oorman  r.  Hi 
SGO;  Kyle  t.  Rlppey,  20  Or.  447;  Sweeney  t.  Ten  Mile  01 
130  Pa.  193;  Resteln  t.  McCadden,  166  Pa.  340;  Cheatl 
brough,  90  Tenn.  77;  Brackenrfdge  v.  Clarldge,  91  Tex.  5 
V.  Peter,  8S  Wle.  816,  43  Am.  St.  Rep.  906. 

It  a  broker  effects  a.  sale  according  to  the  terms  b] 
through  a  aupiiosed  mistake  as  to  the  identity  of  the 
drawB  from  the  sale,  he  is  entitled  to  his  commission 
owner  desires  to  procure  a  higher  price  and  does  not  lab 
same  mistake  as  to  the  identity  of  the  land.  Sayre  t. 
Ala.  151.  So  where  a  contract  Is  made  to  pay  to  an  1 
tain  share  of  the  purchase  price  for  the  sale  of  a  n 
alte,  whether  the  sale  Is  made  by  the  agent  or  prlnclp 
affected  or  defeated  by  the  fact  that  the  principal  had. 
ot  the  contract,  only  a  posBessory  title  to  the  land,  ani 
procured  the  legal  title,  and  sold  It  as  land.  Campbell 
87  Cal.  428. 

iM  Rounds  T.  Alee,  116  Iowa,  346. 

i»  Berg  V.  San  Antonio  St.  R.  Co.,  17  Tex.  ClT.  App 
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le  has  expired,  procures  the  defect  to  be  cured  within  a 
asonable  time,  with  the  knowledge  and  consent  of  the  hro- 
F  and  proposed  purchaser  and  the  latter  still  refuses  to 
ke  and  p&j  for  the  bonds. ^'"^     But  if  the  broker  is  informed 

knows  of  the  defect  in  the  owner's  title,  and  conceals  it 
om  the  purchaser,  and  represents  to  the  owner  that  he  has 
\\y  informed  the  purchaser  of  such  defect,  and  the  sale 
ila  through  such  fault  of  the  broker,  he  could  recover  no 
mmission.'" 

Nor  can  the  principal  deprive  the  broker  of  his  right  to 
nuniasions  by  changing  the  terms  proposed,  without  notice 

him  ;''^  nor  by  the  vendor  and  vendee  entering  into  a  new 
ntract,  and  canceling  the  old  contract  which  the  broker  was 
Btrumental  in  effecting,  although  the  broker  was  to  receive 
a  commissions  from  earnings  made  possible  by  the  old  con- 
ict  ;*"  and  it  is  not  essential  to  the  broker's  right  to  re- 
ver  that  the  new  contract  should  have  been  made  with 
Budulent  intent  to  deprive  him  of  his  rights  under  the 
rmer  one ;'"  nor  if  the  sale  is  not  consummated  by  reason 

some  misrepresentations  of  the  principal.*"*  Nor  would 
e  broker  be  deprived  of  his  commissions  by  the  principal 
fusing  or  neglecting,  in  some  other  way,  without  just  cause, 

consummate  the  sale  or  purchase,*'*'  though  it  would  be 

u«  Berg  T.  San  Antanlo  St  R.  Co.,  IT  Tex.  Civ.  App.  291. 
"1  HyneB'  Ex'z  t.  Brettelle,  70  Mo.  App.  344;  Gulp  A  Co.  t.  Powell, 
Ho.  App.  238;  Berg  v.  San  Antonio  St.  R.  Co.,  IT  Tex.  Civ.  App. 
1, 

"iStewart  v.  Mather,  32  Wla.  344;  Bash  v.  Hill,  62  111.  216;  Gor- 
ui  T.  Scholle,  13  Daly  (N.  Y.)  616;  Nesbltt  v.  Helser,  49  Mo.  383; 
lOk  V.  Forat,  116  Ala.  896;  Halprlii  v.  Schaclino,  27  Misc.  (N.  Y.) 
6;  Teatch  v.  Norman,  95  Mo.  App.  600.  See  Flnley  v.  Dyer,  79  Mo. 
ip.  604. 

is>Bisliop  T.  Averill,  17  Wash.  209.  See  Corbel  v.  Beard,  92 
wa,  360. 

s"  Bishop  V.   AverlU,  17   Wash.   209. 
Ill  Washburn  v.  Bradley,  169  Maae.  86. 

3>«No«otU  V.  Auerbach,  T9  Law  T.  (N.  S.)  413;  Watson  t.  Brooba, 
Sawy.  316,  13  Fed.  640;  Kock  v.  Emmerllng,  22  How.  <U.  S.)  69; 
lUlvan  V.  HUllfeen,  113  Fed.  93;  Mlddleton  T.  Flndla,  26  Cal.  Te; 
alie  V.  Soule.  8T  Cal.  313;  Nellaon  t.  Lee,  60  Cal.  S66;  Pholan  v. 
irdner,  43  Cal.  306;  Smith  v.  Schlele,  93  Cal.  144;  Fenn  v.  Ware. 
0  Oa.  663:  Wolven  v.  Shondy,  66  111.  App.  42;  Lawrence  v.  Rhodes, 
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otherwise  if  it  bad  been  agreed  that  tbe  contract  i 
to  be  approved  by  the  owner."""  Nor  would  tbe 
transferring  the  property  to  another  prevent  tbe  b 
recovering  commissions  for  services  rendered.'"* 
above  circumstances,  countenance  was  at  one  tin 
tbe  proposition  that  the  remedy  of  the  broker  was 
turn  meruit  for  work  done  ;'"•  but  it  is  now  well  i 
the  broker'  remedy  in  such  cases  is  to  sue  the  pr 
his  commissi  on.''" 

S7  in.  App.  672;  McFarland  v.  LlUard,  2  Ind.  App.  160, 
Rep.  231;  Fischer  t.  Bell,  91  lad.  S43;  Love  v.  Hlll«r. 
21  Am.  Rep.  192;  FelU  v.  Butcber.  93  Iowa,  414;  Bird 
116  Iowa.  703;  Glllett  v.  Corum,  7  Kan.  156;  Qottacl 
nlngB,  1  La.  Ann.  5,  4G  Am.  Dec.  70;  Veaile  v.  Parker, 
Cook  V.  Fleke.  12  Gray  (Maafl.)  491;  Drury  v.  Newmi 
256;  Rice  v.  Mayo,  107  Mass.  550;  Chapln  v.  BrtdgM 
106;  Alvord  v.  Cook,  174  Hass.  120;  Oosb  v.  Stevens,  82 
Hugglns  V.  Hearne,  74  Mo.  App.  S6;  Bell  t.  Kaiser,  I 
Tyler  v.  Parr,  52  Mo.  249;  Gaty  v.  Foster,  IS  Mo.  App. 
T.  Cbapman,  41  Mo.  636;  Greenwood  v.  Burton.  27  Nel 
mann  v.  Nevlns,  52  App.  Dlv.  (N.  Y.)  290;  Moaes  y. 
N.  Y.  462;  Friend  v.  Jetter.  19  Misc.  (N.  Y.)  101;  Autei 
20  MlBC.  (N.  Y.)  669;  Tbompaon  v.  Sea  Isle  City,  27  M 
834;  Dulaney  v.  Page  Belting  Co.  (Tenn.  Ch.  App.)  59 
Parker  v.  Walker.  86  Tenn.  666;  Conkling  v.  Krakat 
735.  739;  Klam  v.  Turner.  21  Tex.  Civ.  App.  417;  O'Br 
land,  79  Tex.  603;  De  Cordova  v.  Babn,  74  Tex.  643; 
Edling,  19  Tex.  Civ.  App.  711.  Under  a  contract  to  pa; 
alon  to  an  agent  for  obtaining  a  "satisfactory  lease."  i 
cannot  arbitrarily  refuse  to  accept  tbe  lease  negotiate 
V.  Greenwood,  127  Mo.  138,  48  Am.  St.  Rep.  612. 

m  Goln  *.  Hesa.  102  Iowa,  140;  Kiam  v.  Turner,  i 
App.  417. 

^iBBLane  v.  Albright,  49  Ind.  276;  Reed's  Ex'nt  v.  £ 
420;  Fox  V.  Byrnes,  53  N.  Y.  Super.  Ct.  150;  Woodall  i 
Tenn.  195;  Ford  v.  Easiey,  S8  Iowa,  603.  Nor  after  the  t 
were  agreed  upon,  does  transferring  the  property  Indl 
deed  to  a  third  party,  who  reconveyed  to  tbe  broker's  c 
lieve  bim  from  liability.    Williams  v.  Bishop,  11  Colo.  ; 

"«See  Drury  v.  Newman.  99  Msbb.  256;  Walker  v. 
Mass.  267,  3  Am.  Rep.  352;  Prlckett  v.  Badger,  1  C.  B. 

TsoCadigan  v.  Crabtree,  179  Mass.  474.  SS  Am.  St.  R( 
Bee  cases  cited  in  preceding  notes  of  this  section.  Con 
V.  Henderson.  120  Ho.  367,  41  Am.  St.  Rep.  695. 
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Paolt  of  purchaser.  If,  however,  the  failure  to  com- 
plete the  contract  is  caused  by  a  fault  of  the  purchaser,  and 
without  any  fault  on  the  part  of  the  vendor,  the  broker  could 
recover  no  commieaions.'*^ 

If  the  broker  had  been  employed  by  the  purchaser,  and 
the  latter  refuses  to  carry  out  his  contract  with  the  vendor, 
he  is  nevertheless  liable  to  the  broker  for  commissions  for 
services  rendered,  though  the  broker  had  agreed  to  look  to 
the  vendor  for  it"" 

g  778.    Ferfonuanoe  within  a  limited  time. 

If  the  contract  of  employment  between  the  broker  and 
principal  provides  that  the  undertaking  shall  be  performed 
within  a  limited  time,  the  broker  is  not  entitled  to,  nor  can 
he  demand,  commissions  for  service  not  accomplished  by 
him  within  that  time.'"^  Thus,  where  a  broker  has  been 
allowed  a  reasonable  time  to  produce  a  purchaser  and  effect 
a  sale,  and  has  failed  so  to  do,  and  the  principal  in  good 
faith  and  fairly  has  terminated  the  agencv.  and  sought  other 
assistance  by  the  aid  of  which  a  sale  ia  consummated,  the 
fact  that  the  purchaser  is  one  whom  the  broker  introduced, 
and  that  the  sale  was  in  some  degree  aided  by  his  previotiB 
unsuccessful  efforts,  does  not  give  him  a  right  to  commis- 

MiBeale  v.  Bond.  84  Law  T.  (N.  S.)  313;  Smith  v.  Schlele,  93 
Cal.  144;  Hlldenbrand  v.  Llllls,  10  Colo.  App.  522;  Haneeley  v. 
Bagley,  109  Qa.  346;  Wilson  v.  Mason,  16S  111.  304,  49  Am.  St.  Rep. 
162;  Pape  v.  Romey,  16  Ind.  App.  470;  Owen  v.  Ramsey,  23  Ind. 
App.  285;  Thompson  v.  Sea  Isle  City,  28  Misc.  (N.  T.)  494;  Byrne 
v.  Kom.  26  Misc.  (N.  Y.)  609;  St.  John  v.  Tlconderoga  Pulp  A 
Paper  Co..  27  App.  Dlv.  (N.  Y.)  14;  C.  H.  Diamond  &  Co.  v.  Hart- 
ley, 38  App.  DiT.  {N.  Y.)  87;  Malnhart  v.  Poerscbke.  32  Hlac.  (N. 
Y.)  97;  Inge  v.  McCfeery.  60  App.  DIv.  (N.  Y.)  B57;  Scott  v.  Gage 
(8.  D.)  92  N.  W.  37;  Berg  v.  San  Antonio  St.  R.  Co..  17  Tei.  Civ. 
App.  291;  Klam  v.  Turner,  21  Tax.  Civ.  App.  417;  Crockett  ¥.  Gray- 
son. 98  Va.  354  (or  broker);  Seattle  Land  Co.  v.  Day,  2  Wash.  451. 
But  If  Buch  purchaser  is  produced  and  a  contract  of  sale  U  entered 
Into  between  the  parties,  the  broker's  right  to  commissions  does 
not  depend  upon  the  performance  of  such  contract  by  the  purchaser. 
Thaln  v.  Pfatlbrlck.  36  Htsc.  (N.  Y.)  829. 

»>  Livermore  v.  Crane,  26  Waab.  629. 

M«SulllTan  V.  Milllken.  113  Fed.  93;  Smith  ».  Falrchlld.  7  Colo. 
610;    McCarthy  v.  Cavers,  66  Iowa.  342;   Fultz  v.  Wlmer,  34  Kan. 
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sionB."*  But  where  he  has,  before  the  revocatioi 
authority,  placed  the  transaction  in  auch  a  position  i 
ceEB  is  practically  certain  and  immediate,  the  revoc 
his  authority  and  termination  of  his  agency,  againff 
press  proviBiona  of  the  contract  of  employment,  t 
deprive  him  of  his  right  to  a  commission."'*  So  w 
contract  is  to  pay  the  broker  a  commission  for  a  sale  ' 
in  any  wise  through  bis  influeuce  or  instrumentality 
a  certaiu  time,  if  the  broker  induces  a  purchaser 
negotiations  with  the  principal  before  the  expiratioi 
time,  he  is  entitled  to  bis  commissions,  although  tb 
not  actually  consummated  until  after  such  period 
pired  ;*"*  and  if  the  agency  to  sell  extends  over  a  y 
it  is  provided  that  the  conunissions  shall  be  payab 
owners  of  the  land  shall  withdraw  the  property  fi 
or  sell  it  during  the  year,  and  the  owners  themsi 
through  another  agent,  sell  or  exchange  the  land,  tbt 
are  entitled  to  their  commissions,  and  need  not  si 
they  have  produced  or  could  have  produced  a  purchai 
in  the  time  fixed  by  the  contract.'*^  If  the  broker 
exclusive  right  to  sell  within  a  certain  time,  he  wi 
titled  to  commissions  for  any  sale  made  within  th 
whether  by  himself  or  by  another.'" 

676;  Wright  v.  Beacb.  82  Micb.  469;  Aotlsdel  v.  Canfleld, 
229;  Beauctakmp  *.  Hlggina,  30  Mo.  App.  614;  Page  v.  ( 
Ho.  App.  524;  Sibbald  v.  Betbletiera  Iroa  Co.,  83  N.  Y.  ST 
Rep.  441;  Wataon  v.  Brooks,  11  Or,  271.  Ckimpare  Orlawold 
S6  111.  App,  406.  The  contract  of  employmeDt  may  be  Inc 
time  aa  regards  one  part  of  Its  terms,  aod  deflnlte  as  re 
other,  and  the  broker's  right  to  commlsBlons  will  be  di 
accordln^7.    Leslie  v.  Boyd,  124  Ind.  320. 

M<  Slbbald  T.  Bethlehem  Iron  Co.,  83  N.  Y.  378,  38  Am. 
Collier  V.  Johnson,  23  Ky.  L.  R.  2463,  67  S.  W.  830. 

>•»  Blumentbal  T.  Ooodall,  89  Cal.  261;  Lane  v.  Albrlgb 
276;  Smitb  v.  Falrcblld,  7  Colo.  610;  Wilson  v.  Sturgli 
226. 

MsOoffe  V.  Olbson.  18  Mo.  App.  1. 

sw-Crane  v.  McCormIck,  92  Cal.  176;  Doblnson  v.  McE 
Cal.  33.  See,  also,  Glover  v.  Henderson,  120  Ho.  367,  4] 
Rep.  696. 

»•  Metcalfe  v.  Kent,  104  Iowa.  4S7. 
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§  779  LIABIUTY  OP  PRINCrPAL.  1681 

But  the  mere  fact  that  the  time  within  which  the  broker 
is  to  perform  his  services  is  limited  does  not  amount  to  an 
agreement  that  he  shall  have  that  whole  time  within  which 
to  perform  his  duty>  and  that  the  principal  cannot,  without 
bis  consent,  terminate  his  agency  before  the  expiration  of 
that  period.*"" 

§  779.    Where  there  is  more  than  one  broker. 

In  the  absence  of  an  express  agreement  to  the  contrary,  the 
employment  of  one  broker  does  not  preclude  the  employment 
of  another  to  procure  a  purchaser  for  the  same  property,"" 
and  where  there  are  several  brokers  thus  separately  engaged 
in  the  same  transaction,  it  is  the  duty  of  the  broker  who 
procures  a  purchaser,  in  order  to  secure  his  commissions, 
to  report  the  name  and  offer  to  his  principal,  that  the  latter 
may  be  notified  in  time,  and  thus  put  upon  his  guard  before 
he  pays  the  commissions  to  another."^  Thus,  a  real  estate 
broker  cannot  recover  in  an  action  against  the  vendor  for 
commissions  where  he  reports  an  offer  for  property  to  hia 
principal,  without  stating  who  makes  it,  and  the  same  prop- 
erty is  afterwards  sold  through  another  broker,  to  whom  a 
commission  is  paid,  for  the  same  price,  and  to  the  same  pur- 
chaser, unless  it  appears  in  evidence  that  the  seller  knew 
who  the  purchaser  was,  and  of  the  sale  to  him,  or  that  no- 
tipe  of  these  facts  was  given  by  the  plaintiff  before  the  com- 
pletion of  the  contract  with  and  payment  of  commissions 
to  the  second  broker.*'^  Where  the  principal  thus  employs 
several  brokers,  the  agency  of  each  is,  of  course,  limited  to 
the  one  transaction,  and  the  sale  of  the  subject-matter  of  the 
sigency,  either  by  one  of  the  brokers  or  by  the  principal, 
terminates  the  authority  of  all  the  brokers,  although  no  no- 

>•»  Brown  V.  Pforr,  38  Cal.  6G0.  But  see  Glover  v.  Hendereon, 
L20  Mo.  367,  41  Am.  St  Rep.  696. 

zioTlngee  v.  Moale,  25  Md.  480,  90  Am.  Dec.  73;  Freedman  t. 
iavemeyer,  37  App.  Dlv.  (N.  T.)  518. 

211  Tinges  V.  Moale,  26  Md.  480,  90  Am.  Dec.  73;  Vreeland  v.  Vet- 
erleln,  33  N.  J.  Law,  Ul. 

aTs  Tinges  v.  Moale,  26  Md.  480,  90  Am.  Dec.  73;  Glascock  v.  Van- 
le«t.  100  Tenn.  603. 

C.  A  S.— 106. 
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tice  of  Buch  sale  had  been  given  to  them,  unless  tl 
of  his  contract  required  such  notice.*^' 

— —  Piocurms  canw.  It  is  often  a  matter  of  , 
ficulty  to  determine  which  of  the  several  brokers  en 
entitled  to  the  commissions.  If  the  brokers  are  ig 
one  another's  employment,  it  seems  that  the  broker 
the  procuring  cause  of  the  sale  ia  the  one  who  may  n 
commissions ;  and  if  he  has  been  the  efficient  cause  o: 
the  fact  that  another  broker  or  the  principal  himself 
matter  into  his  own  hands  and  completes  it  does  not 
right  of  such  broker  to  recover  his  commissions  th 

iiiAbem  T.  Baker,  34  Mian.  9S.  A  subsequent  sale  v 
Ject  to  tlie  risk  of  such  revocation,  and  no  action  for  ilai 
He  In  Bucb  case  unless  tbe  nature  ol  tbe  contract  is  such  i 
the  principal. 

"♦Carper  v.  Sweet,  26  Colo.  617;  Daniel  v,  Columb: 
Land  Co.,  9  App.  D.  C.  4S3;  Barton  v.  Rogers,  84  III 
Singer  ft  T.  Stone  Co.  v.  Hutchinson,  83  111.  App.  G68; 
Scott,  69  III.  App.  352;  Clifford  v.  Meyer,  6  Ind.  App,  63 
V.  Bell,  99  Iowa,  E45;  Eggleston  v.  Austin,  27  Kan.  245;  ] 
Moore,  53  Kan.  234;  Glenn  v.  Davidson,  37  Md.  365;  Lives: 
61  Md.  336;  Ward  v.  Fletcher,  124  Mass.  224;  Whltcomt 
170  Mass.  479,  64  Am.  SL  Rep.  317;  Douvllle  t.  Cometocb, 
693;  Ahern  t.  Baker,  34  Minn.  9S;  3tlnde  v.  Blesch,  42 
578;  Brennan  v.  Roach,  47  Mo.  App.  290;  Wright  v.  Bro 
App.  577;  Wolff  V.  Rosenberg,  67  Mo.  App,  403;  Johnaa 
3G  App.  Dlv.  (N.  T.)  326;  Maracella  T.  Odell,  3  Daly  (^ 
Dreyer  v.  Rauch,  42  How,  Pr.  (N.  T.)  22;  Preedman  v.  I 
37  App.  Dlv.  (N.  Y.)  E18;  Buebler  v.  WelSenbach,  21  Mli 
30;  Klfer  v.  Yoder,  198  Fa.  SOS;  Duval  v.  Moody,  24  Tex 
627. 

It  the  owner  has  several  agents  employed  to  sell  tbe 
and  one  has  found  a  purchaser  and  hiis  negotiated  vltb  ] 
tbe  land  at  a  certain  stipulated  price  and  on  certain  term 
from  those  specified  In  the  authority  to  sell,  and  when 
about  to  be  consummated,  another  agent  of  Uie  owner 
same  person,  who  talks  to  him  about  the  offer  of  tbe  first 
with  full  knowledge  of  the  negotiations  of  tbe  Brat  agei 
ond  agent  sells  to  sucb  person  the  same  property  for  a 
but  on  tbe  same  terms  aa  to  caah  down  and  time  in  wb 
tbe  deferred  payments,  and  tbe  owner  Is  ignorant  of  t! 
tlons  of  tbe  first  agent  with  tbe  purchaser,  but  ratifies  I 
the  second  agent  made  on  the  terms  proposed  by  tbe  : 
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779  LIABILITY  OP  PRINCIPAL.  1683 

i'hus,  where  several  brokers  have  each  endeavored  to  bring 
bout  a  sale  -which  finally  is  consummated,  it  may  happen  that 
ach  has  contributed  something  without  which  the  result 
'ould  not  have  been  reached.  One  may  have  found  the  cub- 
jmer  who  otherwise  would  not  have  been  found,  and  yet  the 
uatomer  may  refuse  to  conclude  the  bargain  through  his 
geney ;  and  another  broker  may  succeed  where  the  first  has 
ailed.  In  such  a  case,  in  the  absence  of  an  express  contract, 
lat  one  only  is  entitled  to  a  commission  who  can  show  that 
is  services  were  the  really  effective  means  of  bringing  about 
le  sale,^^"  There  cannot  he  a  recovery  in  favor  of  both, 
lough  both  have  rendered  services  meritorious  and  essential 
1  producing  the  result,  and  without  which  it  would  not  have 
Ben  accomplished.  A  discrimination  must  be  made  between 
lem  to  ascertain  whose  services  must  he  deemed  the  efficient 
ad  effective  cause  of  the  sale,'^*  and  in  suit  by  a  broker 
)r  commissions,  evidence  may  he  introduced  on  behalf  of 
le  defendant  to  show  that  the  sale  was  effected  by  another 
roker.^^^ 

But  if  each  broker  knows  of  the  employment  of  the  other, 
id  the  priQcipal  does  not  favor  one  more  than  the  other, 
e  has  performed  his  duty,  and  may  sell  to  the  buyer  who 

first  produced,  and  the  broker  producing  such  buyer  would 
3  entitled  to  his  commission,  independent  of  the  question 
hether  he  was  the  procuring  cause  of  the  sale.'^*  "Each 
f  such  agents  is  aware  that  he  is  subject  to  the  arts  and 

}t  liable  to  tbe  aecoad  but  to  the  first  agent,  and  sbould  par  blm 
reaaonable  compenaatlon   for  procuring  said   sale.    Re;noldB  v. 

impklDS,  23  W.  Va.  236. 

IIS  Whltcomb  V.  Bacon,  170  Maas.  179,  64  Am.  St.  Rep.  318;  Smith 
McGovern,  S5  N.  Y.  574;  Chandler  v.  Sutton,  5  Daly  (N.  Y.)  112; 

einstein  v.  Golding,  IT  Mlec.  (N.  Y.)  613;  and  see  cases  cited  In 

\xt  preceding  note. 

^T  Whltcomb  V.  Bacon.  170  Mass.  479.  64  Am.  SL  Rep.  317. 

in  Newton  v.  Rltcble,  7B  Iowa,  81;  Goln  v.  Hesa.  102  Iowa,  140. 

"8  Carper  v.  Sweet,  26  Colo.  G47;  Daniel  v.  Columbia  Heights  Land 

I..  9  App.  D.  C.  483;  Stewart  v.  Woodward,  7  Kan.  App.  633;  Hlg- 

na  V.  Miller,  22  Ky.  L.  R.  702.  68  S.  W.  680;  Glenn  v.  Davidson, 
Md.  365;  Vreeland  v.  Vetterleln,  33  N.  J.  Law,  247;  Haines  v. 

imey,  33  Misc.  <N.  Y.)   748;  Glascock  v.  Vanfleet,  100  Tenn.  603. 

«  Feldman  v.  O'Brien,  23  Mlac.  (N.  Y.)   341. 
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chances  of  competition.  If  he  finds  a  person  wht 
to  huj,  and  quits  him  without  having  effected  a  i 
aware  that  he  runs  the  risk  of  such  person  falling 
influence  of  his  competitor,  and  in  such  case,  he  mj 
labor.  On  the  other  hand,  if  fortune  should  be  i 
a  bidder  for  the  property  (m  sale,  who  has  been  sc 
his  rival,  may  come  to  him,  and  hj  his  means  effei 
gain.""" 

Abandonment.    If  one  of  the  several  brokers 

his  efforts  before  he  has  completed  his  services,  h' 
be  entitled  to  any  commissions.  Thus,  if  one  of  tl 
notifies  his  principal  that  he  cannot  effect  auccessft 
tions,  he  will  have  no  right  to  commissions,  althouf 
broker,  informed  by  him  that  the  property  ia  for 
cures  a  purchaser.^®"  So  where  negotiations  are  bej 
of  several  brokers,  but  are  afterwards  abandoned 
property  is  subsequently  sold  by  another  broker  to 
party  and  upon  substantially  the  same  terms  as  thos< 
by  the  first  broker,  the  first  broker  is  not  entitled  t 


§  780.    Bequirement  of  license. 

Where  a  statute,  national  or  state,  or  a  city  ( 
provides  that  a  broker  of  any  particular  class  shi 
business  without  first  having  taken  out  a  license,  ai 
ing  it  an  offense  to  engage  in  such  business  withou 
scribed  license,  a  broker  who  renders  services  in 
of  such  statute  is  not  entitled  to  recover  compensat 
for,  although  the  transaction  be  in  all  other  resp 
larly  negotiated  by  him.**'     And  if,  in  such  a 

jt»  Beasley,  C.  J.,  lo  Vreeland  v.  Vetterlein,  33  N.  J,  I 

sMHolley  v.  TownHend,  2  Hilt.  (N.  T.)  34. 

laiLlvezy  v.  Miller.  61  Md.  336;  Staufer  v.  Bell,  99  lo" 

Ml  Doutbart  t.  Congdon,  197  111.  3*9,  BO  Am.  St.  Rep.  167 

Flckands,  27  111.  App.  270;   Whitfield  y.  Huling,  GO  III, 

Eckert  V.  Ck)llot,  i6  111.  App.  361;  HlchardBon  v.  Brix,  94 

Tonnt  V.  Denning,  52  Kaa.  629;    Pratt  v.  Bnrdon,  168  : 

Buckley  v.  Hainaaon,  50  Utnn.  196,  36  Am.  St.  Rep.  63 

Green,  73  Pa.  198,  13  Am.  Rep.  737;   JohnaoD  v.  Hullnf 

498,  49  Am.  Rep.  131;    Costello  v.  Qoldbeck,  9  Phlla.   ■ 
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;  780  LIABILITY  OF  PRINCIPAL.  1685 

broker's  charges  for  services  form  part  of  the  entire  consid- 
eration for  notes  given  him  by  his  customer,  the  notes  are 
not  enforceable.'*'  But  the  presumption  is  that  the  broker 
lias  complied  with  the  statute  and  has  taken  out  license,  and 
irhere  one  all^;es  the  contrary  the  burden  of  proof  is  on 
iim  to  show  it.*** 

These  statutes,  however,  ordinarily  only  apply  to  those 
sho  carry  on  the  business  of  brokers  regularly;  and  a  pri- 
vate individual  who  conducts  negotiations  only  in  a  single 
)i"  occasional  sale  may  recover  his  commission,  agreed  up- 
ra,  although  he  had  no  license;^*'  nor  do  they  apply  to 
>ne  employed  on  a  salary.'**  It  has  been  held  that  the 
iole  object  of  these  acts  being  to  raise  revenue,  and  not 
0  declare  the  acts  of  an  unlicensed  broker  illegal,  the  fact 
liat  a  broker  has  not  taken  ont  such  a  license  does  not 
ifEect  his  right  to  recover  on  an  express  contract  for  a  fixed 
wmmiBsion.'*'' 

But  the  mere  fact  that  a  broker  has  acted  without  a  license 
n  violation  of  a  city  ordinance  does  not  make  the  contract, 
vhich  he  has  negotiated,  invalid.  He  may  be  prosecuted 
md  fined  for  so  acting,  but  this  does  not  invalidate  his  con- 

}o]eB  T.  Ueade,  6  Pa.  Super.  Ct  334  (without  a  contract  as  to  a 
:pecUlc  amount) ;  Steveneon  v.  Ewlng,  87  Tenn.  46;  Saule  v.  RTaa 
Tenn.  Ch.  App.)  G3  B.  W.  977;  Stockard  ▼.  Morgan,  106  Tenn.  41S. 
Jut  see  Amato  v.  Dre;tus  (Tex.  Civ.  App.)  34  S.  W.  460;  Houston 
'.  Boagnl,  1  McOIoIn  (La.)  164. 

=«"  Douthart  V.  Congdon,  197  lU.  349.  90  Am.  St.  Hep.  167. 

>9*3hepler  v.  Scott,  85  Pa.  329;  Munson  v.  Fenno,  87  111.  App. 
i&5. 

^sO'Nell  V.  Sinclair.  153  111.  625;  Johnson  t.  WUIiamB,  8  Ind. 
Ipp.  677;  Pope  v.  Beals,  108  Mmb.  661;  Chadwick  v.  Collins,  26  Pa. 
38;  Shepler  v.  Scott,  85  Pa.  329;  Yedinskey  v.  Strouse,  G  Pa.  Super. 
it.  6S7;  Raeder  v.  Butler,  19  Pa.  Super.  Ct.  604;  Jackeon  v.  Hougb, 
:8  W.  Va.  236.  One  wbo  sells  real  estate  for  anotlier  under  a  spe- 
:lal  contract,  without  holding  hlmeelt  out  as  a  real  estate  broker, 
Day  recover  hla  commissions  although  he  has  not  complied  with  the 
ict  requiring  real  estate  brokers  to  take  out  a  license.  Black  v. 
Inook,  204  Pa.  119. 

"'PorUand  v.  O'Neill,   1  Or.   218. 

^^Rnckman  v.  Bergholz,  37  N,  J.  Law,  437;  Woodward  v.  Steams, 
.0  Abb.  Pr.  (N.  S.;  N.  Y.)  395;  Fairly  v.  Wappoo  Mills,  44  8.  C. 
:27;  Prince  r.  Eighth  St.  Baptist  Church,  20  Mo.  App.  332. 
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tracts  or  affect  their  character  aa  evidence.'**  I 
rule  that  an  action  cannot  be  maintained  which  is  j 
on  a  transaction  prohibited  by  statute  has  no  a 
to  such  contracts.^**  The  purchase  of  a  bill  of  exi 
Bueb  a  broker  is  valid,  and  he  may  recover  thereo 
he  may  have  incurred  the  penalty  prescribed  by  the 

§  781.    Where  broker  acta  for  both  parties. 

(a)  In  general. — As  a  general  rule,  a  broker  can 
agent  for  and  receive  comniissiona  from  both  part 
same  transaction,  unless  they  are  fully  informed  th: 
acting  for  both.  It  is  clear,  both  upom  principle  ai 
ity,  that  in  case  of  such  double  employment  he  ci 
from  neither,  where  his  employment  by  the  other 
concealed  from  and  not  assented  to  by  the  defendant 

ais  Murra?  V.  Doud,  167  111.  36S.  G9  Am.  St.  Rep.  29T. 

ia>  Hurray  v.  Doud.  167  111.  368,  59  Am.  St.  Rep.  297. 

i»oLind8ey  v.  Rutherford,  17  B.  Mon.  (Ky.)  246. 

i»»  MorlBon  V.  Thompson,  L.  R.  9  Q.  B.  480;  Browne  t. 
Jud.  Que.  19  C.  S.  523;  RobblDS  v.  Seara,  23  Fed.  874 
Farwell  (Cal.)  31  Pac.  527;  Flnnerty  v.  Prlti,  5  Colo.  17 
T.  Craft,  3  Colo.  App.  236:  Bates  v.  Gopeland,  MacArthu 
C.)  60;  Van  Vlisflingen  v.  Blum,  92  III.  App.  14E;  Young 
158  111.  428;  Hampton  t.  Lackene.  72  111.  App.  442;  Krou 
Frlcke.  22  III.  App.  560;  Slmonds  v.  Hoover.  35  Ind.  41; 
ColBtOD,  5  BuBh  (Ky.)  597;  Raisin  v.  Clark,  41  Md.  I 
Rep.  66;  Holcomb  v.  Weaver,  136  Maae.  266;  Rice  v. 
Mass.  133,  18  Am.  Rep.  459;  Farasworth  v.  Hemmer,  1  Al 
494,  79  Am.  Dec.  756;  Walker  v.  OBgood,  98  Mass.  348,  S 
168;  FoUanebee  v.  O'Reilly,  135  Mass.  80;  Leatbera  v.  C 
Mich.  277;  McDonald  v.  Malts.  94  Mich.  172,  34  Am.  St 
Scrlbner  v.  Collar,  40  Mich.  376,  29  Am.  Rep.  541;  Hon 
per,  128  MIcb.  688;  Webb  v.  Pazton,  36  Minn.  632;  Chapi 
Tie,  51  Mo.  App.  40;  De  Stelger  v.  Hollinston,  17  Mo. 
Rosenthal  v.  Drake,  S2  Mo.  App.  368;  Campbell  v.  Bazi 
729;  Oracle  v.  Stevens.  66  App.  Dlv.  203.  171  N.  Y.  66 
V.  Reuther,  25  Misc.  (N.  Y.)  161;  Southack  v.  Lane,  32  M 
141;  Brlerly  v.  Connelly.  31  Misc.  (N.  Y.)  268;  Pugsley 
4  E.  D.  Smith  (N.  T.)  246;  Capener  v.  Hogan,  40  Ob 
Bell  V.  HcConuell,  37  Ohio  SL  396,  41  Am.  Rep.  628;  Rli 
136  Pa.  439,  20  Am.  St.  Rep.  931;  Cannell  v.  Smith,  : 
Everhart  v.  Searle.  71  Pa.  266;  Lynch  v.  Falloo,  11  R.  I. 
Rep.  468;  Armstrong  v.  O'Brien.  83  Tex.  635;  Ttneley  v. 
12  Tex.  Civ.  App.  691;  Meyer  v.  Hanchett,  39  Wis.  419. 
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contrary  to  public  policy  to  allow  the  broker  a  right  of  action 
against  both  parties  for  his  commissions,  and  it  is  well  set- 
tled that  he  does  not  have  such  right  although  he  may  have 
acted  in  good  faith;'*'  and  evidence  cannot  be  introduced 
to  show  a  custom  or  usage  among  brokers  to  charge  a  com- 
mission to  both  parties  in  such  cases.'** 

"Several  reasons  may  be  givai  for  this  rule.  In  law  as  in 
morals,  it  may  be  stated  that  as  a  principle  no  servant  can 
serve  two  masters,  for  either  he  will  hate  the  one  and  love  the 
other  or  else  he  will  hold  to  the  one  and  despise  the  other. 
TJnless  the  principal  contracts  for  less,  the  agent  is  bound  to 
serve  him  with  a  reasonable  degree  of  skill,  judgment,  and  dis- 
cretion. Theagent  cannot  divide  his  duty  to  his  principal  and 
give  part  to  another.  Therefore  by  the  broker  engaging  with 
the  second  he  forfeits  his  right  to  compensation  from  the  one 
who  first  employed  him.  By  the  second  engagement,  the  bro- 
ker, if  he  does  not  in  fact  disable  himself  from  rendering  to 
the  first  employer  the  full  quantum  of  service  contracted  for, 
at  least  tempts  himself  not  to  do  so.  And  for  the  same  reason 
he  cannot  recover  from  the  second  employer  who  is  ignorant 
of  the  first  engagement,"*** 

And  where  one  employs  a  broker  knowing  that  he  is  act- 
ing for  the  other  party  in  the  same  transaction,  then  both 
he  and  the  broker  are  guilty  of  wrong  committed  against 
the  employer,  and  the  broker  cannot  recover  compensation 
from  the  second  employer,  for  the  law  will  not  enforce 
an  executory  contract  entered  into  in  fraud  of  tlie  rights 
of  others.'*^     It  is  no  answer  to  say  that  the  second  em- 

*"Bell  v.  McConnell,  37  Oblo  St.  396,  41  Am.  Rep.  528;  a-nd  cases 
cited  In  preceding  note. 

"iRalein  v.  Clark,  41  Md.  158,  20  Am.  Rep.  66;  Rice  v.  Wood,  113 
Mass.  133,  18  Am.  Rep.  459;  Farnsworth  v.  Hemmer,  1  Allen  (Mass.) 
494,  79  Am.  Dec.  7B6:  Walker  v.  Osgood,  98  Mass.  348,  93  Am.  Dec. 
168;  Dartt  v.  SonneByn,  86  Minn.  G6.  But  see  Havtland  v.  Price, 
6  Misc.   (N.  T.)   372. 

»iBeII  V.  McConnell,  37  Oblo  St.  396,  41  Am.  Rep.  629. 

isB  Horlson  r.  Tbompson,  L.  R.  9  Q.  B.  480;  BoUman  v.  Loomie, 
41  Conn.  681;  Ralstn  t.  Clark,  41  Md.  168,  20  Am.  Rep.  66;  Fams- 
wortb  V.  Hemmer,  1  Allen  (Hasa.)  494,  79  Am.  Dec.  766;  Walker 
V.  Osgood,  98  Mass.  348,  93  Am.  Dec.  168;  Smitli  t.  Towoeend,  109 
Mass.  600;  Rice  v.  Wood,  113  Mass.  133,  IS  Am.  Rep.  469;  Brlerly 


Digitized  by  Google 


1688  BROKERS. 

ployer  having  knowledge  of  the  first  employniei 
be  held  liable  on  his  promise,  because  he  could  n 
frauded  in  the  transaction.  The  contract  itself  i 
againat  public  policy  and  good  morale  and  botl 
thereto  being  in  pari  delicto,  the  law  will  leave  tl 
finds  them.  Ex  dole  malo  non  oritur  actio.'** 
agent  to  sell  lands,  having  found  a  purchaser,  an< 
with  the  vendor's  knowledge,  signed  the  contract  of 
on  behalf  of  the  vendee,  may  still  recover  his  coe 
from  the  vendor,'"''  as  this  is  merely  performing 
in  putting  the  contract  in  form  after  it  has  been  agi 
between  the  parties,  or  after  all  the  negotiations  l 
conducted, 

(b)  Knowledge  by  both  puties.~-But  if  both  pai 
full  knowledge  that  the  broker  is  acting  in  a  double 
as  agent  for  each,  and  they,  without  objection,  a 
services,  or  otherwise  consent  to  his  so  acting,  he  wi 
a  right  to  accept  a  retainer  and  comniiBsion  from 
but  clear  proof  of  such  knowledge  or  consent 
shown,'** 

T.  Connelly,  31  Misc.  (N.  Y.)  268;  Bell  v.  McConnell,  3' 
396,  41  Am.  Rep.  530;  Lynch  v.  Palloo,  11  R.  I.  311,  23 
458.    Compare  Geer?  t.  Pollock,  16  App.  Div.  (N.  Y.)  321 

»>  Bell  T.  McConnell,  37  Obto  St  396.  41  Am.  Rep.  530 

"T  Barry  v.  Schmidt,  57  Wis.  172,  46  Am.  Rep.  35. 

issFlnnerty  v.  Fritz,  5  Colo.  174;  Alexander  v.  Noi 
CfarlatisD  UnfTerBlty,  67  Ind.  466;  Leeklns  v.  Nordybe,  66 
Cneady  v.  Carraher,  119  Iowa,  500;  Raiein  v.  Clark,  41  B( 
Am.  Rep.  66:  Famsworth  v.  Hemmer,  1  Allen  (Mass. 
Am.  Dec.  756;  Walker  v.  Osgood,  98  Mass.  348,  93  Am. 
Rice  T.  Wood,  113  Mass.  133.  18  Am.  Rep.  459;  Scrlbner 
40  Mich.  375,  29  Am.  Rep.  641;  De  Stelger  v.  Holllngtt 
App.  382;  Fugsley  v.  Murray,  4  E.  D.  Smith  (N.  Y.)  245 
Stevens,  E3  N.  Y.  621;  Jarvls  v.  Schoeler,  105  N.  Y.  289; 
V.  Price.  6  Misc.  (N.  Y.)  372;  Abel  v.  Disbrow,  15  App 
Y.)  636;  I-amb  v.  Baxter,  130  N.  C.  67;  Bell  v.  McConnel 
St.  396,  41  Am.  Rep.  528;  United  States  Rolling  Stock 
lantlc  ft  G.  W.  R.  Co.,  34  Ohio  St.  460,  32  Am.  Rep.  380 
v.  West,  23  Pa.  Co.  Ct.  R.  302;  Everhart  v.  Searle,  71 
Lynch  V.  Fallon,  11  R.  1.  311.  23  Am.  Rep.  458;  Am 
O'Brien.  83  Tex.  635. 

iwFrankel  v.  Wathen.  58  Hun  (N.  Y.)  543. 
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(c)  After  termination. — Nor  is  a  broker  deprived  of  his 
immiesioDe,  if  after  the  contract  of  sale  is  completed,  he 

employed  generally  by  the  purchaser  and  procures  a 
edification  of  the  contract  of  sale,  extending  time  of  pay- 
ent'""  In  such  case,  having  completed  his  duty  to  his 
•incipal,  he  ia  entitled  to  his  commissions,  and  the  fact 
at  he  enters  into  the  employ  of  the  purchaser  does  not 
weasarily  show  bad  faith  on  his  part,  though  he  uses  his 
ideavors  to  procure  a  modification  of  the  contract  he  had 
ded  in  making  for  his  former  employer. 

(d)  Where  he  acts  ai  middleman. — Where,  however,  the 
'oker  acts  merely  as  a  middleman  to  bring  the  parties  to- 
ither,  and  takes  no  part  in  the  n^fotiations  between  them, 
ey  making  their  own  bargain  without  his  aid  or  intorfer- 
lee,  and  each  of  them  has  agreed  to  pay  him  a  commission, 
I  may  collect  such  commission  from  both,  although  each 
as  ignorant  of  his  employment  by  the  other  ;^'*^  and  his 
nduct  in  concealing  from  each  his  agreement  with  the  other 

not  fraudulent,  and  is  no  defense  to  an  action  brought  by 
m  against  either  to  recover  the  commission  agreed  upon.®"^ 
s  was  said  by  Bigelow,  C.  J.,  in  this  case :  "It  might  well 
1  that  the  services  of  the  plaintiff  were  of  value  to  both  par- 
S8,  and  that  each  might  be  willing  to  pay  according  to  the 
inefit  received  by  each.     We  know  of  no  principle  of  law 

1  which  an  agreement  to  pay  for  services  rendered,  honestly 
itered  into,  can  be  avoided  on  the  ground  that  another  per- 

soc  Mattes  V.  Engal.  16  S.  D.  330. 

>oi  Clark  v.  Allen,  125  Gal.  276;  Green  v.  Robertson,  64  Cal.  75; 
nnerty  v.  Fritz,  B  Colo.  174;  Handera  v.  Craft,  8  Colo.  App.  236; 
IX  V.  Haun,  127  Ind.  326;  Mullen  v.  Keetileb,  7  Buah  (Kjr.)  253; 
ipp  T.  Sampson,  16  Gray  (Mass.)  398,  77  Am.  Dec.  416;  Montross 

Eddy,  94  Mich.  100,  34  Am.  St.  Rep.  323;  Rannej'  v.  Donovan,  78 
Ich.  31S;  GoIllnB  v.  Fowler,  S  Mo.  App.  688;  Childs  v.  Ptomey,  17 
ont.  602;  Shepherd  v.  Hedden,  29  N.  J.  Law,  334;  Wyckoff  t.  BKbb. 

Daly  (N.  T.)  324;  Gracla  v.  Stevena.  66  App.  Div.  203,  171  N.  Y. 
S;  Slegel  v.  Gould,  7  Laos.  (N.  Y.)  177;  Balhelmer  v.  Relchardt, 

How.  Pr.   (N.  Y.)  414;  Knauis  v.  Qotttried  Krueger  Brew.  Co., 

2  N.  Y.  70;  Southack  v.  Lane,  23  Mlac.  <N.  Y.)  515;  Herman  v. 
anineau,  1  Wis.  151,  GO  Am.  Dec.  368;  Barry  v.  Schmidt,  57  Wis. 
i.  46  Am.  Rep.  36. 

soiRupp  V.  Sampson,  16  Gray  (Maee.)  398,  77  Am.  Dec.  41G. 
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Bon,  baviDg  interests  wholly  distinct  and  indepe 
stipulated  by  a  separate  contract  to  pay  for  the  Ban 
Both  contracts  are  valid ;  they  are  made  upon  goc 
ation ;  and  each  agrees  to  make  compensation  foi 
■which  he  expects  to  receive  from  the  bargain, 
of  the  plaintiff  would  have  stood  on  a  very  diffen 
if  he  had  been  employed  as  a  broker  to  buy  or  sell 
would  in  such  case  have  been  a  fraud  for  him  to  i 
agency  for  one  from  the  other.  The  interests  of 
seller  are  necessarily  adverse,  and  it  would  operat 
prise  on  the  confidence  of  both  parties,  and  cssent 
their  respective  interests,  if  one  person  should,  wi 
knowledge,  act  as  the  agent  of  both,  Farebroth 
mons,  5  Bam.  &  Aid.  333.  But  the  plaintiff  did 
any  such  capacity.  He  was  not  an  agent  to  buy  ■ 
only  acted  as  a  middleman  to  bring  the  parties  t' 
order  to  enable  them  to  make  them  their  own  cont 
stood  entirely  indifferent  between  them,  and  he! 
relation  in  consequence  of  his  agency  as  to  render 
adverse  to  the  interests  of  either  party."  Thus, 
employed  by  the  owner  of  a  farm  to  procure  a  1 
who  has  no  discretion  or  control  over  the  conditi 
letting  of  the  farm,  may  recover  for  his  services, 
receives  compensation  from  the  tenant  procured, 
terests  of  the  parties  whom  he  represents  are 
onistie,*"' 

But  although  such  cases  may  undoubtedly  occur 
ceptional  character  should  appear  clearly  before  t 
be  exempted  from  the  general  principle.'""*  An( 
that,  even  if  the  broker  had  no  authority  to  bind 
pal,  and  was  intrusted  with  no  discretion  in  fixiuf 
of  the  transaction,  and  his  only  service  was  to  bri 
ties  together,  he  was  bound  to  perform  that  servici 
terest  of  the  party  who  employed  bim.'*^  And  i 
contended,  on  obviously  good  grounds,  that  it  is 
for  a  broker,  even  where  acting  as  a  middleman  c 

i<u  Hermau  v.  Martlneau,  1  Wis.  lEl,  60  Am.  Dec.  3' 
*»*  Scrlbner  v.  Collar,  40  Mich.  37G,  29  Am.  Rep.  643. 
■«  Walker  v.  Osgood,  9S  Mass.  348,  93  Am.  Dec.  169. 
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as  agent  for  the  other  party  without  his  principal's  knowl- 
edge or  consent.  As  has  been  said:  "Such  employment  is 
JDOt  like  the  offer  of  a  reward  for  the  performance  of  some 
act  which  another  may  undertake  or  forego,  as  he  shall  please. 
Employment  implies  acceptance  of  the  service.  A  broker 
thus  employed  does  not  act  in  good  faith  if  he  turn  aside  all 
proposals  that  are  not  accompanied  with  an  additional  re- 
tainer or  commission.  Yet  such  is  the  temptation  upon  him 
if  he  may  levy  a  fee  from  both  parties.  When  he  has  secured 
the  retainer  of  the  other  party,  he  ia  interested,  in  order  to 
win  his  double  commission,  to  bring  together  these  two  to  the 
exclusion  of  all  others.  The  interests  of  bis  principal  are 
in  danger  of  prejudice  from  his  counter-interest  in  the  agent. 
And  besides,  the  broker  is  ordinarily  and  almost  inevitably 
intrusted,  to  a  greater  or  less  extent,  with  the  confidence  of 
bis  principal,  and  a  knowledge  of  his  views  and  purposes. 
This  is  incompatible  with  like  relations  to  the  other  party. 
From  the  very  nature  and  necessities  of  the  case,  such  two- 
fold interests  and  relations  of  the  broker  are  inconsistent 
with  the  interests  of  the  principal,  and  should  not  be  main- 
tained without  his  knowledge  and  consent.'""* 

§  782.    Where  contract  ii  illegal. 

The  law  will  not  sanction  the  performance  of  contracts 
that  are  illegal,  immoral,  or  opposed  to  public  policy,  and 
■when  a  broker  has,  knowingly  and  willingly,  performed  serv- 
ices in  a  transaction  of  such  character,  he  will  not  he  entitled 
to  any  compensation  or  reimbursement  therefor  although  his 
services  are  otherwise  complete  and  regular.""^     If,  however, 

«>■  Walker  v.  Osgood,  9S  Maae.  348,  93  Am.  Dec.  169. 

Milrwlo  T.  WlHlar,  110  U.  a.  499;  Bangs  v.  Hornick,  30  Fed.  97; 
Cobb  V.  Prell,  G  McCrarj,  SO,  16  Fed.  TT4;  National  Bank  y.  Cunnlng- 
bam,  25  Am.  Law  Reg.  (N.  S.)  13S;  Beverldge  v.  Hewitt,  S  111.  App. 
•467:  Harvey  v.  Merrill,  150  Maaa.  1,  15  Am.  St.  Hep.  159;  Craw- 
ford V.  Spencer,  92  Mo.  498;  Zlttle  v.  Schlealnger,  46  Neb.  844; 
Rogers  V.  Marriott,  59  Neb.  7G9;  Fl^g  v.  Baldwin.  38  N.  J.  Eq. 
219,  48  Am.  Rep.  308;  Lyon  v.  MItcbell,  36  N.  T.  235.  93  Am.  Dec. 
602;  WlUiamB  v,  Carr.  80  N.  C.  294;  Kabn  v.  Walton.  46  Ohio  St. 
195;  Waugb  v.  Beck,  114  Pa.  422,  60  Am.  Rep.  354;  Faretra  v.  Oa- 
bell,  89  Pa.  89;   Smith  v.  Bouvler,  70  Pa.  325;    Street  v.  Houston 
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the  broker  ia  not  pi'wj  to  the  illegal  intent  of  the  p 
rendering  the  contract  void,  he  has  a  meritorious  gr 
ihe  recovery  of  compensation  for  services  and  advai 
As  was  said  in  a  United  States  supreme  court  cas 
point :  "It  is  certainly  true  that  a  broker  might 
such  a  contract  without  being  privy  to  the  ill^ 
of  the  principal  parties  to  it,  which  renders  it  voic 
such  a  case,  being  innocent  of  any  violation  of  law. 
suing  to  enforce  an  unlawful  contract,  has  a  m( 
ground  for  the  recovery  of  compensation  for  service: 
vances.  But  we  are  also  of  the  opinion  that  when  tl 
is  privy  to  the  unlawful  design  of  the  parties,  an 
them  together  for  the  very  purpose  of  entering  into  i 
agreement,  he  is  particeps  criminis,  and  cannot  re 
services  rendered  or  loBses  incurred  by  himself  on 
either  in  forwarding  the  transactions.'"""  Thus  a 
for  the  sale  of  goods  to  be  delivered  in  ihe  future  is 
ing  contract  and  void,  if  it  he  shown  that  both  partie 
intend  a  delivery  of  the  subject-mstter,  but  contempl 
intended  only  a  settlement  of  the  difference  between 
tract  and  the  market  price ;  and  the  broker,  who  n 
the  sale  could  not  recover  for  services  rendered  or 
made  if  he  were  privy  to  such  illegal  agreement ;' 

Ice  &  Brew.  Co.  (Tez.  Civ.  App.)  65  S.  W.  616.  See,  al» 
Spencer,  18  Colo.  532,  36  Am.  St.  Rep.  303;  McCampbell 
10  Colo.  App.  242;  Johnson's  Adm'r  v.  Hunt,  81  Ky.  S21. 

IDS  Irwin  V.  Wllllar.  110  U.  S.  499;  Roundtree  v.  Sml 
S.  26S;  Ponder  v.  Jerome  Htll  Cotton  Co..  100  Fed.  3 
Patrick  V.  Adams,  20  Fed.  287;  Bartlett  v.  Smith,  4  Mc< 
13  Fed.  263;  Pape  v,  Wright,  116  Ind.  602;  First  Nat  Ban 
looea  Packing  Co.,  66  Iowa,  41;  Donovan  v.  Dalber,  124 
Crawford  v.  Spencer,  92  Mo.  498;  Kent  v.  Mlltenberger,  li 
603;  Crane  v.  Whittemore,  4  Mo.  App.  610  (although  be  t 
edge  of  the  Illegal  character  of  the  transaction  hut  1b  n< 
thereto) ;  Ormee  v.  Dauchy,  46  N.  Y.  Super.  Ct.  85,  S2  N. 

ao»Br  Justice  Matthews,  In  Irwin  v.  Wllltar,  110  U.  S 
And  see  Hatch  v.  Douglas,  4S  Conn.  116,  40  Am.  Rep.  164 
y.  Scball,  66  Md.  2S9,  E7  Am.  Rep.  327;  Bmbrey  v.  Jamls 
S.  336;  Whltesldes  v.  Hunt,  9T  Ind.  191,  49  Am.  Rep.  441 
v.  Berry,  66  Me.  570:  Lowry  v.  DlUman,  59  Wis.  197;  Si 
Lewie,  6E  Tex.  216,  G7  Am.  Rep.  693,  599. 

«io  Crawford  v.  Spencer,  92  Mo.  498,  1  Am.  St.  Rep.  74B 
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the  contract  for  future  delivery  is  held  valid  there  would  be 
no  queation  of  the  broker's  right  to  recover  his  eornmis- 
aions."'  So  where  a  broker  procured  a  cnatomer  for  an- 
other broker,  with  the  understanding  that  the  latter  should 
sharge  for  the  procuring  a  loan  of  money  at  a  rate  prohibited 
by  the  statute,  and  that  such  conunissione  should  be  divided, 
it  was  held  that  a  suit  would  not  lie  in  behalf  of  the  former 
broker  for  his  share  of  such  commissions  against  the  latter 
l)roker,  to  whom  they  had  been  paid  by  the  customer.'** 

In  some  cases  the  broker's  right  to  recover  for  commis- 
jions  and  advances  has  turned  upon  the  fact  that  subsequent 
to  the  illegal  transaction  the  principal  executed  his  note  to  the 
broker  for  his  conmiissions  and  advances  therein.*'^  So  it  is 
[leld  that  where  the  contract  is  executed,  an  agent  or  broker 
smployed  by  the  principal  to  make  it  can  recover  any  money 
advanced  in  the  transaction  by  the  previous  authority,  or  sub- 
jequent  ratification,  of  the  principal,^**  and  the  fact  that  the 
wntract  entered  into  by  the  parties  is  voidable  under  the 
itatnte  of  frauds,  because  not  in  writing,  does  not  affect  the 
right  of  the  broker  to  recover  for  hie  services.'^" 

It  has  been  held  in  England  and  in  a  few  cases  in  this 

r.  ThompBoD,  SG  Mo.  610;  Junleson  v.  Wallace,  167  111.  388,  59  Am. 
3L  Rep.  302;  Harve?  v.  Merrill,  IGO  Mbbb.  1,  IS  Am.  St.  Rep.  169; 
iVsgner  v.  Hlldebrand,  187  Pa.  136;  Pondera  v.  Jerome  Hill  Cotton 
Zo..  100  Fed.  373. 

"1  Roundtree  v.  Smltb,  108  TT.  S.  269;  TeaBdaJe  v.  McPlke,  25 
Ho.  App.  341;  Wbltesldes  v.  Hunt,  97  lod.  191,  49  Am.  Rep.  441; 
Smltb  T.  BouTler,  70  Pa.  325;  Hatch  v.  BarUe,  45  Pa.  166,  84  Am. 
Ooc.  484;  Powell  v.  McCord,  IZl  III.  330. 

311  Gregory  v.  Wilson,  36  N.  J.  Law,  316,  13  Am.  Rep.  44S. 

"»HawIey  y.  Bibb.  69  Ala.  52;  Clarke  v.  Pose,  7  Bias.  540.  553. 
red.  Caa.  No.  2,852;  Heatz  t.  Jewell,  20  Fed.  692.  See,  also,  Leh- 
nan  T.  Strassberger,  2  Woods,  564,  Fed.  Gas.  No.  S,2I6. 

*i4  Warren  y.  Hewitt,  46  Ga.  601;  Thompson  y.  Cummlngs,  68  Ga. 
L24:  WlUlame  v.  Carr,  SO  N.  C.  294.  But  see  Cunningham  v.  Na- 
ional  Bank,  71  Oa.  400,  51  Am.  Rep.  266,  269. 

■IB  Bibb  V.  Allen,  149  U.  S.  481;  Sayre  v.  Wilson,  86  Ala.  161; 
llcFarland  y.  Llllard.  2  Ind.  App.  160;  Holden  y.  Starks,  1E9  Mass. 
i03,  38  Am.  St.  Rep.  461;  Moone?  v.  Elder,  66  N.  Y.  238;  Cook  v. 
Croemeke,  4  Daly  (N.  T.)  268;  Dennis  v.  Charliek,  6  Hun  (N.  Y.) 
;i;  Barnard  v.  Monnot,  3  Keyes  (N.  Y.)  203.  But  see  Wilson  y. 
Aason,  168  III.  304;  Trenholme  v.  McLennan,  24  L.  C.  Jar.  306. 
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country,  that  the  above  rules  against  recovery  by  a 
wagering  transactiona  do  not  apply  to  claims  by  st 
and  aharebrokers  ao  as  to  defeat  their  recovery;- 
the  other  hand  the  ri^t  of  a  stockbroker  to  rec 
gambling  transaction  is  denied,  and  on  principle 
to  be  the  better  doctrine.'" 

g  783.    loan  bn&er. 

A  broker  who  is  employed  to  procure  a  loan  ia 
his  commissions,  when  he  produces  a  person  who 
able,  and  willing  to  lend  the  money  upon  the  i 
posed,"*  although  the  principal  declines  to  take 
although  the  negotiations  go  off  by  reason  of  such  ] 
covering  unusual  covenants  or  defects  which  the 
not  informed  of.'^"  His  right  to  commission  do 
pend  upon  the  contingency  of  the  applicant's  aco 
the  loan,  but  upon  his  performance  of  his  part  c 

iw  Wells  T.  Porter,  3  Scott,  141;  Knight  v.  Fitch,  15 
Roeewarne  v.  Billings.  16  C.  B.  (N.  S.)  316;  Wfman 
Allen  (Maes.)  238,  SO  Am.  Dec.  66;  Durant  v.  Bell.  98 
See.  also,  StebblDB  t.  Leowolf,  3'  Cusb.  (Mass.)  137; 
Chtunbera,  15  C,  B.  562;  Jessopp  v.  Lutwyche,  10  Exch. 

i"In  re  Qreen.  7  Bisa.  338,  Fed.  Cas.  No.  B.7G1;  In  i 
Fed.  739;  Justh  v.  Holllday,  2  Mackey  (D.  C.)  346; 
Toune.  20  111.  App.  76:  Pearce  v.  Foote,  113  III.  228,  G 
414;  Flagg  v.  Baldwin,  38  N.  J.  Eq.  219.  48  Am.  Rep.  30! 
V.  De  Haven.  97  Pa.  202;  Dlckaou's  Ez'r  t.  Thomas,  ! 
North  V.  PhllltpB,  89  Pa,  250;  Barnard  v.  BackhauB,  62 

""Green  v.  Lucas,  31  Law  T.  {N.  S.)  731;  Green 
Post,  ft  F.  226;  Vinton  v.  Baldwin,  88  Ind.  104,  4E  An 
PItzpatrIck  v.  Gllson,  176  Maaa.  477;  Caston  v.  Quimb; 
163;  Peterson  v.  Hall,  61  Minn.  268;  Hackmann  v.  Gi 
Mo.  App.  244;  Budd  v.  Zoller.  62  Mo.  238;  Van  Ordei 
19  Misc.  <N.  T.)  497;  Burling  t.  Gunther,  12  Daly  (N.  Y 
here  V.  Peters,  30  Misc.  (N,  Y.)  756;  Lord  v.  Moran.  3 
Y.)  750. 

»"  Vinton  V.  Baldwin.  88  Ind.  104,  46  Am.  Rep.  44 
Moran.  31  Misc.  (N.  Y.)  760;  Hacktnann  v.  Qutweller,  i 
244;  Collier  t.  Weyman,  114  Ga.  944. 

•"Green  v.  Lucas,  31  Law  T.  (N.  S.)  731;  Fltipatrlc 
176  Mass.  477;  Clark  v.  H.  G.  Thompaon  ft  Son  Co.,  76 
Fullerton  v.  Carpenter,  97  Mo.  App.  197.  And  see  Oatlin 
Spar  Verein.  67  App.  Div.  <N.  Y.)  60. 
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ract;'*^  and  the  principal  cannot  deprive  the  broker  of  bis 
ommissions  by  refusing  without  good  cause  to  accept  the  loan 
rhich  the  negotiations  of  the  latter  have  resulted  in  secur- 
i,g_3i2  ^jj(]  ii  )jjg  been  held  that  the  broker  need  not  pro- 
luce  such  person,  nor  a  contract  binding  on  him,  if  the  bor- 
ower  refuses  to  accept  the  loan  or  wrongfully  discharges  the 
iroker  after  such  person  has  been  found  by  him.'** 

In  the  absence  of  an  agreement  as  to  the  time  within  which 
he  broker  is  to  obtain  the  money,  he  is  entitled  to  a  reasonable 
ime,  and  if  within  such  time  he  finds  a  party  ready,  willing, 
ind  able  to  make  the  loan,  be  bas  earned  his  eommisaions,"'* 

In  principle,  the  case  of  a  broker  negotiating  a  loan  is  the 
ame  as  that  of  a  broker  negotiating  a  sale  of  property, 
ind  in  the  latter  case  it  is  uniformly  held  that  the  com- 
Dissiona  are  earned  when  a  purchaser  is  found  able  and  wili- 
ng to  buy  on  the  terras  proposed.  If  the  loan  broker  does 
lot  procure  a  proper  lender  he  has  not  earned  his  commis- 
ions  unless  the  principal  sees  fit  to  waive  any  deficiencies 
hat  occur ;  but  if  he  has  produced  a  proper  person,  as  lender, 
he  principal  cannot  deprive  hira  of  his  commisaioDS  by 
leglecting  or  refusing  to  complete  the  loan,  or  by  changing 
lis  terms ;  or  because  the  security  offered  is  defective.^*'  If, 
lowever,  the  loan  is  not  made  by  reason  of  the  person  found 
ly  the  broker,  refusing  without  sufficient  cause  to  accept  the 
irincipal's  title  or  make  the  loan,  the  broker  would  not  be 
ntitled  to  his  conamissions.^**  Thus,  if  the  person  produced 
ly  the  broker  is  willing  to  make  the  loan,  but  only  upon  cer- 
ain  terms  which  are  not  accepted  by  the  principal,  the  bro- 
ler's  commissions  are  not  earned.'^ 

•"Vinton  V.  Baldwin,  88  Ind.  104.  4E  Am.  Rep,  447;  Fltspatrick 
.  Qllson,  176  Mass.  477. 

•"Vfnion  V.  Baldwin,  88  Ind.  104,  45  Am.  Rep.  447:  Fitzpatrick 
.  Gflflon.  176  Mass.  477:  Collier  v.  Weyman,  114  Oa.  944. 

•"»  Hackmann  v.  Qutweller,  66  Mo.  App.  244. 

»"  Peterson  7.  Hall,  61  Minn.  268. 

■"Vinton  V.  Baldwin,  SS  Ind.  104,  45  Am.  Rep.  447;  Green  v. 
.ucas,  31  Law  T.  (N.  8.)  731;  Corning  t.  Calvert.  2  Hilt.  (N.  Y.) 
E;  Hackmann  r.  Qutweller,  66  Mo.  App.  244. 

"■Mannaduke  v.  Martin,  90  Mo.  App.  629;  Heas  t.  Bggere,  38 
[lac.  726,  78  N.  T.  Supp.  1119. 

«"  Gaston  v.  Qulmby,  178  Maaa.  15S,  52  L.  R.  A.  786 


Digitized  byGoOgIc 


1696 

§  784.    Bight  to  leimbanement  and  indemnity. 

Besides  the  right  to  recover  conmiissioiis  on  s: 
changes  of  property,  or  other  buaineas  traasacted  t 
efforts,  the  broker  also  has  a  right  to  recover  fron 
cipal  reimbursement  for  all  costs  and  expenses,  a 
nity  for  all  losses  and  liabilities,  bona  £de  incurr 
while  performing  such  services  for  bis  principal, 
his  authority.'**  Thus,  if  a  broker  buys  proper 
disclosing  his  principal,  he  is  personally  liable  ft 
chase  price,  hut  he  has  a  right  to  collect  the  sami 
principal  f  and  the  latter  can  be  relieved  from  sui 
only  by  showing  payment  to  the  vendor,  or  a  rel 
valuable  consideration  from  the  broker.^^"  So  H 
cipal  fails  to  consummate  a  sale  made  by  his  brok 
ter  may  maintain  an  action  against  him  for  any  los 
by  reason  thereof;"^*  and  it  is  no  defense  in  such 
that  the  defendant  was  not  bound  to  deliver  except 
of  the  price,  where  the  brokers  were  not  themselvi 
chasers.'"*  A  refusal  to  comply  with  a  contract  t 
real  estate,  by  reason  of  which  the  broker  who  neg 
sale  is  deprived  of  his  commissions,  will  render  the 
purchaser  liable  for   the  damages  thereby  suffer 

m  Duncan  v.  Hill.  L.  R.  g  Excb.  242;  Hawkins  v.  U 
6  Eq.  505;  Marten  v.  Gibbon,  33  Law  T.  (N.  S.)  561; 
Covington,  22  Fed.  816;  Mareball  v.  Levy,  66  Cal.  23 
Camduir.  14  Colo.  Avp.  169;  Beacb  v.  Branch,  57  Qa.  3' 
V.  Butler,  69  111.  576;  Taylor  v.  B&lley,  169  III.  Igl; 
DUtz,  67  Iowa,  121;  Farrar  v.  Paine,  173  Mass.  58;  Marli 
wood,  101  Mass.  470;  Van  Dusen-Harrlngton  Co.  v.  Ju 
Minn.  S98,  74  Am.  St.  Rep.  463;  Lee  v.  Qargullo.  45  N.  Y 
696;  Schepeler  v.  Eisner.  3  Daly  (N.  T.)  11;  Minor  v. 
141  N.  Y.  399,  38  Am.  St.  Rep.  804;  Robinson  v.  Crawfn 
DIv.  (N.  T.)  228;  Jaehel  v.  Caldwell,  166  Pa.  266;  Maitlj 
tin,  86  Pa.  120;  Carpenter  v.  Momsen,  92  Wis.  449. 

"BKnapp  v.  Simon,  96  N.  T.  284;  Maltland  v.  Mai 
120. 

830  Knapp  V.  Simon.  90  N.  T.  284. 

i>i  Bally  V.  CarniJutt,  14  Colo.  App.  169;  Atkinson  v 
N.  C.  597. 

>*i  Bally  V.  Carnduff,  14  Colo.  App.  169. 
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r,  ftlthouf;^  he  bad  agreed  to  look  to  the  seller  for  his 
lissiona."" 

t  in  an  action  to  recover  conuniseions,  where  the  owner 
'ailed  to  consummate  the  contract,  the  broker  cannot 
sr  a  Bum,  as  exemplary  damages  for  the  breach  of  con- 
in  addition  to  the  commission  he  would  have  received 
the  sale  been  consummated.''*  Nor  can  the  broker 
er  reimbursement  or  indemnity  for  expenses  or  lia- 
«  which  were  unnecessarily  incurred  by  him,'"*  or  were 
red  while  he  was  acting  in  violation  of  his  princi- 
inetructions,  or  in  excess  of  his  authority,'"  or  where 
expenses  or  liabilities  were  caused  by  his  own  neglect 
nisconduct."^  So  where  the  transaction  is  illegal  and 
roker  is  privy  to  the  illegal  intent  of  the  principal,  he 
it  recover  for  his  losses  incurred  in  the  transaction,"* 
bill  executed  in  payment  for  such  losses  cannot  be  en- 
i  by  anyone  having  notice  of  the  illegality.'" 
lere  the  broker  fails  to  complete  the  transaction,  which 
idertook  to  perform,  whether  or  not  he  is  entitled  to  re- 
reement  and  indemnity  depends  upon  the  nature  of  the 
-taking  and  the  reason  of  hia  failure.  As  has  been  seen, 
ker  who  is  employed  to  sell  or  exchange  property  ordi- 
T  contracts  to  find  a  purchaser  who  is  ready,  able  and" 
ig  to  buy  upon  the  terms  prescribed  by  the  vendor,  and' 
he  does  so  is  entitled  to  no  compensation,'**  He  is  at 
y  to  use  whatever  means  he  desires  to  accomplish  this. 

.Ivermore  v.  Crane,  26  Waab.  529. 

lomell  v.  HaDDB  (Kan.  App.)  53  Pac.  790;  Burnett  v.  Edling; 

c.  Clr.  App.  711    (in  the  abeence  of  epecfal  clrcumetancea) : 

V.  Henke.  31  Misc.  74g,  64  N.  Y.  Supp.  38. 

:iegg  V.  Townabend,  16  Law  T.  (N.  S.)  180. 

lowlby  V.  Bell,  3  C.  B.  284;  Fletcher  v.  Marshall,  15  Meea.  A 

i;  Ellis  T.  Pond.  67  Law  J.  Q.  B.  345,  [1S98]  1  Q.  B.  426,  7S 

'.  (N.  8.)  126. 

luncan  v.  Hill,  L.  R.  8  Exch.  242;   Ellis  v.  Pond,  67  Law  J. 

14B,  [1898]  1  Q.  B.  426,  78  Law  T.  <N.  S.)  125. 

loundtree  v.  Smith,  lOg  U.  S.  269;  Irwin  v.  Willlar,  110  U.  S. 

ihBw  V.  Carter.  26  L.  C.  Jur.  151;  McLean  v.  Stnve,  16  Mo. 

17;  Samuels  v.  Oliver,  130  111.  78. 

irown  V.  Turner.  7  Term  R.  830. 

LDte.  !  771. 

A  S.— 107. 
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result,  but  if  his  efforts  are  not  successful,  he  has 
vain  and  can  recover  no  compensation.  When  he 
himself  t«  accomplish  a  certain  result,  he  runs  1 
not  only  losing  his  commissions,  but  also  ^vhateve 
he  incurs  in  advertising,  traveling,  and  otherwise 
forts,  without  any  fault  of  the  priucipal,  fail  to 
ful.^*'  If,  however,  the  principal  has  expreasl 
that  certain  means  should  he  used,  and  the  broke 
these  in  good  faith  and  has  failed,  he  could  rec 
bursement  for  any  expense  incurred  thereby.  Anc 
the  broker  has  been  allowed  a  reasonable  time  to  p 
services,  his  authority  ia,  without  his  fault,  tern 
the  principal,  and  the  broker  has  already  incurrei 
which  were  necessary  in  the  performance  of  tl 
which  he  was  employed  to  perform,  he  would  be 
reimbursement  for  such  expenses.'** 

§  785.    Broker's  lien. 

As  a  broker  ordinarily  has  not  the  property  of 
pal  in  his  possession,  he,  strictly  speaking,  can  ba 
since  be  has  nothing  to  which  it  can  attach.  But 
he  usually  does  not  have  a  right  of  general  lien,  be 
ever,  be  in  a  situation  to  exercise  the  right  of 
lien.**^  Thus,  where  he  sells  a  cargo  of  mereh 
may  have  a  lien  upon  the  proceeds  in  his  hands  fc 
missions  in  effecting  the  particular  sale,  though  i 
entire  claim  against  the  owners.***  So  be  has  a  s 
upon  a  deed  delivered  to  him  by  his  principal,  fo 
mission  in  effecting  the  sale  in  pursuance  of  which 
was  executed,  and  for  all  bis  other  services  done 
ments  made  in  negotiating  the  sale,  but  he  does  r 
have  the  right  of  a  general  lien  in  such  oases.^**     1 

»"  SibbBld  V.  Bethlehem  Iran  Co.,  83  N.  Y.  37S.  38  An 
Didfon  V.  Duntlile.  2  Rob.  (La.)  163. 

)<2  Sibbald  v.  Bethlehem  Iron  Co..  S3  N.  Y.  378.  38  An 
Hill  V.  Jones,  152  Pa.  433. 

""  Barry  t.  BonioKer,  *6  Md.  69.  See  Goad  v.  Hai 
197. 

"*  Barry  v.  Bonlnger,  46  Hd.  59. 

■"Richards  v.  Oasklll.  39  Kan.  428;  Carpenter  v.  I 
WlB.  449.    But  see  Arthur  v.  Sylvester.  106  Pa.  233. 
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holds  certain  chattels  especially  appropriated  as  security  for 
a  loan  obtained  by  bim  from  a  third  person,  for  his  principal, 
be  cannot,  in  the  absence  of  a  special  agreement,  take  any 
part  of  the  proceeds  of  such  chattels  for  the  payment  of  a 
debt  due  by  the  principal  to  him.'**  So  if  securities  are 
specifically  pledged  to  a  broker  to  secure  the  payment  of  a 
particular  loan  or  debt,  he  has  no  lien  thereon  for  a  general 
balance,  or  for  the  payment  of  any  other  claim.'*^  But  he 
has  a  Hen  on  such  securities,  or  their  proceeds,  if  in  his  pos- 
session, for  his  commissions,***  So  where  the  commission 
for  selling  real  estate  due  from  the  vendor  to  the  agent  was 
HssTimed  by  the  vendee  at  the  time  of  purchase,  without  an 
agreement  to  that  effect,  the  debt  does  not  become  a  lien  on 
ihe  land.'**  And  where  the  broker  has  property  to  which 
the  lien  may  attach,  the  lien  must  be  for  a  debt  due  to  him 
tiy  the  person  whose  property  he  has;  and  if  for  any  rea- 
M>ii  he  thinks  or  knows  that  such  person  is  but  an  agent  . 
for  another,  he  cannot  retain  the  property  for  a  debt  due  by 
iuch  agent."" 

An  equitable  lien  may  be  created  upon  the  property  by 
express  agreement,  although  the  broker  does  not  have  pos- 
lession  of  the  property  or  its  proceeds.  Thus,  where  the 
)wner  of  real  estate,  owing  real  estate  brokers  for  negotiat- 
ng  a  trade  between  him  and  a  purchaser,  executed  a  contract 
vhicb  was  recorded  in  the  office  of  the  recorder  of  deeds  and 
)y  which  he  agreed  to  give  them  the  exclusive  control  of  the 
lale  of  the  land  and  to  pay  them  out  of  the  proceeds  in  the 
^vent  of  the  sale,  he  tlierehv  gives  the  brokers  a  lien  upon  the 
)roceeds,  for  the  amounts  thus  owing  them.""  And  in  such 
I  ease  if  the  owner  refuses  to  fix  the  price  of  the  property, 

a«a  James'  Appeal,  S9  Pa.  64.  And  eee  Vinton  v.  Baldwin,  .95  Ind. 
33. 

»«  Wyckolt  T.  Anthony,  9  Daly  (N.  Y.)  417;  Lane  v.  Bailey,  47 
(arb.  (N.  T.)  396;  Leahy  v.  Lobdell,  Farvell  ft  Co.,  80  Fed.  665; 
Carpenter  v.  Monjsen,  92  Wis.  449;  Peterson  v.  Hall,  61  Minn.  268. 

'*»  PeterBon  v.  Hall,  61  Minn.  268. 

M8  Mayfleld  v.  Turner,  180  III,  332. 

"I'o  Barry  v.  Bonlnger,  4S  Md.  69. 

-■11  TlDBley  V,  Durfey,  99  111.  App.  239. 
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as  he  had  reserved  the  right  to  do,  and  incumb 
with  mortgagefl,  the  lien  attaches  at  the  time  of  sat 
■  ■' '  Imuxanoe  broken.  By  general  usage,  im 
kers  have  a  lien  upon  policies  of  insurance  in  i 
procured  by  them  for  their  principals,  and  als 
moneys  received  by  them  upon  such  policies,  for  1 
of  any  sums  due  to  them  for  commissions,  die 
advancements,  and  services  in  and  about  his  ageni 
ance  broker,  but  not  for  any  balance  due  him  in 
unconnected  with  his  business  as  insurance  bro 
a  eubagent  of  the  insurance  broker  has  made  exp 
rendered  services  in  the  procurement  of  such  poll 
lien  on  the  policy,  if  in  his  bands  for  such  expen 
services,  but  not  for  a  general  balance  due  to 
broker.'"* 

VI.  Dums  AND  LuBiuTiBs  OF  Bbokeb  as  to  Tkibd 
§  786.    Where  prinoipRl  li  disoloied — ^nndiioloKd 

It  is  well  eetablished  that  a  broker,  like  all  oi 
cannot  be  held  personally  liable  to  a  third  part 
authorized  contract  made  by  him  for  a  disclosed  [ 
If,  however,  the  broker  makes  the  contract  in  his 
without  disclosing  his  principal,  he  thereby  b( 
Bonally  liable  upon  such  contract,  although  the  pi 
may  be  held  liable,  when  disclosed,  and  in  such  ce 
itor  may  elect  whether  to  sue  the  broker  or  the  j 

ittTinslflT  V.  Dnrfey,  99  IlL  App.  839. 

*■<  UcKenzle  v.  Nevlus,  22  Me.  138.  38  Am.  Dec.  2! 
Davldsoii,  2  Camp.  21S;  Flaber  v.  Smltli,  4  App.  Cu 
Barnard,  8  Taunt.  149;  Moody  v.  Webster,  3  Pick. 
Cranston  v.  Fblla.  Ins.  Co.,  5  Bin.  (Pa.)  538;  Spring  t 
Una  Ine.  Co.,  8  Wheat.  (U.  S.)  268;  Sharp  v.  Whipple, 
T.)  567. 

M4  McKenile  v.  Nevlus,  22  Me.  138,  38  Am.  Dec.  39: 
Henderson,  1  Bast,  336;  Snook  v.  Davidson,  2  Camp.  2 
Hoyt,  2  Johns.  Cas.  (N.  T.)  327. 

lEEDeslandes  v.  Qregory,  2  El.  A  B1.  602;  Qadd  v. 
Eich.  DlT.  367;  Damora  y.  Craig,  48  Fed.  736;  TllUr 
38  Qa.  86;  Wright  v.  Cabot,  89  N.  T.  570;  Bailey  v.  O 
Tenn.  B99:  Beetle  v.  Anderson,  93  Wis.  E. 

"•Calder  v.   Doboll,  L.   R.  6  C.  P.   486;    Jones  v. 
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1  786  LIABILITY  TO  THIRD  PERSON.  1701 

^d  tbe  broker  will  not  be  relieved  from  such  liability  bj  the 
fact  that  the  third  party  supposed  that  he  was  acting  in  a 
■epreeentative  capacity  if  he  did  not  know  whom  he  was  rep- 
■esenting  j*"^  though  if  the  third  party  actually  knew,  or  had 
lufficient  knowledge  to  create  an  inference,  that  tbe  broker 
vaa  acting  as  agent  for  another,  it  would  be  otherwise,  al- 
hough  the  name  of  tbe  principal  is  not  disclosed;  and  the 
■eal  principal  could  so  assert  his  rights  as  to  cut  oS  equities 
vbich  bad  grown  up  between  such  third  person  and  tbe 
(roker.'"* 

Thus,  where  a  broker  sells  a.  note  for  cash,  without  dis- 
posing the  name  of  his  principal,  and  the  signature  turns  out 

0  be  forged,  he  is  liable  to  tbe  -purchaser  for  the  amount 
mid  for  it.^"  If,  however,  he  discloses  the  name  of  his 
>rincipal,  and  has  paid  tbe  money  over  to  him,  he  cannot  be 
leld  liable,'"  If  tbe  third  party  electa  to  sue  the  imdis- 
losed  principal,  be  must  take  the  account  between  the  prin- 
lipal  and  broker  as  he  finds  it  when  he  first  discovers  the 

Ldol.  ft  B.  486;  Fleet  v.  Murtou.  L.  R.  7  Q.  B.  126;  Pike  v.  Ongley, 
8  Q.  B.  DlT.  708;  Hutcheson  v.  Baton,  13  Q.  B.  Dlv.  861;  Tork 
Sonntr  Bank  v.  Stein.  24  Hd.  447;  Cobb  t.  Knapp.  71  N.  Y.  348, 
7  Am.  Rep.  61;  Knapp  t.  Simon,  96  N.  Y,  284;  Beebee  v.  Robert, 

2  Wend.  {N.  Y.)  413.  27  Am.  Dec.  132;  Beymer  v.  Bonwll,  79  Pa. 
98;    lachten  v.  Verner,  8  Pa.  Diet.  R.  218;  Falkenburg  t.  Clark, 

1  R.  I.  278;  Baldwin  v.  Leonard,  39  Vt.  266,  94  Am.  Dec.  324. 

iBT  Cobb  v.  Knapp,  71  N.  Y.  348,  27  Am.  Rep.  51;  Wilder  v.  Cowlee. 
00  Maae.  487;  Thomson  v.  Davenport,  9  Bam.  AC.  78;  Baldwin 
.  Leonard,  S9  Vt.  360,  94  Am.  Dec.  324. 

laswrigbt  v.  Cabot,  89  N.  Y.  S70;  Baxter  v.  Duren,  2S  Me.  434, 
0  Am.  Dec  602;  Bliss  v.  BHbb,  7  Boaw.  (N.  Y.)  346;  Bering  v.  Cor- 
le,  2   Bam.  ft  Aid.  137,  144. 

■i»  Thompson  v.  McCuIIough,  31  Mo.  224,  77  Am.  Dec.  644;  Qur- 
ey  V.  Womersley,  4  El.  ft  Bl.  138;  S«r6  v.  Fauree,  IS  La.  Ann.  180; 
[errlam  v.  Wolcott,  3  Allen  (Haas.)  258,  80  Am.  Dec.  69;  Canal 
lank  V.  Bank  of  Albany.  1  Hill  (N.  T.)  287;  Dumont  v.  WlUlam- 
in,  18  Oblo  St.  615,  98  Am.  Dec.  186;  Aldrich  v.  Jackson,  6  R.  1.  218. 

■so  Morrison  v.  Currte,  4  Duer  (N.  Y.)  79;  Thomson  v.  Daven- 
ort,  9  Bam.  ft  C.  78;  Baxter  v.  Duren,  29  Me.  434,  60  Am.  Dec.  602; 
laher  t.  Rlemao,  12  Md.  497;  Merrlam  v.  Wolcott,  3'Alleii  (Maas.) 
iS.  80  Am.  Dec.  69;  Canal  Bank  v.  Bank  of  Albany,  1  Hill  (N.  T.) 
17. 
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principal ;  and  if  at  that  time  the  broker  had  been 
the  third  party  can  have  no  claim  on  the  principal 

g  787.  Where  exclntiTc  credit  ii  gmn  to  broker. 
Of  course  the  broker,  if  he  so  desires,  may  p]e<3 
personal  credit  in  the  contract  made  for  his  prii 
though  the  principal  be  known,  and  where  he  h; 
he  would  be  personally  liable  on  the  contract,'"  ] 
party  knowing  both  the  principal  and  the  broke 
elusive  credit  to  the  latter,  the  broker  would  be 
responsible.**'  The  presumption,  however,  where 
is  known,  is  that  the  broker  intended  to  bind  hi 
and  not  himself,  and  if  the  third  party  alleges 
the  burden  is  on  him  to  show  it  ;"^  and  whether 
broker  has  personally  bound  himself  must  be 
from  all  the  eircumatances  of  the  case."' 

g  788.     Liability  for  fmnd. 

So  a  broker  is  liable  to  the  third  person  for  lo! 
from  his  fraud  and  deceit.  He  is  guilty  of  fraud 
in  a  sale,  when  he  was  acquainted  with  the  def 
principal's  title,  and  either  directly  affirmed  what 
or  threw  the  party  off  his  guard  by  a  willful  and 
pression  of  the  truth.'**  Thus  when,  knowing  i 
in  his  principal's  title,  he  directs  an  investigatio] 
incumbrance  to  a  place  where  he  knew  no  satis 
formation  could  be  obtained,  when  he  should  ha' 
it  to  another  point,  where  the  truth  could  have 
tained.'"  .  But  the  broker  is  not  liable  for  false 

■"Annetrong  v.  Stokes,  I..  R.  T  Q.  B.  59S;  Paine  v. 

62  Conn.  532,  53S:  McCullough  v.  Thompson,  46  N.  1 
449. 

sat  Ante,  i  665. 
SO"  Ante,  f  566. 

>**  Ante,  S  665.     See  Baxter  v.  Duren.  29  He.  484,  60  A 
■o  Ante.  {  665. 

""ChiBolm  v.  Oadaden.  1  Strob.  {S.  C.)  220,  47  An 
Todd  V.  Bourke,  27  La.  Ann.  386;  Kice  v.  Porter,  21  K; 

63  8.  W.  285;  Id.,  22  Ky.  L.  R.  1704,  61  8.  W.  266. 
^"'Cblsolm  T.  Gadsden.  1  Strob.  (S.  C.)  220,  47  Am.  I 
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tions,  where  he  states  that  his  information  is  derived  from 
his  principal,  and  the  facts  respecting  which  the  representa- 
tions are  made  are  not  such  as  would  be  peculiarly  within  his 
knowledge.*'* 

§  789.    Liability  for  oonTenioB. 

If  a  broker  obtains  possession  of  goods  from  one  having  no 
title  thereto  or  no  authority  to  sell,  and  disposes  of  the  same, 
he  will  he  liable  to  the  true  owner  as  for  a  conversion.  Thus, 
where  a  broker  makes  a  sale  of  goods  fraudulently  obtained 
by  his  principal,'*"  or  where  he  purchases  for  value  and  in 
good  faith  from  one  who  has  no  title,  and  ships  to  his  princi- 
pal,*''' he  will  he  liable  in  trover  to  the  true  owner.  It  has 
been  said  that  a  broker  acting  merely  as  such  and  contracting 
only  for  and  in  behalf  of  his  principal  is  not  liable  to  the 
true  owner  as  for  a  conversion  where  it  appears  that  in  the 
regular  course  of  trade  he  has  been  employed  by,  and  has 
sold  goods  for,  one  who,  in  good  faith  and  in  the  exercise  of 
reasonable  prudence,  he  believed  to  be  the  owner. ^"  But 
this  is  not  the  law.  "It  is  no  defense  to  an  action  of  trover 
that  the  defendant  acted  as  the  agent  of  another.  If  the 
principal  is  a  wrongdoer  the  agent  is  a  wrongdoer  also.  A 
person  is  guilty  of  a  conversion  who  sells  the  property  of  an- 
other, without  authority  from  the  owner,  notwithstanding 
he  acts  under  the  authority  of  one  claiming  to  be  the  owner, 
and  is  ignorant  of  such  person's  want  of  title."'^'  A  stock- 
broker who  sells  certificates  of  stock  received  by  him  for  sale 
from  one  who  has  stolen  them  is  guilty  of  a  conversion  of 
the  stock,  and  liable  therefor  to  the  true  owner,  although  the 
thief  may  have  represented  himself  to  be  the  owner,  and  the 
broker  may  have  acted  in  good  faith,  and  may  have  paid  the 
proceeds  over  to  the  thief.^^' 

""Qrifflng  V.  Dtller,  66  Hun  (N.  Y.)  633. 

»> Fowler  V.  HolllnB.  L.  R.  7  Q.  B.  616;  Beard  t.  MllmlDe,  88  Fed. 
86S. 

""Williams  V.  Merle,  II  Wend.  (N.  Y.)  80,  25  Am.  Deo.  604. 

3"  Mecbem,  Agency,  i  961. 

3'>  Kimball  V.  Blllinss,  56  Me.  147.  92  Am.  Dec.  581. 

""Swim  V.  Wilson,  90  Cal.  126,  26  Am.  St.  Rep.  110;  Berclch  v. 
Marye,  9  Nev.  312. 
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§  790.    Liability  for  tmaathorixed  aeta. 

The  rule  applicable  to  other  agents,  in  refereno 
liability  to  a  third  party  for  unauthorized  acts  in 
an  assumed  principal,  also  applies  to  the  relation 
and  principal.  Thus,  where  a  broker  knowingly,  i 
ly,  or  mistakenly  holds  himself  out,  either  express 
pliedly,  aa  having  authority  to  act  for  a  certain  pr 
a  particular  transaction,  when  in  fact  he  has  not  sue 
ity,  or  where  he  exceeds  his  authority,  he  will  he  Ha 
party  with  whom  he  deals  for  any  loss  or  injury 
may  have  suffered  by  reason  of  such  representation.' 

Til.  LiABiUTT  OF  Pkimcipal  to  Tkibd  Pkbsohb 
g  791.    In  geaetal. 

The  same  principles  apply  to  the  liability  of  a 
for  the  acts  of  his  broker  as  in  other  cases  of  ag 
the  broker  acta  within  the  scope  of  his  authority,  he 
his  principal  to  a  third  person  by  all  acts  so  done  aa 
ly  as  if  the  principal  had  done  the  same  acts  in 
If,  however,  the  broker  acts  beyond  the  scope  of  hi 
ty,  hie  acts  will  not  be  binding  on  his  principal ;  t 
been  held  that  a  broker  cannot  bind  his  principal 
beyond  his  express  instructions,  although  he  acts 
to  the  usual  course  of  dealing  between  them.'^' 

*T«  Simmons  v.  More.  100  N.  T.  140.    Bee  ante,  !  677  et  e 
("Herworth  v.  Knigbt,  IT  G.  B.  (N.  S.)  298;  Fickerli 

15  Baat,  38;  Calder  v.  Dobell,  L.  R.  6  C.  P.  486;  Whlk 
Gbants  ft  P.  N&L  Bank,  64  Ala.  1,  33  Am.  Rep.  1;  Melone 
1S9  Cal.  514;  HcBean  v.  Fox.  1  111.  App.  177;  Hopwood 
63  Iowa,  218;  Dawaon  v.  Cblsolm,  48  Hun  (N.  Y.)  Si 
T.  Uttlejobn,  27  App.  Dlv.  (N.  T.)  S2.    See  ante,  j  443  e' 

"•Clews  T.  JamlesoD,  89  Fed.  63;  Malone  v.  McCuUoui 
460;  Baxter  v.  Lament,  60  III.  237;  Waaless  v.  McCandlca 
20;  Slebold  v.  Davis.  67  Iowa.  €60;  Gilbert  v.  Baxter,  71 
Stollenwerck  t.  Thactier,  116  Mass.  224;    Coddlngton  1 

16  Gray  (Maae.)  436;  Scull  v.  Brlnton,  65  N.  J.  Eq.  489 
EqulUble  Lite  Asaur.  Soc  (N.  J.  Bq.)  37  Atl.  668;  Morri 
20  N.  J.  Ed.  236;  Lawrence  v.  Gallagber,  42  N.  Y.  Sup< 
Coleman  v.  Qarrlguea,  18  Barb.  (N.  Y.)  60;  Davis  v. 
Va.  659. 

In  Clark  v.  Cummlng,  77  Oa.  64.  4  Am.  St.  Rep.  72, 
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tate  broker  cannot  bind  the  owner  by  granting  pogsession,  or 
bj  making  repairs,  unless  with  the  owner's  conaent.'^^ 

If  the  principal  forbids  tbe  broker  to  bargain  for  him  ac- 
cording to  the  peculiar  usages  of  the  stock  exchange,  and  limits 
bis  audiority  to  specified  contracts,  the  broker  could  not  bind 
him  to  a  contract  to  be  performed  according  to  those  usages. 
But  if  he  does  not  limit  his  authority,  then  there  is  an  im- 
plied authority  to  deal  according  to  such  usages.^''*  But  the 
principal  cannot  limit  the  broker's  authority  by  private  in- 
atructions  not  known  to  the  party  dealing  with  him ;  and  he 
will  be  bound  by  acts  done  by  the  broker  within  the  line  of 
his  employment,  although  contrary  to  his  express  instmc- 
tiona,  if  the  latter  are  not  made  known  to  the  third  party. ^^* 
This  latter  doctrine  is  conformable  to  the  well  established 
principle  that  when  one  of  two  innocent  parties  must  suffer 
by  the  fraud  or  negligence  of  a  third,  he  is  to  bear  the  loss 
who  enabled  the  third  person  to  do  the  injiiry,  by  giving 
him  credit  and  holding  him  out  to  the  world  as  his  agent. 
A  fortiori,  if  an  innocent  person  sustains  a  loss,  occasioned 

J..  Bald:  "A  broker  Is  a  epeclal  agent,  and  derives  bla  power  and 
intborlty  to  bfnd  hie  principal  from  tbe  Inetructlon  slvea  to  blm 
Qy  hlB  principal.  Code,  aectlona  2194,  2196,  S1S4.  •  •  *  Wbere 
leflnite  Instructions  are  given  by  the  principal  to  the  broker  to 
lell  goods  for  him  at  a  certain  apectfled  price  for  a  certain  time 
kad  day  only,  this  will  not  authorize  tbe  broker  to  contract  and 
lell  tbe  same  kind  of  goods  for  his  principal  at  a  different  and 
rabseqoent  time  lor  the  same  price;  his  power  is  limited  by  and 
;easea  wltb  bU  Instructions;  and  this  la  so,  even  though  it  had 
leen  usual  In  the  course  of  dealings  between  the  broker  and  his 
;irinclpal  tor  the  broker  to  continue  to  sell  at  tbe  price  quoted  last 
ly  the  principal." 

""Planer  v.  BqulUble  Lite  Aasur  Soc.  (N.  J.  Eq.)  37  Atl.  668. 

"o  Rosenstock  v.  Tormey,  32  Hd.  179,  3  Am.  Rep.  127,  128. 

■7>Lobdell  V.  Baker,  1  Mete.  (Mass.)  198,  36  Am.  Dec.  358;  White- 
lead  T.  Tucfeett,  16  Elaet,  400.  In  Pickering  v.  Busk,  15  East,  38. 
Liord  Ellenborough  says  he  could  "not  subscribe  to  tbe  doctrine, 
hat  a  broker's  engagements  are  necessarily,  and  In  all  cases,  Ilm- 
ted  to  bis  actual  authority;  for  It  is  clear  that  he  may  bind  his 
irinclpal  within  the  Umlta  of  the  authority  with  which  he  has  been 
ipparently  clothed  by  the  principal,  in  respect  to  the  subject-matter; 
tnd  there  would  be  no  safety  to  mercantile  transactions  if  he  could 
lot." 
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by  the  fraud  or  misconduct  of  another  peraon,  the 
be  held  responsible,  although  he  can  show  that  the 
not  have  been  incurred  but  for  the  misconduct 
person,  especially  if  that  person  is  his  agent.""" 

VIII.  RioHTS  OF  Principal  ab  to  Tribd  Pkbso 

g  792.    In  general. 

Generally,  the  same  rules  apply  to  the  rights  of 
against  third  persona  on  contracts  made  in  his  be! 
broker,  as  apply  in  other  agencies  in  similar  c£ 
the  broker  discloses  his  principal,  the  latter  may  i 
contract,  made  by  the  broker  in  his  behalf,  the  sa 
had  been  made  by  himself,'"'  and  this  may  on 
done,  even  where  the  principal  has  not  been  disclo 
the  broker  by  false  and  fraudulent  representatic 
goods  from  the  owner,  and  disposes  of  them  for  hi 
efit,  an  innocent  third  party  purchasing  from  hi 
title  to  the  goods,  and  the  o^vner  may  recover  th 
from  him."**  If,  however,  the  principal  has  knoi 
willingly  entrusted  the  broker  with  the  indicia  of 
which  a  third  party  in  good  faith  relied,  in  obt 
goods,  the  principal  cannot  recover  them  from  th 

§  793.    Third  party  cannot  act  off  debt  dne  by  brol 

The  broker,  as  has  been  seen,  usually  does  nol 

session  of  the  property  with  reference  to  which  he 

isoLobdetl  V.  Baker,  1  Mete.  (Mass.)   193.  35  Am.  Dc 

>si  Ante,  S  623  et  eeq. 

"zAnte,  Sg  521-627:  Thornton  v.  Meux,  Moody  ft  M.  43 
467. 

»»Humpbre;  v.  Lucas,  2  Car.  ft  K.  1B2;  Laogton  v.  i 
6  Eq.  IGB;  Beebe  v.  Roberts,  12  Wend.  (N.  Y.)  413.  27  Ai 
Grabam  \.  Duckwall,  S  Busb  (Ky.)   12. 

»"  Collins  v.  Ralll.  20  Hun.  246.  85  N.  Y.  637;  Soltau 
thai.  1  N.  T.  Supp.  168;  Hentz  v.  Miller,  94  N.  Y.  64;  Sc 
dau.  119  N.  Y.  381.  16  Am.  St.  Rep.  843;  Rodllff  T.  Dt 
MasB.  1,  GE  Am.  Rep.  439. 

"» McNeil  V.  Tenth  Nat.  Bank,  46  N.  Y.  326,  7  Am 
Henry  v.  Philadelpbia  Warehouse  Co.,  81  Fa.  76;  Hent 
94  N.  Y.  64. 
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contracts,  DOr  does  he  have 
usually  acts  only  in  the  nan 
plainly  show  to  one  dealing 
representative  capacity,  whe 
closed  or  not.  Hence,  wl: 
broker,  who  has  not  the  po 
the  agency,  they  are  put  upo 
acter;  and  they  cannot,  wh 
against  such  action  obligati< 
broker.'^*  Thus,  where  a  p 
ing  him  to  be  such,  althougl 
closed,  the  third  person  cam 
the  broker,  in  an  action  hroi 
chase  price.'" 

IX.  RinHTs  OF  Bboi 
§  784.    In  gener*!. 

It  has  been  seen  that  a  br 
tive  capacity,  as  a  go-betweei 
ties ;  and  generally  there  are 
between  him,  as  broker,  ai 
broker  would  have  no  right 
upon  contracts  entered  into 
principal.'**  But  it  has  al 
maintain  an  action  in  his  o\ 
upon  contracts  made  bet  wet 
that  the  agent  was  in  fact  I 
tracted  in  his  own  name;  oi 
cially  interested  in  the  eon 
apply  to  brokers  as  well  as 

»••  Baring  v.  Corrle,  2  Bam 
App.  Cas.  271;  Oraham  v.  Dut 
Hill,  39  Ohio  St.  100;  Braden  y 
20  Am.  Dec.  277. 

w  Bliss  V.  Blise.  7  Bobw.  (N 
2S4;  Bvuu  T.  Wain,  71  Pa.  eo 
Am.  Rep.  235. 

**»  Falrlle  t.  Fenton,  L.  R.  5 
J.  Q.  B.  98.     See,  also,  Falae  v. 

"•  Ante,  }  614  et  seq. 
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with  a  person  -whom  be  knows  to  be  a  broker  mi 
eumed  to  know  from  the  nature  of  bis  boeineas 
acting  as  agent  for  some  third  person  ;'"*  but  alth< 
ja  such  a  presumption,  the  broker  may  nevertbeleBB 
self  in  the  contract  by  so  contracting.  And  if  he 
may  sue  on  the  contract  in  his  own  name.  Ev( 
cases  the  principal  ordinarily  may  come  in  and 
rights  in  the  contract  to  himself;  but  of  course  sub 
rights  that  the  third  party  may  have  acquired  a 
broker  before  the  principal  was  disclosed.'*'  But 
broker  in  making  the  contract  has  disclosed  the  ni 
principal,  or  that  be  was  acting  for  a  principal, 
would  have  the  right  of  action  and  not  the  broker.' 
In  the  case  of  insurance  policies,  however,  then 
eeption  to  this  rule  for  as  such  policies  are  very  o 
payable  to  the  broker  for  the  benefit  of  bis  princi 
name  is  disclosed,  or  "for  whom  it  may  concern,'' 
the  common  practice  to  bring  an  action  on  such  poll 
in  the  name  of  the  insurance  broker,***  or  in  th 
the  party  for  whom  the  insurance  was  effected," 
has  been  held  that  unless  the  policy  contains  some 
eral  clause  as  "for  whom  it  might  concern"  an  acti 
policy  may  be  maintained  only  by  the  person  wh< 
therein,  or  for  whose  benefit  it  is  expressed  to  h 
The  insurance  company  cannot  set  off  a  debt  due  1 

MO  Baxter  t.  Dur«n,  SB  He.  *3i,  60  Am.  Dec.  SOS. 

uii  Ante,  t  618V&. 

MiSharman  t.  Brandt,  L.  R,  6  Q.  B.  720;  Falrlie  v.  P 
G  Ezch.  169. 

a»  Farrow  v.  Commonvealtb  Ins.  Co.,  IS  Pick.  (Mi 
Am.  Dec.  E61;  JeOeraon  Ine.  Co.  v.  Gotbeal,  7  Wend. 
22  Am.  Dec.  G67;  Sargent  t.  Morris,  3  Bam.  *  Aid.  281 
Ina.  Co.  V.  Leduc,  L.  R.  S  P.  C.  224. 

sMFarrov  v.  CommonwealUi  Ins.  Co.,  18  Pick.  (Hi 
Am.  Dec.  664;  Sargent  v.  Morris,  3  Bam.  A  Aid.  281;  ] 
Provincial  Ins.  Co.,  L.  R.  6  P.  C.  268:  Aldrlch  v.  Baai 
Ina.  Co.,  1  Woodb.  «  M.  276,  Fed.  Cas.  No.  156;  WlUlai 
Ins.  Co.,  2  Mete.  (Mass.)  305;  Somes  v.  Equitable  Sab 
12  any  <BlaB8.)  632. 

■MNewson  v.  Douglass.  T  Har.  A  J.  (Md.>  417.  1«  Ai 
and  note. 
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the  insurance  broker  Against  a 
cipal,*"  in  an  action  by  the  p 

X.  PAxncui-AM  K 
§  78S.  Bill  and  note  broken. 
(a)  In  general.— Bill  and  i 
business  it  is  to  negotiate  the  j 
change  and  promissory  notes." 
ating  a  purchase  or  sale  of  a  bi 
agency  but  also  the  name  of  th 
ing,  he  is  not  a  party  to  the  co 
faith  and  within  the  scope  of  h 
no  personal  liability.^**  If, 
the  name  of  his  principal,  be 
cipal  to  the  third  perBon.*** 
cumstances,  the  broker  sells  » 
ment  or  vith  a  qualified  indor 
an  implied  warranty  that,  t 
negotiate  the  paper,  but  also 
genuine ;  and  the  purchase  prii 
him,  where  one  or  more  of  I 

i>a  Braden  v.  Louisiana  State  Is 
Somea  t.  Equitable  Safety  Ina.  C< 
V.  Ocean  Ina.  Co.,  2  Mete.  (Hass.) 
Ids.  Co..  1  Woodb.  A  M.  2U,  Fed. 

»i  A  person  who  recelrea  from 
poae  of  negotiating  their  aaie,  wl 
aloD,  Is  a  broker.    American  Vall« 

tat  Lyons  t.  Miller,  6  Orat.  (Va 
Rleman,  12  Hd.  497. 

("Merriaro  t.  Wolcott,  3  Allei 
Baxter  t.  Duren.  29  Me.  434,  BO  i 
ton.  4  Gray  (Maaa.)  156;  Wortl 
Thompson  v.  McCuIlougb,  31  Mo. 
Gurrie,  4  Duer  (N.  T.)  79;  Canal 
(N.  T.)  287. 

*ooGomey  v.  Womersley.  i  El. 
Conn.  23;  McCay  y.  Barber,  37  Oa. 
Snyder  t.  Reno,  38  Iowa,  329;  Cb 
Am.  Rep.  ISl;  Smith  v.  McNaIr, 
Parlange  v.  Faurea.  14  La.  Ann, 
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17J0  BROKERS. 

And  this  ia  so  although  the  broker  had  paid  tht 
his  principal  before  it  was  demanded  of  him,  h 
been  no  unreasonable  delay  in  giving  him  not 
forgery  after  its  discoverv  and  although  the  not 
for  less  than  its  face  value.**'  But  he  does  n< 
cases,  warrant  the  solvency  of  the  prior  parties.*' 
(b)  Kote  transferred  in  payment  of  debt  or  lo 
erty. — This  right  to  recover  the  purchase  price  h 
nied  where  the  note  or  bill  was  sold  as  property  am 
ferred  in  the  payment  of  a  debt.  Thus  making  a  i 
and  allowing  a  recovery  where  the  forged  papei 
transferred  in  payment  of  a  debt,  and  denying  eui 
where  it  had  been  sold  as  property.*"'  As  has 
"When  no  debt  is  created  at  the  time,  and  the  pa 
as  other  goods  or  effects  are,  the  purchaser  cam 
the  purchase  money  from  the  seller.  There  is  ii 
no  implied  warranty  of  the  genuineness  of  the  pi 
law  of  the  sale  of  goods  is  applicable.  The  on 
warranty  is  that  the  seller  owns  or  is  lawfully  enti 
pose  of  the  property."  But  where  the  note  is  de 
payment  of  a  debt  due,  or  then  created  *  * 
is  a  warranty  implied  by  law,  that  the  paper  is  gi 

189;  Merriam  v.  Wolcott,  3  Allen  (Msbs.)  268,  80  A: 
Worthlngton  v.  Cowlee,  112  Mass.  30;  Huaaey  v.  Sibley, 
22  Am.  Rep.  557;  ThompBOn  v.  McCuUough,  31  Mo.  224, 
644;  Canal  Bank  v.  Bank  of  Albany,  1  Hill  (N.  Y.)  28 
V.  Currie,  i  Duer  (N.  T.)  79;  Dumont  v.  Williamson. 
516,  98  Am.  Dec.  186;  Swanzey  v.  Parker,  50  Pa.  441,  : 
649;  Aldrich  v.  Jackson,  6  R.  I.  218;  Lyons  v.  Miller,  6 
427.  52  Am.  Dec.  129. 

401  Merriam  v.  Wolcott,  3  Allen  (MasB.)  258,  80  Ai 
Canal  Bank  v.  Bank  ol  Albany,  1  Hill  (N.  Y.)  287;  Full 
Ryan  ft  M.  49.  But  see  Morrleon  v.  Currie.  4  Duer 
where  It  la  held  that  the  broker  will  be  exonerated  If 
over  the  money  to  his  principal,  before  a  demand  (or 
made  upon  him. 

"lAldrlch  V.  Jackson.  5  R.  I,  218;   Lyons  v.  Miller.  G 
427.  62  Am.  Dec.  129;  Gurney  v.  Womereley,  4  El.  ft  Bl 

«»  Fisher  v.  Rleman,  12  Md.  497;  Ellis  v.  Wild,  6  Mas 
ter  V.  Duren.  29  Me.  434.  50  Am.  Dec.  602. 

to*  Baxter  v.   Duren,  29  Me.  434,  50  Am.  Dec.  602. 
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But  the  wei^t  of  authority  is  agaiast  aay  such  distinction ; 
d  in  a  later  Maine  case  Danforth,  J.,  says:  "From  the 
ight  of  authority  it  would  appear  that  the  distinction 
ticed  in  *  *  *  is,  to  say  the  least,  somewhat  shadowy, 
d  that  whether  the  plaintiff  took  the  order  as  payment  or 
purchaser,  the  defendant  must  be  held  to  some  responai- 
ity  as  to  its  validity;  in  short,  that  he,  as  seller,  warrants 
;  order  to  be  what  it  purports,  a  genuine  order ;  and  whether 
It  want  of  genuineness  results  from  forgery  or  an  absence 
authority  on  the  part  of  the  drawers  or  acceptors,  or,  as 
this  case,  both,  must  be  immaterial."*"'  And  again  in  a 
issachusetts  case  it  is  said :  "It  is  difficult  to  see  any  valid 
i9on  for  such  a  distinction.  Whether  the  purchaser  pays 
ih  or  discharges  a  debt  in  payment,  for  the  forged  paper, 
*  injury  is  the  same  to  him.  There  is  in  both  cases  a 
ilure  of  consideration  growing  out  of  a  mistake  of  facts, 
le  actual  contract  and  the  implied  understanding  as  to 
!  genuineness  of  the  note  is  the  same  in  both  cases.  And 
think  that  the  authorities  which  hold  the  seller  to  an 
plied  warranty,  in  such  case,  that  the  note  is  genuine,  arc 
conformity  with  the  principles  of  sound  reason  and  jusrice. 
d  with  the  understanding  of  the  parties  in  making  such  a 
1  tract."*"* 

(o)  Bepreaentatioiu  and  notice. — The  seller  of  a  note  is 
und  by  representations  of  his  broker  to  whom  he  gives  it 
■  sale,  unless  he  limits  his  authority.*"^  So  notice  to  a 
>ker,  while  actually  engaged  in  attempting  to  sell  the  note, 
equivalent  to  notice  to  the  vendor.**** 

796.    Exchange  brokers. 

Exchange  brokers  are  brokers  who  negotiate  the  purchase 
sale  of  foreign  bills  of  exchange. 

Is  (I»th  Am.  Ed.)  24S,  246.  where  this  distinction  Is  recognized 

1  stated  to  be  the  law. 

»s  Hussey  t.  Sibley,  66  Me.  192.  22  Am.  Rep.  560. 

HCbapman,  J.,  in  Merrlam  v.  Wolcott,  3  Allen  (Maaa.)  26S. 

fi  Prevail  v.  Fitch,  5  Whart  (Pa.)  326.  34  Am.  Dec.  558;  Ahern 

Ooodspeed,  72  N.  T.  lOS. 

o»  Brown  v,  Montgomery,  20  N.  Y.  287,  76  Am.  Dec.  404. 
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§  787.    ICenlundiM  broken. 

A  merchandiBe  broker  is  one  who,  as  a  business 
Bells  goods,  and  n^otiates  between  buyer  and 
without  having  the  custodv  of  the  property.*"* 
of  brokers  is  more  nearly  like  factors  than  any 
differs  from  them  principally  in  that  the  merchant 
does  not  have  the  possession  of  the  goods  sold  by  1 
a  factor  has.  There  are  many  different  or  specif 
merchandise  brokers,  deriving  their  names  from  t 
in  which  they  deal.  Thus,  there  are  grain  hrol 
brokers,  produce  brokers  and  others.  They  are  a 
under  the  head  of  merchandise  brokers ;  but  each  o 
special  classes  has  certain  customs  or  usages, 
characteristics  that  differ  from  the  others;  the 
between  some,  however,  being  very  slight  A 
produce  broker  is  one  who  n^otiaten  the  sales  o 
produce  of  others  without  having  its  poasession.* 
the  Internal  Revenue  Act  of  1866,  it  was  held  that 
broker"  was  one  whose  occupation  is  to  sell  a 
produce  in  public  market,  and  one  is  not  exero 
the  iAx  imposed  by  that  Act  by  the  fact  that  the  pi 
is  not  purchased  by  him  for  sale,  nor  sold  as  agent  f 
but  is  raised  by  himself  upon  his  farm.*" 

A  merchandise  broker's  contract  for  commissioi 
ing  that  they  should  become  due  and  payable 
goods  are  "shipped,  accepted,  and  paid  for>"  rec 
such  conditions  shall  be  fulfilled  before  there  ■ 
right  to  demand  the  commissions.*" 

g  798.    Ship  broken. 

A  ship  broker  is  one  who,  as  a  business,  tram 
ness  between  the  owners  of  ships  and  freighters  < 
ers;  and  negotiates  the  sale  of  vessels.*^'     It  is 

"•See  Black  Law  Diet.  p.  156,  tit,  "Brokers";  Cyc  La 
"Brokers." 

•loBraun  v.  Chicago,  110  III.  ISS. 

HI  United  States  v.  Simons,  1  Abb.  <U.  S.)  470,  7  Phlla 
Fed.  Cas.  No.  16,391. 

<"  Hlllman  t.  Joseph,  9  Pa.  Super.  Ct.  1,  43  Wkly.  Not 

"■See  Black  Law  Diet.  p.  166.  tit.  •'Brokers";  Pott  t 
BIng.  702;   Cyc.  Law  Diet.  tit.  "Brokers." 
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ship  broker's  business  to  make  any  contracts  that  may  be 
required  of  him  in  reference  to  the  purchaae,  conBtruction, 
sale,  and  running  of  shipa  or  vessels,  such  as  procuring  a 
vessel  to  carry  certain  goods,  or  soliciting  goods  to  be  car- 
ried in  a  certain  vessel;  and  where  he  has  brought  parties 
together,  and  the  meeting  has  resulted  in  a  contract,  he  is 
entitled  to  his  commissions,  although  the  contractor  is  re- 
quired to  enter  into  competition  with  other  bidders  brfore 
the  contract  is  awarded  to  him.*^*  And  if  he  has  negotiated 
n  charter  party,  he  will  be  entitled  to  bis  commissions,  al- 
though the  vessel  is  lost  during  the  voyage.**"  But  brokers 
employed  to  negotiate  contracts  incidental  to  commerce  car- 
ried on  by  vessels  navigating  the  seas  are  not  entitled  to  a 
lien  upon  the  vessels  for  their  commissions.*"  Aa  agree- 
ment to  pay  a  ship  broker  a  certain  commission  for  obtain- 
ing a  charter  of  a  vessel  from  the  United  States  govern- 
ment is  not  void  on  the  ground  that  it  contravenes  public 
policy.*^  ^ 

^  799.    Keal  eatate  broken. 

A  real  estate  broker  is  one  who,  as  a  business,  procures 
:he  purchase  or  sale  of  lands,  acting  as  middleman  or  nego- 
:iator  between  vendor  and  purchaser  to  bring  them  together 
ind  arrange  the  terms;  and  who  negotiates  loans  on  real 
jstate  security,  manages  and  leases  estates,  etc.***  This 
lubject  has  been  treated  heretofore,  especially  under  the 
lead  of  broker's  right  to  commission,  as  most  of  the  cases  in 
his  class  have  arisen  out  of  disputes  on  that  subject  By, 
>erhap3,  a  majority  of  the  cases,  a  real-estate  broker  who 
las  authority  to  sell  on  fixed  terms  may  bind  hie  principal 
ly  a  written  contract  to  sell,**'  although  some  authorities 

*"  Holmes  V.  Neafle,  151  Pa.  392. 

«is  Hasar  v.  Donaldson,  154  Fa.  242.  But  see  Holmes  v.  Hontaak 
teamboat  Co..  93  Fed.  731;  White  v.  Turnbult,  78  Law  T.  <N.  S.) 
26. 

♦laThe  Retriever,  93  Fed.  480. 

*"  Howland  v.  Coffin,  47  Barb.  (N.  Y.)  653. 

418  See  Cyc.  Law  Diet,  tit  "Brokers";  Black's  Law  Diet.  p.  156, 
t.  "Brokers";  Braun  v.  Chicago,  110  III.  188;  Little  Rock  v.  Bar- 
in,  33  Ark.  43E;  HaUey  v.  Montelro,  92  Va,  581. 

*i»Glentworth  v.  Luther.  21  Barb,  (N.  T.)  145;  Pringle  v,  Spaal- 
C.  &  S.— 108. 
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deny  that  he  has  such  authority.*'"  But  he  ci 
self  convey  unless  he  is  specially  authorized  by  hii 
to  do  80.*^^  Nor  has  he  implied  authority  to  fix 
of  sale,  time  of  possession,  nor  the  covenants  to  be 
in  the  deed,  nor  can  he  materially  change  the  ter 
fixed  by  his  principal,  without  his  consent.*" 

%  800.    Pawnbroker!. 

A  pawnbroker  is  one  whose  business  it  is  to  h 
on  goods  deposited  with  him  in  pledge,  charging 
of  interest  ^erefor.**^  Strictly  speaking,  a  paw 
not  a  broker  at  all,  not  falling  within  any  of  the 
of  broker.***  The  pawnbroker's  business  is  genei 
lated  by  statute.  Under  such  statutes  a  borrowei 
contracted  to  pay  a  higher  rate  to  a  pawubrok« 
cover  possession  of  the  thing  pawned  upon  a  ten 
debt,  with  interest  at  the  highest  rate  which  the  p 

ding,  53  Barb.  (N.  Y.)  IT;  Tone  v.  Dotcher,  IS  N.  J.  Eq 
T.  Llndle?  <N.  J.  Eq.)  30  AU.  1063;  Smith  T.  Allen.  1 
Smith  V.  Armstrong,  24  Wis.  446.  But  see  Roach  v.  C 
Smith  {N.  r.)  ITS.  Aa  to  authority  not  aufflclent  to  ai 
broker  to  sell,  Boe  Furat  t.  Tweed,  93  Iowa,  300;  Bern 
93  Iowa,  296. 

"o  Rutenberg  v.  Main,  *7  Cal.  Z13;  Campbell  v.  Ga 
tad.  440.  Uoleas  authority  to  do  so  plainly  appears.  Di 
Bon,  40  Cal.  240,  6  Am.  Rep.  617.  Or  In  the  abeence 
authority,  Ballou  v.  BergrendBen.  9  N.  D.  2S5.  He  has 
authority  to  bind  hU  principal  by  signing  a  contract  of 
aey  r.  Montelro.  92  Va.  681;  Morris  v.  Ruddy,  20  N.  . 
Coleman  v.  Garrigues,  18  Barb.  (N.  Y.)  60.  Here  anthi 
real  estate  does  not  carry  wltb  it  Implied  authority  to  i 
tract  of  sale,  upon  the  owner's  terms,  that  will  bind  bli 
V.  Hlldreth,  2  App.  D.  G.  259. 

mOIentworth  v.  Luther,  21  Barb.  (N.  Y.)  145;  Force 
18  N.  J.   Eq.  401. 

*2aHal8ey  t.  Montelro,  92  Va.  681. 

«)•  In  14  C.  S.  Stats,  116,  a  pawnbroker  Is  defined  as  ' 
son  whose  bualneas  or  occupation  It  is  to  take  or  rece 
of  pledge,  pawn,  or  exchange,  any  goods,  wares,  or  it 
or  any  kind  of  personal  property  whatever,  as  security 
payment  of  money  lent  them."    See  Cyc.  Law  Diet,  tit 

<M  Little  Rock  V.  Barton.  33  Ark.  436,  460. 
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s  allowed  to  charge.*"^  And,  of  course,  upon  a  sale  by  the 
lawnbroker  he  is  entitled  to  retain  interest  only  at  the  high- 
lat  rate  allowed  by  the  statute.  A  pawnbroker  is  liable  only 
'or  ordinary  diligence;  and  where  his  place  of  business  is 
irokeu  into  and  articles  pledged  are  taken  therefrom  he  ia 
lot  liable,  if  he  exercised  ordinary  diligence  to  prevent  the 
;ama**" 

i  801.    Insuruioe  broken. 

(a)  In  general. — An  insurance  broker  is  one  who,  as  a  busi- 
less,  procures  insurance  for  those  who  employ  him,  and 
legotiates  between  the  party  seeking  insurance  and  the  in- 
urance  companies  or  their  agents.**^  An  insurance  broker 
Qust  be  distinguished  from  an  ordinary  insurance  agent. 
rhe  former  is  usually  employed  by  one  to  effect  insurance 
n  his  property.  Whereas  the  latter  is  employed  by  the 
Qsurance  company  to  solicit  insurance  for  it.  The  insur- 
DCe  broker  is  generally  the  agent  of  the  insured ;  the  insur- 
nee  agent  is  the  agent  of  the  insurance  company.*'"  An 
Qsurance  broker  is  one  who  acts  as  a  middleman  between 
he  assured  and  the  company,  and  who  solicits  insurance 
rom  tbe  public  under  no  employment  from  any  special  com- 

4ts  Jackson  v.  Sbawl,  29  Cal.  267. 

4»Abbett  T.  Frederfek,  56  How.  Pr.  (N.  T.)  68. 

<2T  See  Cfc.  Law  Diet.  tit.  "Brokers";  Black's  Law  Diet.  p.  166,  tit. 
Brokers";  Bernlielmer  v.  LeadTtlle,  14  Colo.  GZ3. 

By  the  MaaaacliuflettB  statute- an  insurance  broker  Is  deflaed  to 
e  any  one  who,  "for  compensation,  aets  or  aids  In  any  manner  In 
egotlating  contracts  of  Insurance  or  reinsurance  for  a  person  other 
lan  himself,  and  not  being  tbe  appointed  agent  or  ofBcer  of  the 
tmpany  In  which  such  Insurance  or  relnsarance  is  effected."  Stat. 
187,  c.  214,  g  S3,  Rev.  liaws  Mass.  1902,  p.  1162,  %  92,  Under  such 
atute,  one  negotiating  Insurance  In  domestic  companies,  but  not 
censed  under  the  statute  an  an  agent  or  broker,  who  furnished 
I  a  duly  licensed  agent  the  ftames  of  persona  desiring  Insurance, 
ir  the  purpose  of  aiding  such  agent  to  effect  such  insurance.  In 
inslderatlon  of  a  stipulated  Bliare  in  tbe  commission,  by  means 
!  which  Information  such  agent  was  enabled  to  effect  such  insur- 
ice,  la  an  Insurance  broker.  Pratt  v.  Burden,  168  Haas.  696.  See 
lliott.  Ins.  i  157. 

(11  Hartford  Fire  Ins.  Co.  v.  Reynolds,  36  Mlcb.  602.  See,  also, 
eutonia  Ins.  Co.  v.  Ewlng,  90  Fed.  217. 
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pany,  but  haviiig  secured  an  order,  he  either  pi 
Burance  with  a  company  selected  by  the  aseurei 
absence  of  any  selection  by  him,  with  a  compi 
by  such  broker.***  If  he  enters  into  the  exduf 
ment  of  the  insurer  or  his  agent,  he  loses  his  < 
an  insurance  broker,  and  becomes  a  mere  clerk 
and  any  notice  which  could  be  ^ven  to  a  clerk 
can  be  given  to  him  ;**"  though  notice  to  an  ord 
ance  broker  is  not  notice  to  the  insurer.*" 

(b)  Insurance  agents. — An  insurance  agent  du 
ployment  baa  a  fixed  relation  to  the  company  h< 
He  owes  duty  and  allegiance  to  the  company  em] 
and  acts  only  for  such  company  in  soliciting  pi 
it.*'*  An  agent,  who  is  thus  appointed  to  » 
ance  for  the  insurers,  is  usually  held  to  be 
agent  of  the  company ;  and  all  acts  done  by  hin 
scope  of  his  general  authority  is  binding  on  tl 
although  in  violation  of  a  limitation  upon  thi 
not  brouj^t  home  to  the  knowledge  of  the  pt 
with  such  agent.*"'     And  be  may  waive  any  o 

tMArff  T.  Star  F.  Ins.  Co.,  125  N.  Y.  67,  21  Am. 
Sellers  v.  Commercial  F.  Ins.  Co..  106  Ala.  291;  Tanenbt 
thai,  44  App.  DlT.  (N.  Y.)  431. 

no  Arir  T.  Star  F.  Ins.  Co.,  126  N.  Y.  67,  21  Am.  St.  1 

"iAtB  v.  Star  F.  Ins.  Co..  12B  N.  Y.  B7,  21  Am. 
Hellen  v.  Hamilton  F.  Ins.  Co..  17  N.  Y.  G09;  DeveDs 
ft  Traders'  Ins.  Co.,  83  N.  Y.  168;  United  Firemen' 
Thomas,  92  Fed.  127;  Hannbelm  1ns.  Co.  t.  Hollan 
549. 

"iMcKlnney  v.  Alton,  41  III.  App.  612;  Bast  St.  Lou 
59  111.  App.  60S;  Bemhelmer  t.  Leadvllle,  14  Colo.  618; 
lean  AsBur.  Co.  v.  Cooper,  26  Colo.  462;  Hamspeck  t. 
Ga.  772;  Glide  v.  Bicbange  F.  Ins.  Co.,  53  Minn.  22 
Com.  Mut.  F.  Ins.  Co.  v.  Falrbank  Canning  Co.,  173  1 

*»»  Miller  V.  Phoenix  Ina.  Co.,  27  Iowa,  203,  1  Am.  B 
nan  t.  Missouri  St.  Mut  Ins.  Co.,  12  Iowa,  131;  DaTeo] 
H.  ft  F.  Ins.  Co.,  17  Iowa,  276;  Mnrpby  t.  Royal  Ini 
Ann.  775;  North  Berwick  Co.  v.  New  Bngland  F.  ft 
52  Me.  336;  Burdlck  t.  Security  L.  Aas'n,  77  Mo.  A] 
glee  v.  American  Cent  Ins.  Co.,  114  N.  Y.  416,  11  Am. 
Post  T.  Aetna  Ins.  Co.,  43  Barb.  (N.  T.)  361;  Sbeldc 
P.  ft  M.  Ins.  Co.,  26  N.  Y.  460,  S4  Am.  Dec.  213;  Kendr 
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orfeiturea  in  a  policy,  eaaential  only  to  the  contract  of  in- 
arance,  although  contrary  to  a  provision  therein  contain- 
i."*  So  a  general  agent  may  waive  the  prepayment  of 
le  premium,  even  where  the  policy  recites  that  it  shall  not 
e  binding  until  the  cash  portion  of  the  premium  ie  actually 
aid  in  money/"  but  the  agent  must  be  one  who  has  author- 
en.  U  Ina.  Co.,  124  N.  C.  315;  Croft  v.  Hanover  F.  Ins.  Co..  40  W. 
a.  EOS,  52  Am.  St.  R«p.  902;  Warner  v.  Peoria  M.  «  F.  Ins.  Ca,  14 
Ob.  318.  323. 

*"  Piedmont  ft  A.  L.  Ins.  Go.  v.  Toung,  GS  Ala.  476.  29  Am.  Rep. 
ro;  Pierce  v.  German  Sav.  ft  Loan  Soc,  73  Cal.  ISO,  1  Am.  St.  Rep. 
i;  Carrugl  v.  Atlantic  F.  Ins.  Co..  40  Ga.  135.  2  Am.  Rep.  567; 
ommerdal  Ins.  Co.  v.  Spankneble.  52  111.  53,  4  Am.  Rep.  5S2;  Vlela 

Germanla  Ins.  Co.,  26  Iowa,  9,  96  Am.  Dec.  S3;  Mndd  v.  German 
IB.  Co.,  22  Kr.  L.  R.  308.  56  S.  W.  977;  Pino  v.  Mercbants'  M.  Ins. 
o..  19  La.  Ann.  214.  92  Am.  Dec.  629;  Mutual  F.  Ins.  Co.  v.  Elcbolti, 
i  Hd.  92;  Rokes  t.  Amazon  Ins.  Co.,  51  Md.  512,  34  Am.  Hep.  333; 
ittle  v.  Pboenlx  Ins.  Co.,  123  Mbbb.  380,  26  Am.  Rep.  96;  Combs  v. 
auQibal  Sav.  ft  Ins.  Co.,  43  Mo.  14S.  97  Atn.  Dec.  3S3;  Springfield 
team  Laundry  Co.  v.  Traders'  Ins.  Co..  161  Mo.  90;  Home  F.  Ins. 
0.  T.  Kuhlman,  68  Neb.  488;  CarBon  v.  Jersey  City  F.  Ins.  Co..  43 
.  J.  Law,  300,  39  Am.  Rep.  6S4;  Wblted  v.  Germanla  F.  Ins.  Co., 
!  N.  T.  415,  32  Am.  Rep.  330;  Boeben  v.  Williamsburg  City 
IS.  Co..  35  N.  T.  131,  90  Am.  Dec.  787;  Sheldon  v.  Atlantic  F.  ft 
:.  Ins.  Co..  26  N.  Y.  460.  84  Am.  Dec.  213;  Richmond  v.  NIsEara  F. 
18.  Co..  79  N.  T.  237;  McCabe  v.  Aetna  Ins.  Co.,  9  N.  D.  19;  Ohio 
armere'  Ins.  Co,  v.  Burget.  17  Ohio  Clrc.  R.  619;  Murphy  v.  South- 
■n  L  Ins.  Co.,  3  Bazt.  (Tenn.)  410,  27  Am.  Rep.  761;  Stolle  v. 
etna  P.  ft  M.  Ins.  Co.,  10  W.  Va.  546,  27  Am.  Rep.  693;  Keeler  v. 
iagara  F.  Ins.  Co.,  16  Wis.  523,  84  Am.  Dec.  714;  May  v.  Buckeye 
'.  Ins.  Co.,  25  Wis.  291,  3  Am.  Rep.  76;  Oana  v.  St.  Paul  F.  ft  M. 
IS.  Co.,  43  Wis.  108,  28  Am.  Rep.  536. 

«» Miller  ¥.  Lire  Ina.  Co.,  12  Wall.  (U.  8.)  303;  Triple  Link  Mut. 
idemnlty  Asa'n  v.  WllUama,  121  Ala.  138;  Knarston  v.  Manhattan 
.  Ina.  Co.,  124  Cal.  74;  Sheldon  v.  Connecticut  M.  Ins.  Co..  26 
onn.  207,  65  Am.  Dec.  565;  Young  v.  Hartford  P.  Ins.  Co.,  46  Iowa, 
'7.  24  Am.  Rep.  7S4;  Mlsalsslppl  Valley  L.  Ins.  Co.  v.  Neyland.  9 
uah  (Ky.)  430;  Washington  L.  Ins.  Co.  v.  Henefee'a  Ez'r,  21  Ky. 
.  R.  916,  53  S.  W.  260;  Hartford  L.  ft  A.  Ins.  Co.  v.  Hayden's 
dm'r,  90  K7.  39;  Wblte  v.  Connecticut  F.  Ins.  Co.,  120  Mass.  330; 
ims  r.  State  Ins.  Co.,  47  Mo.  54,  4  Am.  Rep.  311;  Bodine  v.  Ex- 
lange  F.  Ins.  Co.,  51  N.  Y.  117,  10  Am.  Rep.  666;  Sheldon  v.  At- 
nUc  F.  ft  M.  Ins.  Co.,  26  N.  Y.  460.  84  Am.  Dec.  213;  Boehen  v. 
illlamabnrg  City  Ins.  Co.,  35  N.  Y.  133,  90  Am.  Dec.  7S7;  Walab 
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es,  as  an  agent  merely  autho 
and  collect  and  remit  premi 
time  of  payment,*"  So  not 
3h  an  agent,  of  facts  conatiti 
atice  to,  and  knowledge  bj,  tl 
iatter  from  insisting  on  such  fi 
ij  also  consent  to  prior  or  eu1 
me  property.*'*  If  in  writinj 
ranee,  the  facts  concerning  t 
y  the  applicant  to  the  agent, 
iserts  them,  the  insurer,  and 
^argeable  with  the  mistake.*' 

Co..  73  N.  T.  11;  Dayton  InB.  Co 
1.  Bep.  612;  L«baaon  Mut.  Ins.  C 

Rep.  511;  Fraser  r.  Home  L.  In 

Dominion  Ins,  Co.,  31  OraL  (Va.] 
ladleon  M.  Ins.  Co..  39  Wis.  111.  20 
lerican  Ins.  Co.,  63  Iowa.  404,  3C  j 
lo.  V.  McKlroy.  100  Pod,  891;  Noi 
Bldg.  Aee'n.  101  Fed.  77;  German 
i.  R.  4EG.  57  a.  W.  456;  Teutoni 
,  1245,  64  8.  W,  852;  London  k  L. 

R.  471.  51  S.  W.  617;  Bigelow  t. 
19:  Aetna  Live  Stock,  F,  k  T.  Ini 
4  Am.  Rep.  483 ;  Power  t.  Monltoi 
t.  Oerman  Quarantee  Town  M.  F 
Iberia  In  v.  British  American  Asau] 
T.  Phlladelpbia  Underwriters.  79 
Cent.  Ins.  Co..  G5  N.  Y.  50G.  14  A 
I.  F.  Ina.  Ass'n.  126  N.  C.  888;  An 
.  GS8,  27  Am.  Bep.  G33;  Norris  t 
58;  American  Cent  Ins.  Co.  t.  H 
I.  Bep.  647;  Carrlean  v.  Lycomini 

Bep.  687;  Manhattan  F.  Ins.  Co 
Am.  Bep.  364:  May  t.  Buckeye  H 
I.  76;  Oans  v.  8L  Paul  F.  *  H.  Ins 
5. 

rtlord  F.  Ina.  Co..  57  Mich.  136. 
ntic  F.  Ins.  Co.,  40  Qa.  186.  2  Am. 
IB.  Co.  T.  Mahone,  21  Wall.  (U.  S. 
Iklneon.  IS  Wall.  (U.  S.)  222;  N 
,  94  U.  S.  610.;  ConUnenUl  L.  Ina. 
)4;  Southern  Ins.  Co,  t.  Hastings, 
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There  are  in  many  forms  of  applicationB  or  policies,  a 
irovision  stating  that  such  agent  is  the  agent  of  the  in- 
ured aud  not  of  the  company;  but  "there  is  no  magic  in 
lere  words  to  change  the  real  into  the  unreal.  A  device  of 
rords  cannot  be  imposed  upon  a  court  in  place  of  an  actual- 
ly of  facts,"  and  such  a  provision,  if  not  in  fact  true,  can- 
not make  him  the  agent  of  the  insured,  and  imports  nothing 
aore  than  that  the  person  obtaining  the  insurance  was  to 
©  deemed  the  agent  of  the  insured  in  matters  immediately 
onnected  with  the  procurement  of  the  policy.**" 

lutual  Reserve  F^lnd  Life  Ass'd  v.  Farmer,  6E  Ark.  5S1;  La  Harcb« 
.  New  York  L.  Ins.  Co.,  126 'Cal.  498;  Malleable  Iron  Works  v. 
'hoenlz  Ina.  Co.,  25  Conn.  46S;  Hough  v.  City  F.  Ins.  Co.,  29  Conn. 
0;  Lycoming  P.  Ins.  Co.  v.  Jackson,  S3  111.  302,  25  Am.  Rep.  3S6; 
lommerdal  Ins.  Co.  v.  Spankneble,  62  111.  63,  4  Am.  Hep.  6S2; 
^yal  Neighbors  v.  Roman,  76  111.  App.  S6E,  177  III.  27;  Tarpey  v. 
«cnrlty  Trust  Co.,  80  111.  App.  378;  Metropolitan  L.  Ins.  Co.  v. 
Arson,  86  III.  App.  143;  BowIub  v.  Phenlx  Ins.  Co.,  133  Ind.  106; 
Unnelly  v.  Cedar  Rapids  Ins.  Co.,  70  Iowa,  693;  Fltcbner  v.  Fidel- 
7  M.  P.  Ins.  Aas'n,  103  Iowa,  276;  Dryer  v.  Security  P.  Ins.  Co. 
Iowa)  82  N.  W.  494;  Van  Houten  v.  MeLropolltan  Ina.  Co.,  110 
[Ich.  682;  Kausal  v.  Minnesota  Farmers'  M.  F.  Ins.  Ass'n,  31  Minn. 
7,  47  Am.  Rep.  776;  Brandup  v.  St.  Paul  F.  &  M.  Ins.  Co.,  27 
linn.  393;  Planters'  Ina.  Co.  v.  Myers,  66  Miss.  479,  30  Am.  Rep. 
21;  Montgomery  t.  Lebanon  Town  M.  F.  Ins.  Co.,  80  Mo.  App. 
[I0;  German  Ins.  Co.  v.  Frederick,  67  Neb.  638;  Rowley  v.  E:mptre 
as.  Co.,  36  N.  Y.  550;  Plynn  v.  Equitable  L.  Ins.  Co.,  78  N.  Y.  677, 
i  Am.  Rep.  561;  O'Brlea  v.  Home  Ben.  Soc,  117  N.  Y.  310;  Maasa- 
lixisettB  L.  Ins.  Co.  v.  Eahelman,  30  Ohio  St.  647;  Parmers'  Ins.  Co. 
.  Williams,  39  Ohio  St.  684,  48  Am.  Rep.  474;  Planters'  Ina.  Co.  v. 
orrels,  1  Baxt  (Tenn.)  362,  25  Am.  Rep.  780;  Farmers'  &  Me- 
banics'  Benev.  F.  Ins.  Ass'n  v.  Williams,  96  Va.  248;  Miner  v. 
hoenlz  Ins.  Co.,  27  Wis.  693,  9  Am.  Rep.  479.  Compare  Blooming 
rove  M,  F.  Ina.  Co.  v.  McAnerney,  102  Pa.  335,  48  Am.  Rep.  209; 
ommonwealth  M.  F.  Ins.  Co.  v.  Huntzlnger,  98  Pa.  41. 
**«  Qrace  v.  American  Cent.  Ins.  Co.,  109  U.  S.  278;  Kehler  v.  New 
rleans  Ins.  Co.,  23  Fed.  709;  Adama  v.  Manufacturers'  ft  B.  F. 
IS.  Co.,  17  Fed.  630;  Commercial  Ins.  Co.  v.  Ives,  56  111.  402;  Lum- 
>rmeD's  M.  Ins.  Co.  v.  Bell,  166  III.  400;  Royal  Neighbors  T. 
omaa,  177  111.  27;  Indiana  Ins.  Co.  v.  Hartwell,  100  Ind.  666; 
^Ite  v.  Connecticut  P.  Ins.  Co.,  120  Mass.  330;  Kauaal  v.  Mlnne- 
)ta  farmers'  M.  F.  Ins.  Ass'n,  31  Minn.  17,  47  Am.  Rep.  776; 
lanters'  Ins.  Ca  v.  Myers,  66  Miss.  479,  30  Am.  Rep.  621;  Ctark  r. 
nion  H.  P.  Ins.  Co.,  40  N.  H.  333,  77  Am.  Dec.  721;   Herman  v. 
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1720  BROKERS. 

(o)  Inraranoe  broken  an  ugaU  of  the  insured.— 
ance  broker  is  ordinarily  the  agent  of  the  insured,*' 
of  the  insurance  company.***  Generally  he  ie 
agent,  and  his  authority  ceases  as  soon  as  he  has 
the  policy,**^  unless  he  is  employed  as  a  general 
place  and  manage  the  insurance  on  hia  princip 
erty.***     Thus,  where  a  broker  is  originally  empl 

Niagara  F.  Ins.  Co..  100  N.  Y.  411,  53  Am.  Hep.  197;  I 
Paul  F.  *  M.  Ids.  Co.,  43  Wis.  108,  2%  Am.  Rep.  53S.  Coi 
bard  v.iMut.  Reaerre  Fund  L.  Aas'n,  SO  Fed.  6S1;  Rohrb 
mania  F.  Ins.  Co.,  62  N.  Y.  47,  20  Am.  Rep.  4S1. 

•<i  Franklin  Ins.  Co.  t.  Sears,  21  Fed.  290;  Hamblet  i 
Co.,  36  Fed.  118;  Sellers  v.  Commercial  F.  Ins.  Co..  101 
Young  T.  Newark  F.  Ins.  Co.,  59  Conn.  41;  East  St.  Lou 
ner,  69  111.  App.  SOS;  HcKlnney  t.  Alton,  41  111.  App.  51 
M.  Ins.  Co.  V.  Mette,  27  111.  App.  330;  American  F.  Ins.  Co 
S3  Md.  22;  Westfleld  Cigar  Co.  v.  Insurance  Co.  ot  Nort 
169  Mass.  382;  Commonwealth  M.  F.  Ins.  Co.  v.  William  K 
Mfg.  Co..  171  Mass.  265;  Hartlord  F.  Ins.  Co.  v.  Reynold 
602;  Oude  v.  Exchange  F.  Ina.  Co.,  63  Minn.  220;  Lange 
Ing  F.  Ins.  Co.,  3  Mo.  App.  691;  Allen  v.  German  Amerlo 
123  N.  Y.  6;  Arff  v.  Star  F.  Ins.  Co.,  125  N.  Y.  57,  21  Ai 
721;  PottsTllIe  M.  F.  Ins.  Co,  t.  Mlnnequa  Springs  Imp.  < 
137;  Fromhera  v.  Yankton  F.  Ins.  Co..  7  8.  D.  187;  Bi 
Ins.  Co.  V.  Brown.  82  Tex.  636;  East  Tex.  F.  Ins.  Co.  i 
Tex.  653;  John  R.  Davie  Lumber  Co.  t.  Hartford  F.  Ins.  ( 
826. 

«»sBen  Franklin  Ins.  Co.  v.  Weary.  4  111.  App.  74;  Kii 
F.  Ins.  Co.  T.  Swlgert,  11  111.  App.  590;  East  St  Louis  v.  1 
III.  App.  608;  Security  Ins.  Co.  t.  Mette.  27  111.  App.  324 
Lycoming  F.  Ins.  Co..  3  Mo.  App.  691;  Allen  v.  Oerman 
Ins.  Co.,  123  N.  Y.  6;  Arff  y.  Star  F.  Ins.  Co..  125  N.  Y. 
St.  Rep.  721. 

««>  Grace  v.  American  Cent.  Ins.  Co..  100  U.  S.  278: 
Manufacturers'  A  B.  F.  Ins.  Co.,  17  Fed.  630:  Young  v. 
Ins.  Co.,  59  Conn.  42;  Indiana  Ins.  Co.  v.  Hartwell,  10( 
American  F.  Ins.  Co.  v.  Brooks.  83  Md.  22:  Broadwat 
F.  Ids.  Co.,  34  Minn.  466;  Rothschild  v.  American  Cent.  : 
Mo.  41,  41  Am.  Rep.  303;  Hermann  y.  Niagara  F.  Ins.  < 
Y.  411,  63  Am.  Rep.  199:  Von  Weln  t.  Scottish  Union  J 
Co.,  52  N.  Y.  Super.  Ct.  490;  Sun  Fire  Office  v.  Erm«ntr 
Co.  Ct.  R.  21;  East  Tex.  F.  Ins.  do.  t.  Blum,  76  Tex.  66: 
DarfB  Lumber  Co.  t.  Hartford  F.  Ins.  Co.,  96  Wis.  221 
Hartford  F.  Ins.  Co.,  63  Wis.  167. 

***  Hermann  t.  Niagara  F.  Ins.  Co.,  100  N.  Y.  411,  53 
199;  Standard  Oil  Co.  v.  Triumph  Ins.  Co..  64  N.  Y.  86 
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to  obtain  a  policj  of  inaurance  and  is  not  afterwards  directed 
by  the  assured  to  obtain  a  renewal,  and  a  renewal  receipt 
is  Bent  to  the  broker  by  the  insurer  who  intends  that  he  shall 
deliver  the  same  and  collect  the  premium,  payment  to  the 
broker  is  payment  to  the  company,  and  the  validity  of  the 
insurance  is  not  affected  by  the  fact  that  the  broker  fails 
to  remit  the  premium  to  the  company.^*'  Notice  given  to 
such  broker  after  the  policy  had  been  procured  would  not 
be  notice  to  the  insured  ;**•  unless  he  is  employed  as  a  gen- 
eral agent,  and  his  authority  continues  after  the  policy  has 
been  issued,**'  and  this  rule  cannot  be  changed  or  altered  by 
a  provision  in  the  policy  or  by  a  usage  among  insurance 
men.***  Nor  has  he  authority  thereafter  to  return  a  policy 
for  cancellation  or  substitute  another  in  its  stead,***  So 
an  insurance  broker  is  the  agent  of  tiie  insured  and  not  of 
the  company,  when  he  receives  from  the  insured  an  applica- 

««■  American  F.  Ins.  fk).  t.  Brooks,  S3  Md.  22. 

"•Grace  v.  American' Cent  Ins.  Co.,  109  U.  8.  278;  Kehler  v.  New 
Orleans^Ina.  Co.,  23  Fed.  709;  Adama  v.  Manufacturers'  ft  B.  F.  Ins. 
Co.,  17 'Fed.  630;  White  v.  Insurance  Co.  of  N.  T.,  93  Fed.  161; 
Wilson  V.  Hartford  P.  Ins.  Co.,  17  App.  D.  C.  H;  Indiana  Ins.  Co.  t. 
Hartvell,  100  Ind.  566;  White  v.  Connecticut  F.  Ina.  Co.,  120  Maas. 
330;  Broadwater  v.  Lion  F.  Ina.  Co.,  34  Minn.  465;  RotUschlld  v. 
American  Cent.  Ins.  Co.,  74  Ho.  41,  41  Am.  Rep.  303;  Hermann  v. 
Niagara  F.  Ins.  Co.,  100  N.  Y.  til,  53  Am.  Rep.  197;  Body  v.  Hart- 
ford F.  Ins.  Co.,  63  Wis.  157. 

«4T  Hermann  v.  Niagara  F.  Ins.  Co.,  100  N.  T.  411,  S3  Am.  Rep. 
199;  Standard  Oil  Co.  v.  Triumph  Ins.  Co.,  64  N.  Y.  86. 

«4B  Grace  v.  American  Cent.  Ins.  Co.,  109  U.  S.  278;  Adams  v. 
Manufacturers'  tc  B.  F.  Ins.  Co.,  17  Fed.  630;  Franktln  Ins.  Co,  v. 
Sears,  21  Fed,  290;  Sullivan  T,  Phenix  Ins.  Co.,  34  Kan.  170;  White 
V.  Connecticut  F.  Ins.  Co.,  120  Mass.  330;  Planters'  Ins.  Co.  T. 
Myers,  55  HIbb.  479,  30  Am.  Rep.  621;  Hermann  v.  Niagara  F.  Ins. 
Co..  100  N.  Y.  411,  53  Am.  Rep.  197;  Von  Weln  v.  Scottish  Union 
ft  Nat,  Ins.  Co.,  52  N.  T,  Super,  Ct.  490;  EUenberger  v.  Protective 
M.  P.  Ins.  Co.,  89  Pa.  464;  Gans  v.  St.  Paul  F,  ft  M.  Ina.  Co.,  43 
Wla.  108,  28  Am.  Hep.  536, 

**B  Rothschild  T.  American  Cent.  Ins.  Co.,  5  Mo,  App,  696;  Latolx 
V.  Oermania  Ins.  Co.,  27  La.  Ann.  113;  Van  Valkenburgb  v,  Lenox 
F.  Ina.  Co.,  61  N.  Y.  466;  or  to  receive  notice  of  cancellation  of  poli- 
cies. White  V.  Insurance  Co,  of  N.  Y.,  93  Fed.  161;  Merchants'  Iub. 
Co.  V.  Shults,  8  Kan,  App.  798.  See,  also.  Belt  v.  American  Cent. 
Ins.  Co.,  29  App.  Dlv,  (N.  Y.)  546. 
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tion  for  a  change  in  the  poKcy,  and  undertakes 
SQch  change.*'*''  An  agent  that  insures  a  person 
company,  and  acta  as  broker  in  procuring  inaurai 
person  in  other  companies,  is  the  agent  of  such 
as  to  such  other  companies.*'* 

An  insurance  broker  may,  however,  be  the  Bj 
company  also  for  certain  purposes.  Thus,  he 
agent  of  the  company  for  the  purpose  of  del 
policy  and  collecting  the  premium.*"*  But  he  < 
the  insured  credit  for  such  premiums,*"  unless 
had  been  in  the  habit  of  giving  the  broker  credit 
the  case  of  other  agents,  all  acts  and  representa 
insurance  broker  within  the  scope  of  his  aut 
binding  upon  his  principal.*" 

*M  Duiuth  Nat.  Bank  t.  KnozTllle  F.  Ins.  Co.,  85  Tei 
St.  Rep.  744. 

4n  WeBtfield  Cigar  Co.  v.  Inaurance  Co.  o(  North  . 
Maaa.  3S2.  See,  also,  British  lAmerlca.  Assur.  Co.  t 
Colo.  462. 

«>  Dulnth  Nat.  Bank  v.  KnojTllIe  P.  Ins.  Co.,  85  Tei 
St.  Rep.  744;  Sun  M.  Tne.  Co.  v.  Saslnaw  Barrel  Co., 
Indiana  Ins.  Co.  v.  Hartwell,  123  Ind.  178;  Mayo  t.  Pa 
665;  Monitor  H.  F.  Ins.  Co.  y.  Young,  111  Mass.  537; 
Ins.  Co.  V.  Reynolds,  36  Mich.  602;  Qude  t.  Exchange 
63  Minn.  220;  Davis  v.  Aetna  M.  F.  Ins.  Co.,  67  N.  H. 
Union  M.  L.  Ins.  Co..  80  N.  Y.  39:  Crousillat  v.  BaU.  3 
375;  Baat  Tei.  F.  Ins.  Co.  v.  Brown,  82  Ter.  636;  1 
Ins.  Co.  T.  Blum,  76  Tex.  663.  But  see  Qontr?  t.  Conn 
Ina.  Co.,  15  Mo.  App.  215;  PottsrlUe  H.  F.  Ins.  Co. 
Springe  Imp.  Co.,  100  Pa.  137. 

«aa  Hambleton  v.  Home  Ins.  Co.,  6  BIss.  91,  Fed.  Ca 
Marland  t.  Royal  Ins.  Co.,  71  Fa.  39S. 

«•«  White  7.  Connecticut  F.  Ins.  Co.,  120  Mass.  330;  ' 
land  Purchase  Ins.  Co.,  62  N.  Y.  698;  Bang  v.  Fars 
Banking  Co.,  1  Hnghes,  290,  Fed.  Cas.  No.  838. 

uBHamblet  v.  City  Ins.  Co.,  36  Fed.  122;  Sellers  T. 
F.  Ins.  Co.,  106  Ala.  282;  MllUken  t.  Woodward.  84  N. 
-Standard  Oil  Co.  v.  Triumph  Ins.  Co.,  64  N.  Y.  85;  Ik( 
lord  F.  Ins.  Co.,  24  Misc.  (N.  Y.)  136;  Belt  v.  Amerlci 
Co..  29  App.  DlY.  (N.  y.)  646;  Hanhsttan  F.  Ins.  C< 
River  L.  A  W.  Co.,  26  HIsc.  (N.  Y.)  394;  Fromhen  T. 
Ins.  Co.,  7  S.  D.  187;  John  R.  Davis  Lumher  Co.  v. 
Ina  Co..  95  Wis.  226. 
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sold  PARTICULAK  KINDS.  1723 

(d)  Dil^enoe  and  ikill  reqnind  of  iiuiiranoe  broken. — An 
insurance  broker,  like  other  agents,  ia  bound  to  use  a  rea- 
sonable d^^ree  of  akill,  care,  and  diligence  in  effecting  proper 
and  sufficient  insurance  for  his  employer  in  good  and  relia- 
ble companies  i*^'  and  if  in  so  doing,  he  insures  in  a  com- 
pany that  was  of  good  standing  at  the  time  the  insurance  was 
effected,  but  subsequently  fails,  he  will  not  be  liable  for  a 
resulting  loas.*^^  But  he  has  no  authority  to  insure  his 
principal's  property  in  a  mutual  company  since.he  will  there- 
by make  bis  principal  an  insurer  of  otbers.^''^  If  the  broker 
is  unable  to  place  insurance  according  to  the  instructions 
of  his  chent,  it  is  his  duty  to  seasonably  notify  his  prin- 
cipal, though  his  duty  to  give  such  notice  does  .not  b^n 
until  he  has  had  a  reasonable  time  in  which  to  find  out,  by 
the  exercise  of  ordinary  diligence,  whether  or  not  he  can 
place  the  insurance.*''*  And  in  an  action  U>  recover  dam- 
ages for  the  allied  negligence  of  the  broker,  the  presump- 
tion is  that  the  broker  did  his  duty,  and  he  ia  not  obliged 
to  offer  any  evidence  to  show  that  he  exercised  ordinary  care 
in  the  premises  until  the  plaintiff  has  shown  that  he  was 
n^ligent,*'"  So,  as  has  been  seen,  where  the  policy  is  in 
the  name  of  the  broker,  or  it  is  payable  to  him,  for  the  bene- 
fit of  his  principal,  or  another,  he  may  bring  an  action  on 
it  in  his  own  name,*'*  subject,  however,  to  the  right  of  the 
principal  to  sue  in  his  own  name,*"     And  if  the  principal 

4t«Park  T.  Hammond,  6  Tannt.  496;  Maydew  Y.  Forrester,  S 
Taunt  61E;  OetUns  v.  Scudder,  71  111.  S6;  Crlswell  t.  Riley,  5  iDd. 
App.  4&6;  MllUken  v.  Woodward,  64  N.  J.  Law,  444;  Sbepard  v. 
Davla,  42  App.  DIy.  (N.  T.)  462;  Veley  Y.  Cllnger,  IS  Pa.  Super. 
Ct.  125. 

4BTQetUnB  Y.  Scudder.  71  111.  S6;  Shepard  v.  Davie,  42  App.  Dlv. 
(N.  Y.)  482. 

«»8  Annan  v.  Hill  Union  Brewery  Co.,  B9  N.  J.  Bq.  414. 

UB  BacbuB  V.  Amee,  79  Minn.  145. 

**ii  Backua  v.  Amee,  79  Minn.  146. 

MiA&t«,  S  794;  JeOeraon  Ina.  Co.  v.  Cotheal,  7  Wend.  {N.  Y.> 
72,  22  Am.  Dec.  GG7;  Farrow  y.  Commonwealth  Ine.  Co.,  18  Pick. 
(Maee.)  63,  29  Am.  Dec.  564;  Provincial  Ice.  Co.  v.  Lednc,  L.  R.  6 
P.  C.  224. 

««  Browning  v.  Provincial  Ins.  Co.,  L.  R.  6  P.  C.  263;  Sargent  v. 
UorriB.  3  Barn.  «  Aid.  281;  Aldricb  v.  Equitable  Safety  Ins.  Co.,  1 
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had  been  disclosed,  tbe  company  could  not  set  of 
the  principal's  action,  equities  due  to  it  by  the  I: 
It  would  be  otherwise  if  the  broker  had  not  disc 
principal  and  was  himself  liable  as  principal;  as  i 
case  the  insurer  would  have  a  right  to  set  off  agi 
principal's  action  any  equities  it  had  acquired  a^ 
broker  before  the  principal  was  discovered.*** 

g  802.    Cnitom  house  broken. 

A  custom  house  broker  is  defined  aa:  "Ever 
whose  occupation  it  is,  as  the  agent  of  others,  to 
entries  and  other  custom  house  papers,  or  transact 
at  any  port  of  entry  relating  to  the  importation  i 
tation  of  goods,  wares,  or  merchandise."*'" 

g  803.    StockbrokerB — ^Definition  and  nature. 

A  stockbroker  is  one  whose  business  it  is  to  buy 
shares  of  stock  in  incorporated  companies,  and  the 
neaa  of  governments.**'  The  rules  in  reference 
brokers  are,  in  many  respects,  likewise  applicable 
brokers ;  but  there  are  some  special  features  about  I 
which  will  be  briefly  treated  here,  not  referring  t 
cussing  those  rules  which  have  been  treated  here 
this  chapter.  As  a  general  rule,  any  person  who  a 
a  contract  may  be  a  stockbroker;  but  as  to  membe 

Woodb.  A  M.  276,  Fed.  Cbb.  No.  1E5;  Newson  v.  Douglai 
ft  J.  (Md.)  417,  16  Am.  Dec.  317;  Farrow  v.  Commonv 
Co.,  IS  Pick.  (Maes.)  E3,  29  Am.  Dec.  664;  Somes  v.  Ehiuita 
Ids.  Co..  12  Gray  (Mass.)  632;  Williams  v.  Ocean  Ins.  Ci 
(Mbbs.)  305. 

««»  Sweeting  t.  Pearce,  7  C.  B.  (N.  S.)  4*9;  Braden  v. 
State  Ins.  Co.,  1  La.  220,  20  Am.  Dec.  277;  and  the  prlncl 
not  be  affected  by  a  usage  to  the  contrary  of  wblch  t 
notice,  Scott  tv.  Irrlns,  1  Bam.  ft  Adol.  60G. 

«*  Browning  v.  Provincial  Ins.  Co.,  L.  R.  5  P.  C.  263. 

"B  14  SWt.  117. 

4«<See  Cyc.  Law  Diet,  tit  "Brokers";  BouTler  Law 
"Brokers."  He  baa  also  been  defined  aa  "an  agent  who, 
blB  own  name,  makee  a  contract  on  behalf  of  bis  prlnclp 
purchase  or  sale  of  stocks,  scrip,  debentures,  bonds,  and 
aecurlties,  receiving  a  compensation  In  money  therefor.' 
Stock  Brok.  3. 
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stock  exchange,  there  are  certain  requisites  to  be  complied 
with  before  he  can  act  as  such.  A  national  bank,  however, 
ea,nnot  act  as  a  stockbroker.**' 

§  804.  SUtinction  betreen  stockbroker  and  ordinary  broker. 
The  distinctions  between  a  stockbroker  and  an  ordinary 
broker  are  summarized  as  follows:  "In  the  first  place,  the 
stock  dealer  who  is  employed,  thou^  called  a  stockbroker, 
does  not  act  as  broker  in  this  transaction.  It  is  no  part  of 
the  office  or  duty  of  a  broker  to  pay  the  price.  It  ie  no 
part  of  the  office  or  right  of  a  broker  to  receive  the  prop- 
erty, still  less  to  take  the  title  in  his  own  name.  In  this 
transaction  he  acts  in  a  peculiar  business,  in  his  own  name 
and  on  his  own  responsibility,  protected  against  loss  by  the 
indemnity  furnished,  or  by  the  agreement  to  be  furnished 
to  him.  The  idea  of  mere  agency,  ordinarily  su^ested  by 
the  name  'broker,'  does  not  therefore  arise  out  of  the  fact 
that  the  dealers  in  stocks  for  account  of  others,  as  to  pro£t 
and  loss,  are  called  stockbrokers.  In  the  next  place  the 
transaction,  according  to  the  intent  and  purpose  of  the  em- 
ployment o£  the  broker,  does  not  contemplate  that  the  cus- 
tomer will  ever  receive  the  stock  or  own  it.  It  may  be,  that 
if  the  broker  desires  to  close  his  connection  with  the  trans- 
action, the  customer,  if  ho  pays  the  cost,  interest,  and  all 
commissions  which  the  broker  has  earned  or  is  entitled  to 
earn,  will  receive  the  stock,  whether  he  may  so  insist  or  not, 
is  a  collateral  question ;  and  if  he  be  so  entitled,  it  will  never- 
theless be  true  that  this  is  not  in  pursuance  of  the  arrange- 
ment but  a  departure  from  it,  for  the  intent  is  that  the  stock 
shall  be  carried  by  the  broker  until  directed  to  be  sold,  the 
customer  never  having  title  to  the  stock  at  all.  And  finally, 
iu  my  opinion,  the  transaction  is  an  executory  agreement 
for  a  pure  speculation  in  the  rise  and  fall  of  stock,  which 
the  broker,  on  condition  of  perfect  indemnity  against  loss, 
agrees  to  carry  through  in  his  own  name  and  on  his  own 
means  or  credit,  accounting  to  his  customer  for  the  profits, 
if  any,  and  holding  hira  responsible  for  the  loss."*** 

4<ii  First  Nat.  Bank  of  Allentown  v.  Hocb,  89  Pa.  324.  33  Am. 
Rep.  7G9;  Weckler  t.  First  N&t.  Bank,  42  Md.  ESI.  20  Am.  Rep.  95. 
See  WmiamBon  v.  Mason.  12  Hua  (N.  Y.)  97. 

«u  By  Woodruff,  J.,  in  his  dissentlns  opinion  In  Markbam  v.  Jaa- 
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lief  distinction  then  is  that  where&s  an 
)es  not  have  poesesBion  of  the  property  c< 
IB  condncting  negotiations,  yet  a  Btockbrol 
lature  of  hiB  business,  may  receive  the  prop 
r,  in  case  of  a  Bale,  may  make  deKvery  of  the 
id  in  tranBactions  conducted  on  the  Btock  i 
as  regards  third  parties,  as  principal,  his 
sing  known.  In  snch  transactions,  he  is  i 
an  agent,  but  is  bound  on  all  contracts  ent 
8  if  he  were  in  fact  the  principaL  In  th 
kerB,  we  have  seen  that  they  must  act  in 
principal,  and  if  it  is  necessary  to  sue 
in  the  name  of  the  principal. 

Hegolation  and  natnie  of  bnuneia. 

roker*8  businees  of  buying  and  selling  at 

urities  in  the  United  States  is  generally 

Bs  agreement,  or  by  the  usages  of  the  pla 

8  are  bought  and  sold,  and  this  business 

ricted  to  those  brokers  wbo  are  membei 

hanges. 

dinary  transaction  between  a  stockbroker 

so  well  described  in  a  New  York  case  tha 

the  Chief  Justice  in  that  case  may  well 
The  customer  employs  the  broker  to  bu; 
■r  his  account,  and  to  pay  for  them,  ant 
ijeot.  to  his  order  as  to  the  time  of  sale. 
Ivances  ten  per  cent  of  their  market  vi 
>  keep  good  such  proportionate  advanci 
le  fluctuations  of  the  market.  The  broki 
i  agrees :  1,  At  once  to  buy  for  the  cust 
licated;  2,  To  advance  all  the  money  req 
jase  beyond  the  ten  per  cent  furnished  by 
.  To  carry  or  hold  such  Btocks  for  the  bene 

so  long  as  the  margin  of  ten  per  cent  is  k 
notice  ia  given  by  either  party  that  the  tr 
islosed — an  appreciation  in  the  value  of  the 

T.  23E,  S66.    And  see  Nortbrup  v.  Shook,  10  Bl 
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e  gain  of  the  cuBtomer,  and  not  of  the  broker;  4.  At  all 
UBS  to  have  in  his  name  or  under  hie  control,  ready  for 
livery,  the  shares  purchased,  or  an  equal  amount  of  other 
ares  of  the  same  stock;  5.  To  deliv^  euch  shares  to  the 
istomer  when  required  by  him,  upon  the  receipt  of  the  ad- 
Jices  and  commissions  accruing  to  the  broker;  or,  6.  To 
11  such  shares  upon  the  order  of  the  customer,  upon  pay- 
ent  of  the  like  sums  to  him,  and  to  account  to  the  cub- 
mer  for  the  proceeds  of  such  sale.  Under  this  contract, 
e  customer  undertakes:  1.  To  pay  a  margin  of  ten  per 
nt  on  the  current  market  value  of  the  shares ;  2.  To  keep 
lod  such  margin  according  to  the  fluctuations  of  the  mar- 
it;  3.  To  take  the  shares  bo  purchased  on  his  order  when- 
er  required  by  the  broker,  and  to  pay  the  difference  be- 
reen  the  percentage  advanced  by  him  and  the  amount  paid 
erefor  by  the  broker."**' 

Thia  is  usually  known  as  buying  or  selling  on  margin, 
liile  the  usual  margin  advanced  is  ten  per  cent  of  the 
arket  value  of  the  stock,  it  is  not  essential  that  it  should 

that  amount ;  it  may  be  more,  it  may  be  less,  or  there  may 
■  no  advancement  at  all,  according  to  the  confidence  the 
oker  has  in  the  ability  of  the  client  to  respond  to  ultimate 
S3.  "But  whether  the  broker  advances  all  or  only  the  prin- 
pal  portion  of  the  sum  invested  in  the  securities,  the  relation 

the  parties  is  unchanged.  The  fact  exists  that  the  broker 
oka  to  the  principal  for  an  indemnity  upon  the  entire  trans- 
tion.  The  client  having  given  the  broker  an  order  to  buy  or 
11,  either  in  writing  or  verbally,  the  next  step  in  the  trans- 
ition is  that  the  broker  goes  into  the  stock  exchange  and  exc- 
ites the  business,  ranking  a  verbal  contract  therefor  with  an- 
her  broker.  Frequently  the  broker,  upon  receiving  an 
der,  deputes  another  or  subordinate  broker  to  do  the  busi- 
ss.  This  is  contrary  to  the  general  principle  of  law  that 
1  agent  cannot  delegate  his  business  to  another ;  but  it  is 
i6ti£ed  by  the  general  usage  of  Wall  street,  of  which  the 
ient  has  express  or  implied  knowledge."*^" 

«••  B7  Hunt,  C.  J.,  Id  MarUism  .v.  Jaudon.  41  N.  T.  239. 
•TO  Doa  PasBos,  Stockbrokera,  etc.,  p.  L04. 
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§  806.  Relation  between  the  parties  in  dealingi 
The  relation  existing  between  the  customer  an' 
in  buying  or  selling  on  margins  is  that  of 
pledgee.  The  customer  is  the  pledgor,  the  b: 
pledgee,  and  the  stock  is  the  subject  of  the  plec 
broker  has  all  the  refipoosibillties  and  advanti 
relation.*''  And  if  the  customer  deposits  sto 
thing  else,  as  a  margin  instead  of  money,  the 
pledgor  and  pledgee  would  still  exist.*'* 

But  the  relation  of  pledgor  and  pledgee  is  i 
relation  existing  between  the  broker  and  his 
such  transactious,  there  also  exists  the  relation 
and  agent,  and,  in  this  view,  the  broker,  as  age 
to  obey  the  instructions  of  hie  customer.*'*  Thi 
time  during  the  period  the  stock  is  held  by  the 
customer  orders  it  sold,  the  broker  is  bound  U 

oiMarkham  t.  Jaudon,  41  N.  T.  235;  Tbompson 
Cal.  99;  Child  v.  Hugg,  41  Cal.  G19;  Cashman  t.  Root 
23  Am.  St.  Rep.  482;  Skiff  v.  Stoddard,  63  Conn.  198: 
Ins.  Co.  V.  Dalrymple,  25  Md.  242,  89  Am.  Dec.  77 
Tenth  Nat.  Bank.  46  N.  Y.  326,  7  Am.  Rep.  341;  Bakei 
N.  Y.  211.  13  Am.  Rep.  E07;  Baker  v.  Drake.  S6  N.  Y 
Rep.  80;  Read  t.  Lambert,  10  Abb.  Pr.  (N.  S.;  N.  T.) 
V.  Hart,  58  N.  Y.  426;  Gruman  v.  Smith,  81  N.  T.  : 
trine  haa  been  denied  on  the  ground  that  where  ther* 
poseeBslon  by  the  purchaser,  and  perhaps  no  consumm 
relation  of  pledgor  and  pledgee  could  not  he  create 
Drake,  49  Barb.  (N.  Y.)  1S6;  Sterling  t.  Jaudon,  48  1 
469,  but  the  later  cases  overrule  this  contention. 

Under  the  law  of  Massachusetts,  aa  eetabllahed  b; 
broker  who  has  purchased  stock  on  a  margin  for  a  cu. 
a  pledgee  thereof  to  secure  hia  advances,  but  his  cont 
tlonal,  to  deliver  so  many  aliares  of  the  stock  on  pa 
remainder  of  the  purchase  price;  and  he  may  pledge 
his  own  debt,  or  even  sell  It,  without  being  guilty  of  < 
of  a  breach  of  the  contract,  until  a  demand  has  been 
customer  and  refused.  In  re  Swift,  105  Fed.  493,  1 
Covetl  v.  Loud,  136  Mass.  41,  46  Am.  Rep.  46;  Wood 
Gray  (Maaa.)  375. 

*"  Lawrence  v.  Maxwell,  53  N.  Y-  19;   Vaupell  v. 
Sandf.  Ch.  (N.  Y.)  143. 

"I  Zimmerman  v.  Hetl.  86  Hun,  114,  156  N.  Y.  703. 

"*  Allen  V.  McConIhe,  124  N.  Y.  342;  Ryder  v.  Slel 
(N.  y.)  90;  Galigher  v.  Jones,  129  U.  S.  193. 
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The  position  of  the  broker  13  twofold.  Upon  the  order  of 
the  customer,  he  purchases  the  shares  of  stock  desired  hy 
him.  This  is  a  clear  act  of  ageocy.  To  complete  the  pur- 
chase, he  advances  from  his  own  funds,  for  the  benefit  of 
the  customer,  ninety  per  cent  of  the  purchase  money.  Quite 
as  clearly,  he  does  not  in  this  act  as  an  agent,  but  assumes 
a  new  position.  He  also  holds,  or  carries  the  stock  for  the 
benefit  of  the  purchaser,  until  a  sale  is  made  by  the  order  of 
the  purchaser,  or  upon  hia  own  action.  In  thus  holding 
or  carrying,  he  stands  upon  a  different  ground  from  that 
of  broker  or  agent,  whose  office  is  simply  to  buy  and  sell. 
To  advance  money  for  the  purchase,  and  to  hold  and  carry 
stocks,  is  not  the  act  of  a  broker,  as  such.  In  so  doing,  he 
enters  upon  a  new  duty,  obtains  other  rights,  and  is  subject 
to  additional  responsibilities.  The  contract  between  the 
parties  is  in  spirit  and  in  effect,  if  not  technically  and  io 
form,  a  contract  of  pledge.  To  authorize  the  brokers  to 
sell  the  stock  purchased,  they  are  botind  first  to  call  upon 
the  client  to  make  good  his  margin ;  and,  failing  in  that, 
he  is  entitled,  ^secondly,  to  notice  of  the  time  and  place 
where  the  stock  would  be  sold;  which  time  and  place  thirdly 
must  be  reaaonable.*^^ 

I  807.    Costonu  and  osaget  of  atockbrokers. 

In  the  absence  of  an  express  contract  to  the  contrary,  a- 
client  who  employs  a  stockbroker  to  buy  or  sell  stocks  for 
iim  is  presumed  to  authorize  such  broker  to  deal  according 
jO  the  customs  of  stockbrokers;  and  the  latter  has,  in  the 
jxecution  of  his  orders,  the  implied  authority  to  act  accord- 
ing to  the  rules  and  usages  on  the  stock  exchange  ;*'"  unlesa 

<Tt  Marktaam  v.  Jaudon.  41  N.  Y.  23G.  240.  243. 

47«  HodgliiiiBOQ  V.  Kelly,  L.  R.  6  Eq.  501;  Cruse  v.  Paine,  4  Cb. 
ipp.  443;  Pollock  v.  Stablea,  12  Q.  B.  765;  Sutton  v.  Tatham,  10 
Wol.  ft  B.  27;  Marten  v.  Gibbon,  33  Law  T.  (N.  S.)  661;  Skiff  v. 
itoddard.  63  Conn.  199;  Corbett  v.  Underwood,  S3  HI.  324,  26  Am. 
tep.  392;  Rosenetock  v,  Tormey,  32  Md.  169,  3  Am.  Rep.  12E:  Du- 
unt  V.  Burt,  98  Mabb.  161;  Van  DuBen-Harrlngton  Co.  t.  Jungeblut. 
S  Minn.  298.  74  Am.  St  Rep.  463;  Wbltehouse  v.  Moore.  13  Abb. 
*r.  (N.  T.)  142;  Horton  v.  Morgan,  19  N.  Y.  170,  75  Am.  Dec.  311; 
bourse  V.  Prime,  7  Johns.  Ch.  (N.  T.)  69,  11  Am.  Dec.  403;  Cam- 
Ton  V.  Durkhelm,  65  N.  Y.  425;  Sumner  v.  Stewart,  69  Pa.  321. 
0.  a  S.— 109. 
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the  custom  or  usage  is  immoral,  unlawful,  unreaw 
trary  to  the  express  agreement  of  the  parties,  or 
change  the  intrinsic  character  of  the  ondertakin; 
this  rule  applies  aa  well  to  dealings  between  t 
themselves  as  between  brokers  and  clients,  fo 
broker  would  be  presumed  to  know  the  usages  ' 
business.*'* 

It  has  been  seen  heretofore  that  as  a  general  r 
cipal  can  only  be  bound  by  a  usage  of  which  h 
to  have  knowledge  express  or  implied,  and  that  i: 
is  a  well  established,  general,  and  reasonable  on 
*rary  to  positive  law  or  public  policy,  the  client  v 
to  have  constructive  notice  thereof.  When,  tl 
client  employs  a  broker  to  transact  business  ob 
•exchange,  he  is  presumed  to  have  knowledge  of 
thereof  that  meet  the  above  requirements,  and  tt 
authorize  the  broker  to  deal  according  to  such  u 
if  the  client  is  ijjnorant  of  such  rules  or  usages 
avail  himself  of  his  ignorance,  against  the  broki 

§  808.    S^ht  to  contract  in  hit  own  name. 

Contrary  to  the  usual  rule  in  reference  to  brol 
brokers  in  transactions  with  other  stockbrokers  i 
their  own  names,  the  names  of  their  principal; 
being  concealed.     The  brokers  themselves  are  the 

*"  Skiff  V.  Stoddard.  63  Conn.  199;  Pearson  v.  Scott. 
(N.  a.)  747:  Roblnaon  t.  Mollett,  44  Law  J.  C.  P.  362; 
Pearce,  7  C.  B.  (N.  S.)  449;  Langton  v.  Waite,  L.  R 
Magee  t.  Atkinson.  2  Meee.  &  W.  439;  Vermllr«  v.  Adai 
21  Wall,  (U.  S.)  13S:  Pickering  v.  Demerrltt,  100  Mat 
V.  Holmes,  103  Mass.  306;  H&rrls  v.  Tumbrldge,  83  1 
Am.  Rep.  398:  Lawrence  v.  Ma«well,  53  N.  T.  19; 
Jaudon.  41  N.  Y.  236;  Dykers  v.  Allen,  7  HiU  (N.  T.) 
Dec.  87:   Evans  t.  Wain,  71  Pa.  69. 

41B  Durant  v.  Burt,  98  MasB.  161;  Hoffman  v.  Llvlngsi 
Super.  Ct,  662;  Colket  v.  Ellis,  10  Pblla.  (Pa.)  375; 
Spej-ers,  56  N.,,Y.  230. 

4»Van  Dusen-Harrlngton  Co.  v.  Jungeblut.  76  Minn. 
St  Rep.  463;  Mitchell  v.  Newball,  16  Mees.  ft  W.  30! 
Stables,  12  Q.  B.  765;  Taylor  v.  Bayley.  169  111-  181;  W 
Moore,  13  Abb.  Pr.  (N.  Y.)  142. 
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and  each  looks  to  the  other  contracting  broker  to  carry  out 
the  transaction,  and  even  if  the  principal  should  become 
known  the  practice  is  not  to  enforce  any  liability  against 
him.  As  a  general  rule,  there  is  no  written  contract  be- 
tween the  brokers,  but  when  a  transaction  is  made  each  one 
jots  it  down  and  reports  it  to  his  office,  and  later  in  the  day 
they  make  comparisons  of  these.  If  the  sale  has  been  regu- 
larly made,  a  delivery  of  the  stocks  is  made  the  next  day,  or 
at  the  time  agreed  upon,  at  the  office  of  the  pnrchasing 
broker."** 

§  809.    "Bight  to  tnuufer  stock  on  books  in  his  own  name. 

After  the  broker  has  purchased  and  paid  for  the  stock,  he 
may  have  it  transferred  in  his  own  name,  or  that  of  his 
clerk,  so  as  to  secure  himself  for  the  amount  of  advances 
made  by  him,**'  As  he  is  to  hold  the  shares  as  security 
for  the  balance  of  purchase  money  which  he  has  advanced, 
it  is  proper,  and  entirely  consistent  with  the  nature  of  the 
transaction  that  he  should  take  the  title  in  his  own  name. 
rhia  ia  necessary,  moreover,  for  his  safety;  for  if  default 
ihoiild  be  made,  he  would  have  a  right  to  sell  it  to  reim- 
burse himself,  and  he  would  be  obliged,  in  that  event,  to 
rive  a  title  to  the  purchaser  from  him ;  and  there  does  not 
leem  to  be  anything  unlawful  in  his  transferring  it  to  his 
ilerks,  if  it  remained  under  his  control,  and  if  he  is  ready, 
s-hen  called  upon  by  the  client,  to  transfer  it  to  him  upon 
;he  advances  being  paid.**'  This,  however,  does  not  pre- 
sent the  client  from  voting  upon  the  stock,  as  it  is  well  set- 
led  that  pledgors  of  stock  may  vote  upon  it.*** 

j  810.    Authority  to  adranoe  money. 

The  broker's  authority  to  advance  money  may  be  express 
ir  it  may  be  implied  from  a  course  of  dealing  between  the 

*'«  See  Dos  PasBoa,  Stockbrokers,  etc.,  p.  106. 

•siHorton  v.  Morgan.  19  N.  Y.  170,  75  Am.  Dec.  311;  Skiff  v. 
Itoddard,  63  Ckinn.  199;  Caswell  v.  Putnam,  ISO  N.  Y.  153;  Doa 
■assoa.  Stockbrokers,  etc..  p.  137. 

*"  Horton  V.  Morgan,  19  N.  Y.  170,  76  Am.  Dec.  311. 

4SI  HcDanlels  v.  Flower  Brook  Mfg.  Co.,  22  Vt.  274;  Doa  Passoa, 
Itockbrokera,  etc..  p.  137. 
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parties.  Thus,  where  one  anthorizes  a  broker 
wheat  for  him,  and  upon  being  told  of  the  pi 
requested  to  send  his  check  remits  a  deposit,  an 
up  additional  margin  without  being  asked  upon 
that  hie  margins  were  exhausted,  this  indicates  si 
of  dealing  as  to  give  the  broker  implied  auUn 
vance  money  to  pay  the  margins  and  continue  i 
him.*** 

§  811.    Cannot  purchue  from  or  sell  to  himaeU. 

The  rule  that  an  agent  cannot,  without  the  kn< 
consent  of  his  principal,  buy  from  or  sell  to  bin: 
applicable  to  the  relation  existing  between  a  stoc! 
his  customer.  If  the  broker  buys  from  or  selle 
tomer,  without  the  letter's  knowledge  or  coneeni 
the  contract  invalid,  although  the  broker  may 
innocently  and  without  any  intention  of  fraud  ;* 
bound  to  account  to  his  customer  for  any  pn 
have  made  out  of  the  transaction. ***  Such  a 
cannot  be  made  valid  by  custom  or  nsage.**'' 
seems  to  be  an  exception  to  this  rule  where  the  i 
in  the  broker's  hands,  as  pledgee,  is  sold  at  a  j 
held  under  a  decree  to  foreclose  the  pledge,  in  w 
is  held  the  broker  may  become  the  purchaser.*** 

4S«  Van  Dueen-Harrlagton  Co.  v.  Jungeblut,  75  lUInn 
St.  Rep.  463. 

let  Harye  t.  Strouee.  5  Fed.  4S3;  Bragg  t.  Meyer,  Mc 
CaB.  No.  1,801;  Stokes  v.  Prasler,  72  HI.  428;  Marylan 
V.  Dalrymple,  26  Md,  242.  89  Am,  Dec.  779;  Balttmon 
V.  Dalrymple,  25  Md.  269;  Com.  v.  Cooper,  130  Masa.  2J 
Bond,  36  N.  T.  427;  Taussig  r.  Hart.  68  N.  T.  426;  I 
85  N.  Y.  36B;  Mayo  v.  Knowlton.  134  N.  T.  260;  Heat 
T.  Pass.  R.  Co.  V.  Shields,  3  BrewBt.  (Pa.)  267. 

4B«  BfBklne  v.  Sacha,  TO  Lav  J.  K.  B.  97S;  and  see  ( 
preceding  note. 

taiCom.  T.  Cooper,  130  Mass.  285;  Robinson  v.  Hollet 
C.  P.  362. 

«"QulDcy  V.  White,  63  N.  Y.  370;  Bryan  t.  Baldwin, 
Y.)  174;  Bryan  v.  Baldwin.  52  N.  Y.  232;  Wright  v. 
414;  Newport  ft  C.  Bridge  Co.  v.  Douglass,  12  Bush  (1 
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12.    Ihity   in    keeping  itooki — Heed   not  keep   idatioal 

■lureB. 
f  the  stockbroker  keeps  the  stocks  or  securities  in  his 
tession,  it  is  his  duty  to  use  a  reasonable  degree  of  dili- 
ee  and  care  in  caring  for  the  same;  and  if  he  exercises 
proper  precautions,  he  will  not  be  liable  if  they  are  stolen 
oat,*"  but  if  he  negligently  or  fraudulently  allows  them 
le  lost  or  misappropriated,  he  will  be  liable  to  his  client 
■efor,**"  But  the  broker  is  not  bound  to  keep  on  hand, 
ill  times,  the  identical  shares  purchased  by  him  for  his 
□t,  or  to  keep  them  separate  from  his  own  shares.  One 
re  of  stock  is  as  good  as  another  of  the  same  kind,  and 
Qolates  no  duty  to  his  client  if  he  uses  the  securities  left 
1  him  on  a  margin,  in  a  manner  consistent  with  his  rela- 
.  to  his  client,  provided  he  keeps  at  all  times,  on  hand,  or 
er  hia  control,  ready  for  delivery  to  hie  customer,  upon 
paying  the  broker  the  sum  due  thereon,  either  the  par- 
lar  aharea  purchased,  or  an  equal  number  of  other  shares 
he  same  kind.*'* 

'he  general  rule  is  that  the  owner  of  personal  property 
ch  has  been  wrongfully  converted  is  entitled  to  recover 
specific  property  or  its  value,  and  cannot  be  compelled 
ccept  other  property  of  the  same  kind  and  of  equal  value, 
lieu  of  that  which  was  converted.  The  reason  of  the 
13  obvious.     The  owner  may  have  special  reasons  for 

'Third  Nat.  Bank  v.  Boyd.  44  Md.  47.  22  Am.  R«p.  36;  Dear- 
V.  Union  Nat.  Bank.  6S  Me.  273,  SI  Me.  369;  Jenkins  v.  Na- 
il Village  Bank.  68  Me.  276. 

'  BuU«r  V.  Flnck.  21  Hun  (N.  Y.)  210:  La  Marqulae  De  Rlbeyre 
arclay,  23  Beav.  107;  Stone  T.  Marab,  6  Bam.  ft  C.  661. 
Hocatta  v.  Bell.  27  Law  J.  Ch.  240;  Le  Croy  v.  BlaBtman,  10 
499;  Atkins  t.  Gamble,  42  Cal.  SG.  10  Am.  Rep.  282;  Tbomp- 
T.  Toland,  48  Cal.  99;  Hawley  v.  BnimaRim,  33  Cal.  394;  Skitt 
:oddsrd,  S3  Conn.  199:  Price  v.  Oover,  40  Md.  112;  WorthlnKton 
>rmer,  34  Md.  193;  Wood  v.  Hajree,  16  Orar  (Haas.)  876;  Berlin 
ddy,  33  Ho.  426;  Boylan  v.  Huguet.  8  Nev.  345;  Horton  v.  Mor- 
19  N.  Y.  170.  76  Am.  Dec.  311;  Levy  v.  Loeb,  86  N.  Y.  366; 
isls  T.  Hart,  6S  N.  Y.  426;  Caswell  v.  Putnam.  120  N.  T.  163; 
nberlaln  v.  Oreenleal.  i4  Abb.  N.  C.  (N.  Y.)  178;  Wynkoop  v. 
64  Pa.  3S6;  Gilpin  t.  Howell,  6  Fa.  41,  45  Am.  Dec.  720.  But 
:.«]tKton  V.  Walte,  L.  B.  S  Eq.  166. 
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desiring  to  retain  that  specific  chattel;  and  tli( 
reasons  why  he  attached  a  peculiar  value  to  it 
value  of  other  chattels  of  a  precisely  similar  kin 
the  owner  of  Buch  chattel  cannot  be  compelled  t 
lieu  of  it  another  which  appears  to  be  precisely  i 
of  equal  value.  But  the  reason  of  the  rule  c 
applied  to  stocks.  One  share  represents  the  sa: 
in  the  business  of  the  corporation  that  another 
ull  the  shares  being  of  equal  value,  there  can  hi 
for  preferring  one  from  another,  or  for  distingi 
from  another.*'* 

In  a  lat©  Connecticut  case  this  rule  has  bee: 
follows:  "Shares  of  stock  have  no  individual] 
marks.  One  share  does  not  differ  from  anotht 
like  stock,  in  form,  characteristic  or  value.  Eact 
resents  simply  an  undivided,  proportionate  inte 
ownership  of  Uie  corporation.  It  entitles  its  ( 
certain  ri^t  in  the  management,  profits  and  ulti 
of  the  corporation,  precisely  like  that  which  « 
share  owner  enjoys.  Certificates  of  stock  whicl 
marks,  are  not  stocks.  They  are  muniments  of 
title  deeds.  They  have  no  value  save  as  evide 
thing  owned,  which  has  nothing  individual,  disti 
or  peculiar  about  it.  Courts  have  therefore  sa 
good  reason  existed  for  requiring  that  a  pledgei 
should  at  all  times  preserve  a  careful  separation 
quishable  certificates  connected  with  each  trai 
pledge,  and  maintain  the  identity  of  each  certific: 
and  unbroken.  They  have  said  that  the  essentia] 
that  he  hold  at  all  times  the  required  shares  of  e 
to  be  delivered  when  called  for,  and  in  recognit 
fact  and  of  the  right  enjoyed  by  the  pledgee 
fer  the  stocks  held  by  him  in  pledge  into  his  own 
have  held  that  a  pledgee  fully  preserves  the  rij 
pledgor  if  he  at  all  times  until  the  terminati 
retains    similar    stock    in    amonnt    eqnf 


<"  AtkiDs  V.  Gamble,  42  Cal.  86,  10  Am.  R«p.  282.  291 
Putnam,  120  N.  T.  153.  167;  TsubbIe  t.  Hart,  68  N.  T.  4: 
»>  Skiff  V.  Stoddard,  63  Conn.  198,  218. 
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But  the  stock  restored  or  delivered  most  be  of  the  same 
d  as  that  placed  in  his  hands.  He  caiiDot  restore  to  the 
dgor  fifty  shares  of  "converted"  stock,  in  the  place  of  fifty 
ree  of  "consolidated"  stock.  It  must  be  identically  the 
le  kind  as  the  original.*'* 

rhe  parties  may,  however,  expressly  stipulate  that  the 
ker  shall  keep  the  particular  stock.     In  which  case  it  is 

broker's  duty  to  keep  them  on  band  in  the  identical  shape 
which  they  were  purchased,  and  if  he  breaks  his  contract, 
will  be  liable  for  any  loss  arising  upon  the  sale  of  stock 
stituted  for  the  original.  He  must  perform  his  contract 
every  respect,  and  upon  every  condition  before  he  can 
over  in  such  a  case.*"' 

But  if  the  broker  is  employed  to  sell  a  certain  number 
securities,  and  the  specified  amount  is  delivered  to  the 
ker,  for  that  purpose,  he  is  responsible  if  he  transfer  the 
res  to  a  third  person,  and  the  client  may  treat  such  trans- 

as  a  sale  of  his  stock.  As  an  agent  of  the  client  he 
lates  hie  duty  if  he  does  anything  else  with  the  stock 
n  sell  it.  And  he  cannot  introduce  evidence  of  custom 
ong  brokers  in  defense  of  su<A  transaction,**' 

113.  Dnty  and  liability  in  purchaBinp. 
[t  is  Uie  broker's  duty  to  use  a  reasonable  degree  of  skill 
[  care  in  purchasing  the  kind  of  stocks  or  securities  which 
client  requests  him  to  buy,  and  if  he  does  so  he  will  not 
liable  although  the  stocks  prove  to  be  spurious ;  nor  will 
be  responsible  if,  in  the  absence  of  express  instructions, 
has  acted  according  to  the  known  usages  of  trade  or  busi- 
s  in  making  such  purchase.**'  Where  a  stockbroker  is 
ered  to  buy  a  certain  number  of  shares  and  he  cannot 

*  Wilson  v.  Little,  2  N.  Y.  448,  61  Am.  Dec.  307. 

"Levy  V.  Loeb,  85  N.  T.  365;   Hardy  v.  Jaudon,  41  N.  Y.  619, 

•  Parsons  v.  Martin,  11  Oray  (Maas.)  111.  Compare  In  re  Swift. 
Fed.  493. 

'McEwen  T.  Woods,  11  Q.  B.  13;  Whitehead  v.  tzod,  L.  R.  2  C. 
!28;  Smith  v.  Llndo,  5  C.  B.  (N.  S.)  6ST;  Lambert  v.  Heath,  IS 
IS.  «  W.  4SS;  Loeb  v.  HelUnan,  S3  N.  T.  601;  Peckham  t. 
chum.  6  Bosw.i(N.  T.)  E06:  Oheen  v.  Johnson,  90  Pa.  3S. 
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purchase  the  whole  amount  stated,  he  may  pui 
number  of  abaree.  His  undertaking  is  not  to 
whole  absolutely,  but  to  buy  as  much  stock 
flecuritiea  as  he  can  obtain  in  the  regular  way,  be! 
fixed  limit,  unless  there  is  something  in  the  ci 
surrounding  the  transaction  to  show  that  the  c1 
the  purchase  of  the  whole  number  of  shares  as 
the  value  of  a  part,*** 

If  the  broker  faila  to  follow  his  instructioi 
mita  a  breach  of  his  contract,  the  purchaser  ma; 
posits  which  he  has  placed  in  the  broker's  hands 
for  the  purchase  of  stocks;*'*  or  any  damage 
him  by  reason  of  the  broker's  failure  to  execute  . 
to  give  him  notice  of  his  refusal  to  do  so.'"*" 
a  broker  receives  deposits  from  his  customer  at 
secure  him  against  loss  in  buying  and  selling  ; 
the  customer's  orders,  it  is  a  fraud  for  him  t( 
fictitious  purchases  and  sales,  and  report  them 
and  on  the  discovery  of  the  facts  the  customer 
back  his  deposita.*""  And  to  entitle  the  client  ti 
whole  sum  demanded,  it  is  not  necessary  that  t 
actions  represented  by  defendant's  account  shou 
unreal ;  for  if  any  of  them,  though  real,  shov 
they  would  not  diminish  the  sura  due  plaintiff, 
increase  it,"*' 

But  where  the  purchaser  has  failed  to  keep  g 
gin,  the  mere  fact  that  the  broker  has  neglecte 
with  some  custom  of  the  exchange  is  not  such  a  I 
contract  as  will  permit  the  purchaser  to  recover 
he  has  deposited.'**  So  where  stockbrokers  s 
certain  stocks  for  a  customer  on  a  margin,  and 

489  Marye  t.  Strouse,  6  Fed.  486. 

"•Prout  V.  Chfaolm.  21  App,  Dlv.  <N.  Y.)  64;  D« 
SOD,  106  111.  433;  Hlgglna  v.  McCrea,  23  Fed.  782;  Ell 
Law  J.  Q.  B.  345,  [1898]  1  Q.  B.  426,  78  Law  T.  (N.  S.) 

E>»oGaligher  v.  Jones,  129  U.  S.  193.  And  see  Pk 
merritt.  100  Maes.  416;  Whelan  v.  Lynch,  60  N.  T.  46 

aoi  Prout  T.  ChlBolm,  21  App.  Dlv.  ,(N.  T.)   54. 

Ml  Prout  V.  ChlBolm,  21  App.  Dtv.'  (N.  Y.)  64. 

»|>s  Pattereon  v.  Keya.  1  Circ.  R.  (Ohio)  94. 
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subject  to  his  demand,  the  customer  to  advance  sufficient 
money,  when  required,  to  protect  them  from  loss,  they  are  not 
bound  to  make  an  actual  purchase  of  the  stocks,  but  it  is 
enough  if  they  were  ready  and  able  at  any  time  to  procure 
them  in  the  market  and  deliver  them  on  demand  at  the  price 
on  the  day  of  the  contract.  And  if  the  stocks  depreciate  to 
the  extrait  of  the  customer's  account,  no  damage  could  have 
resulted  to  him  from  their  failure  to  make  an  actual  pur- 
chase.*** 

Where  the  parties  have  expressly  agreed  upon  the  terms 
and  conditions  of  a  contract,  their  liability  or  rights  will  be 
determined  thereby,  without  regard  to  any  usage  or  cus- 
tom;'*" and  in  this  way  a  stockbroker  may  limit  his  lia- 
bility to  his  client. ""^ 

§  814.    Doty  and  liability  in  tellingf. 

So  it  is  a  stockbroker's  duty,  when  employed  to  sell  stock, 
to  use  a  reasonable  degree  of  skill,  prudence,  and  care  in 
making  the  sales,  according  to  hia  client's  instructionB.'"" 
Where  the  client  has  directed  him  to  sell  his  stock  at  any 
time,  he  must  do  so  within  a  reasonable  time  thereafter,  and 
unless  he  does  so  he  will  be  responsible  for  any  loss  that 
may  result  from  his  failure  to  obey  his  customer's  instruc- 
tions.^'*' And  where  he  sells  his  customer's  stock  in  viola- 
tion of  an  agreement,  the  customer  may  either  ratify  and 
claim  the  benefit  of  the  sale,  or  claim  the  value  of  the  shares 
on  the  day  of  sale,"**  Or  the  customer  may  require  the 
broker  to  replace  the  stock,  and,  upon  his  failure  to  do  so, 

GM  ingrataam  t.  Taylor.  G8  Conn.  G03,  18  Am.  St.  Rep.  291. 

BOO  Corbett  v.  Underwood,  83  111.  324,  25  Am.  Rep.  392. 

=08  Mftrkham  v.  Jaudon,  41  N.  Y.  436;  Robinson  v.  Norrla,  51  How. 
Fr.  (N.  Y.)  442;  Baker  v.  Drake,  66  N.  Y.  518,  23  Am.  Rep.  80; 
SteptOD  T.  Jerome,  64  N.  Y.  480;  Wicks  v.  Hatch,  62  N.  Y.  635; 
Mllllken  v.  Dehon,  S7  N.  T.  364. 

oo^Tausslg  ¥.  Hart,  68  N.  Y.  426;  Jones  v.  Marks,  40  111.  313; 
Pnlslfer  t.  Sbepard,  ^36  111.  513. 

Boa  zimmermann  v.  Hell,  86  Hun.  114,  166  N.  T.  70S;  Allen  v. 
HcConlbe,  124  N.  Y.  342;  Holllngsbead  r.  Green,  1  Clrc.  R.  (Oblo) 
306;  Jobnston  v.  Miller,  67  Ark.  172. 

BMTauBBlg  T.  Hart,  58  N.  Y.  426;  Strong  v.  National  Mechanter 
Banking  Asa'n,  45  N.  Y.  TIS. 
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arrj  out  such  a  sale,  the  broker  must  temporarily  borrow 
tock  for  delivery.  If  Bold  "abort"  in  the  "regular"  waj, 
ke  delivery  must  be  made  the  next  day  after  the  sale.  But 
E  sold  to  be  delivered  at  a  future  time,  that  is  at  seller'a 
r  buyer's  option,  then  the  broker  need  not  deliver  until 
be  option  expires,  or  until  the  purchaser  calls  for  them, 
'he  client  has  the  right,  at  any  time,  to  direct  his  brokers 
}  buy  ID  the  stock  and  close  the  transaction.  Until  so 
ought  in,  it  is  the  broker's  duty,  when  demanded,  to  re- 
iim  to  the  persons  from  whom  they  obtain  the  stock  an 
i^ual  number  of  shares,  whatever  may  be  the  market  price 
t  the  time."^  The  broker's  duty  is  not  fully  performed 
y  the  sale,  under  an  agreement  to  make  a  "short  sale,"  for 

commission  and  upon  a  deposit.  It  is  also  a  part  of  the 
greement  that  he  shall  carry  the  stock  for  a  reasonable 
.me.  If  the  margin  is  not  kept  good,  he  may,  upon  notice 
od  demand,  close  the  transaction ;  and  after  he  has  carried 
;  for  a  reasonable  time,  he  may,  upon  reasonable  notice, 
lose  it.  He  is  not  bound  to  continue  the  transaction  in- 
efinitely,  although  the  client's  margin  may  not  be  ex- 
austed."'®  But,  in  the  absence  of  an  express  contract  to 
lat  effect,  he  has  no  right  to  buy  in  sto^k  to  cover  the  sale 
ithout  notice  to  or  direction  from  hiu  client,  and  if  he 
oes  so  he  will  be  liable  for  any  loss  resulting  to  his  client 
lerefrom."'  But  when  the  client  so  orders  or  directs  the 
roker,  it  is  hie  duty  to  buy  in  stocks  and  return  them  to  the 
erson  from  whom  he  had  originally  borrowed.  And  this 
)mplete8  the  transaction.  If  he  has  been  able  to  purchase 
ocks  at  a  lower  price  than  that  for  which  they  were  sold, 
le  difference  is  the  client's  profit,  if  not,  the  client  suffers 

loss."* 

SIT  Smith  T.  Bouvler,  70  Pa.  325;   M&zton  v.  Gheen,  76:Pa.  166; 

nowlton  V.  Pttch,  52  N.  Y.  288;  WWW  v.  Smith,  &4  N.  Y.  622; 

ogers  V.  Wiley,  131  N.  Y.  B2T. 

"■Stenton  v.  Jerome,  54  N.  Y.  480;  Sterling  v.  Jaudon,  48  Barb. 

^.  Y.)   4G9;  White  v.  Smith,  54  N.  Y.  522;  Merwln  v.  Hamilton. 

Duer  (N.  T.)  244;  Esser  v.  Llnderman,  71  Pa.  76. 

"•White  v.  Smith,  E4  N.  Y.  622;   Staples  v.  Gould,  9  N.  T.  520; 

isare  v.  Allen.  20  App.  Dlv.  (N.  Y.)  616,  holding  that  one  hour  Is 

It  a  reasonable  notice. 

■x>See  Dob  PaBBOS,  Stockbrobere,  etc.,  184-187;  White  v.  Smith, 


Digitized  byGoOgIc 


1740  BROKERS. 

§  816.    Duty  and  liability  in  oate  of  "itop  ordett." 

Often  a  client  gives  kia  broker  what  is  called 
order,"  which  authorizes  and  directa  the  broker  t 
sell  stocks,  as  the  case  may  be,  when  they  arrive  at 
price,  or  upon  a  specified  contingency,  in  which 
broker  must  buy  or  sell  when  they  reach  that  prit 
contiugeucy  happens  as  made  by  some  third  pei 
must  buy  or  sell  when  the  stock  reaches  that  certaii 
made  by  some  other  broker.  He  cannot  sell  at  a 
price,  nor  can  he  make  the  price  himself.  If,  ho 
is  unable  to  sell  when  the  stock  reaches  the  figure 
usage  of  Wail  Street  allows  him  to  sell  at  the  nt 
after  the  fixed  price  or  contingency  happens.  Tl 
must  strictly  obey  the  instructions  of  his  client,  an 
answer  for  him  to  say  that  by  disobeying  them  an  i 
accrued  to  his  principal."' 

§  817.     Biuent  by  principal. 

If  a  broker  does  not  obey  bis  instructions,  the  di 
within  &  reasonable  time,  dissent  from  bis  acts.  I 
wait  to  see  whether  the  act  has  resulted  advantag 
not,  to  him,  and  tl  en  make  his  determination.  I 
not  dissent  within  a  reasonable  time,  the  broker  w 
ble  for  only  the  actual  loss  sustained,  and  not  what 
have  been  had  he  sold  at  a  higher  price  accordi 
structiona.'*' 

§  818.  Kij^ta  and  duties  of  itookbroker*  on  i 
mat|ri°- 
When  the  "margin"  which  the  customer  depc 
his  broker  is  not  sufficient  to  meet  the  fluctuatio 
market,  it  is  the  broker's  duty  to  notify  his  custom 
fact  and  to  demand  additional  margin ;  also  in  cf 

S4  N.  T.  622;  Knowlton  y.  Fitch,  62  N.  T.  288;  Stapl« 
S  N.  T.  520;  White  v.  Smith.  6  Lana.  (N.  T.)  5. 

fill  Dob  Passos.  Stockbrokers,  etc..  166,  1S7;  Bertram  i 
1  Knapp,  381;  Nesbltt  v.  Helser,  49  Mo.  383;  Campbell 
118  N.  Y.  G94;  Bueh  v.  Cole,  28  N.  T.  261.  84  Am.  Dec. 
V.  Gwynne,  67  N.  T.  876;  Smith  v.  Boovler,  70  Pa.  826. 

"I  Hope  T.  LawreDce,  60  Barb.  (N,  T.)  268. 
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tends  to  sell,  that  unless  the  margin  is  made  good  he  will 
close  the  transaction,  holding  the  customer  liable  for  the 
loss.  The  broier  cannot,  without  any  previous  notice  and 
demand  for  further  margin,  summarily  dispose  of  his 
client's  stocks.  If,  however,  after  the  customary  and  rea- 
sonable notice  and  demand,  the  client  fails  to  secure  the 
broker  with  sufficient  mai^ns,  the  latter  may  sell  the  stocks, 
and  the  customer  will  be  liable  for  the  loss,  if  any."^  A 
custom  of  the  stock  exchange  allowing  such  a  sale  to  be  made 
without  demand  and  notice,  cannot  be  shown,"*  uailess 
such  custom  has  entered  into  and  formed  s  part  of  the 
original  contract  itself."" 

It  is  essential  that  demand  for  additional  margin  be  made, 
and,  upon  failure  to  furnish  it,  notice  given  that  sale  will 
be  made,  in  order  that  the  broker  may  make  a  valid  sale  of 
stock  purchased  on  margin."**  If  the  broker  sells  without 
complying  with  these  rules,  he  will  be  guilty  of  conversion."^ 
What  is  a  reasonable  notice  to  a  purchaser  to  furnish  ad- 
ditional margin  depends  upon  the  circumstances  of  each 
case."*  The  broker  may,  however,  at  the  beginning  of 
his  undertaking,  in  order  to  protect  himaelf,  demand  suffi- 
cient margin  to  cover  any  fluctuations;  and  he  may  make 
a  special  contract  with   his  client,  permitting  him  to  dis- 

oiiPeria  V.  Parkar,  126  III.  201.  9  Am.  St.  Rep.  671.  17  111.  App. 
169;  Deaton  v.  Jackson,  106  III.  433;  Corbett  v.  Underwood.  83  111. 
324.  26  Am.  Rep.  392;  Msller  v.  McLagan,  60  Itl.  317;  FooU  t. 
Smith.  136  Mass.  92;  Farrar  v.  Paloe,  173  Mass.  58;  Minor  v.  Bev- 
eridge,  67  Hun  (N.  Y.)  1;  Rogera  v.  Wiley,  131  N.  Y.  627;  Baker 
V.  Drake.  66  N.  Y.  SIS,  23  Am.  Rep.  80;  Hanks  T.  Drake,  49  Barb. 
<N.  Y.)  186;  Qruman  v.  Smith,  81  N.  Y.  25;  Ritter  v.  Cusbmaa,  35 
How.  Pr.  (N.  Y.)  284. 

B»Markbam  v.  Jaudon,  41  N.  Y.  236;  Taylor  v.  Ketchum.  36  How. 
Pr.  (N.  Y.)  289. 

BioAppleman  v.  Flaher,  34  Md,  640;  Denton  v.  Jackeon.  106  III. 
433;  Corbett  v.  Underwood,  83  III.  324,  S6  Am.  Rep.  392. 

"•Gruman  v.  Smith.  81  N.  Y.  25. 

""Baker  v.  Drake,  66  N.  Y.  618.  23  Am.  Rep.  80;  Rogers  v.  Wiley, 
131  N.  Y.  627. 

i^Iiasare  t.  Allen.  20  App.  Dlv.  (N.  Y.)  616  (one  hour's  notice 
was  Inadequate) ;  Stewart  v.  Drake,  46  N.  Y.  449  (two  days'  notice 
was  more  than  was  necessary);  Perln  v.  Parker,  17  111.  App.  169 
(lltteen  minutes  was  not  reasonable  notice). 
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pose  of  securities  in  aoy  manner  and  at  any  tin; 
be  agreed  upon  without  notice."*'  Thus  a  brc 
ing  to  buj  and  bold  certain  stock  for  a  ciistomei 
part  of  the  purchase  price  down,  and  agrees 
terest  on  the  broker's  advances,  and  in  case  of  d 
a  certain  margin  in  excess  of  the  market  price,  x 
same  at  tbe  broker's  board  without  notice  to  tbi 
after  bis  failure  to  make  the  required  advan 
mand."'"  Or  the  purchaser  may  waive  his  rigfa 
to  the  notice  as  not  being  sufficient,""  or  the  I 
waive  his  right  to  demand  more  margins  and  t 
account  and  sell  the  stock  in  the  absence  of  addi 
gjj,  B82  jf^  g^  tjig  tjmg  t]ig  margin  is  deposited, 
is  expressly  instructed  that,  should  the  fluctuat 
price 'of  the  stock  involved  be  adverse  to  tbe  inte: 
customer,  the  customer  does  not  wish  to  protect 
action  beyond  the  amount  of  tbe  margin  depo 
incumbent  upon  the  broker  to  terminate  the 
when  the  margin  is  exhausted."" 

Where  the  transaction  does  not  amount  to  a 
stock,  it  seems  that  this  rule  requiring  notice  does 
the  broker  having  the  right  to  buy  or  sell  when 
to  protect  himself."*  And  where  a  broker,  acc( 
custom  of  the  stock  exchange,  has  a  right  on  the  i 
customer  to  pay  margins,  to  close  out  the  deal 
it  on  the  floor  of  the  exchange,  the  mere  fact  th 
was  purchased  by  another  corporation,  some  of 
cers  were  officers  of  the  corporation  acting  as  b 
not  avoid  tlie  sale  in  the  absence  of  any  showii 

f.!»RUter  V.  CuBhmao,  7  Rob.  (N.  Y.)  298;  Taylor 
6  Rob.  (N.  T.)  613;  Marbbam  r.  Jaudon.  41  N.  T.  24 
Hatcb,  62  N.  Y.  635;  Stentoa  v.  Jerome,  64  N.  T.  4 
Stoddard,  63  Conn.  199. 

saoCovell  V.  Loud.  135  Mass.  41,  46  Am.  R«p.  446. 

sai  QllUtt  V.  Whiting,  141  N.  Y.  71,  38  Am.  St.  Rep.  7 

8!!  Rogers  V.  Wiley.  131  N.  Y.  527;  Ellla  v.  Pond,  6: 
B.  345,  [1898]  1  Q.  B.  426,  78  lAW  T.  (N.  8.)  125— by 
to  bold  tbe  stock  for  a  certain  time. 

""Davis  V.  Gwynne,  67  N.  Y.  676;  Parsons  v.  Marl 
(Bdaas.)   111. 

8"  Sterling  v.  Jaudon,  48  Barb.  (N.  Y.)  469. 


Digitized  byGoOgIc 


§  819  PARTICnLAR  KINDS.  1743 

purchaser  suffered  some  prejudice  or  injury  by  such  rela- 
tion."^ 

If  the  principal  refuses  to  deposit  additional  margin 
where  he  has  ordered  the  broker  to  sell  for  him,  the  broker 
may  buy  immediately  to  protect  himself.  But  if  the  prin- 
cipal's refusal  to  furnish  sufficient  margin  is  not  absolute, 
but  conditional  only,  the  broker  is  not  obliged  to  buy  im- 
mediately to  cover  the  sale.  And  is  not  required  to  buy 
until  it  is  necessary  for  him  to  deliver  the  property  already 
sold."" 

Where  margin  not  exhauted.    But  where  the  margin 

is  not  yet  exhausted,  the  broker  has  no  right  to  sell  the 
stock  without  instructions  from  his  customer  to  do  so."'' 
And  this  rule  also  applies  to  a  purchase  of  stock  to  cover  a 
sale  which  has  been  made  for  bis  principal,"* 

§  819.    Heaaure  of  damages  for  wnmgfnl  acts. 

There  has  been  a  distinct  difference  of  opinion  with  refer- 
ence to  the  measure  of  damages  recoverable  where  a  broker, 
having  in  his  possession  stocks  belonging  to  his  customer, 
converts  the  same  to  his  own  use.  The  earlier  decisions 
were  inclined  to  the  view  that  the  highest  market  price  the 
stocks  reach  between  the  time  they  are  wrongfully  con- 
verted and  the  time  of  trial  measures  the  damage  a  customer 
has  suffered."*  Under  later  decisions,  however,  the  sever- 
ity of  this  rule  has  been  modified,  and  the  measure  of  dam- 
ages has  been  held  to  be  the  highest  market  price  the  stocks 
have  reached  between  the  date  of  conversion  and  such  time 
after  notice  of  conversion  as  allows  the  customer  a  rea- 
sonable time  within  which  to  replace  the  stock."*     This  is 

ssB  Van  DuBen-Harrlngton  Co.  v,  Jungeblut.  TS  Mino.  298,  74  Am. 
St.  Rep.  463. 

s»  Perin  v.  Parker,  126  111.  201.  9  Am.  St.  Rep.  671. 

ttT  Denton  v.  Jackaon,  106  111.  433. 

tis  WbiU  r.  Smith.  54  N.  Y.  622. 

"•  Markbam  v.  Jaudon.  41  N.  Y.  236;  Romaine  v.  Van  Allen,  26 
N.  Y.  309:  Douglass  v.  Kraft,  9  Cat.  662.  See,  also,  Wilson  v. 
WhitBker,  49  Pa.  114.    And  see  Helllwell,  Stock  A  Stockh.  367. 

S40  Minor  >v.  Beverldge,  141  N.  Y.  399,  3S  Am.  St.  Rep.  804;  Colt 
IT.  OweT^,  90  N.  Y.  368;  Wright  v.  Bank  ot  Metropolis,  110  N.  Y. 
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an  exception  to  the  ordinary  rule  that  for  the 
oonvereion  of  perBonal  property  the  damage  recovt 
the  owner  is  its  valne  at  the  time  of  the  conversii 
reason  for  the  exception  lies  in  the  fact  that  atocl 
'  fluctuating  value.  The  stock  market  at  times 
panicky  and  the  customer  would  be  at  the  mere 
broker  were  the  latter  at  liberty  without  notice  o 
upon  the  customer  for  additional  margin  to  sell  th( 
a  time  when  the  market  is  depressed.  Such  stocks  t 
]j  held  and  in  the  hands  of  brokers  for  speculal 
the  measure  of  damages  is  what  it  would  coet  the 
to  replace  the  stock  within  a  reasonable  time, 
tomer  is  given  a  reasonable  time  to  replace  the 
rather  to  determine  whether  he  wishes  to  or  is  al 
place  it,  for  replacing  it  is  not  a  condition  precede 
right  to  recover  damages."*'  If  the  broker  agrees 
his  customer's  account  open  to  a  certain  time,  and  1 
fully  closes  it  before  that  time,  the  measure  of  da 
the  highest  price  the  stocks  and,shares  would  have 
between  the  date  he  so  wrongfully  closed  the  acci 
the  date  to  which  he  agreed  to  carry  it  over."* 

But  if  the  customer  so  desires,  instead  of  suing  t 
damages  as  stated  above,  he  may  demand  from  the  b 
actual  price  received  for  the  stock."*' 

§  820.    Profits,  calls,  aaseannents,  etc. 

As  stock,  when  purchased,  becomes  the  propert 
client,  all  profits  or  benefits  resulting  therefrom  1 
him,"**  and  for  the  same  reason  he  is  liable  for  i 

237,  6  Am.  St.  Rep.  356;  Baker  v.  Drake,  53  N.  T.  211;  ( 
Smith,  81  N.  Y.  25;  Burhom  v.  Lockwood.  71  App.  Dh 
301;  Galigtaer  v.  Jones,  129  U.  S.  193.  Compare  Brewat 
Liew,  119  III.  654. 

Bt'Burhorn  v.  Lockwood,  71  App.  Dlv.  (N.  T.)  301; 
Savin,  141  N.  T.  316. 

»4i  Michael  V.  Hart.  70  Law  J.  K.  B.  1000.  [1901]  2  K.  B 

Bit  Strong  v.  National  Mechanics'  Banking  Aaa'n,  45  > 
Taussig  V.  Hart,  58  N.  Y.  425.  See.  also.  Allen  v.  McC. 
N.  Y.  342;  Slllcocks  T.  Galtaudet.  66  Hun  (N.  7.)  522. 

B»Oruman  v.  Smith,  SI  N.  Y.  26;  Hasbrouck  v.  Vand 
Sandf.  (N.  Y.)  74;  Markham  v.  Jaudon.  41  N.  Y.  236. 
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§   820  PARTICULAR  KINDS.  1745 

or  asBesaments"  made  upon  the  stock  while  he  is  the  owner 
thereof,  although  the  broker  may  have  paid  them  in  the 
first  instance,  by  reason  of  the  etoch  being  transferred  on 
the  books  in  his  name.**'  But  as  the  broker  has  the  right 
to  have  the  stock  transferred  on  the  books  of  the  company 
in  hie  name,  he  has  the  right  and  it  is  his  duty  to  collect  all 
dividends  accruing  while  the  stock  is  in  his  hands.  And 
if  the  dividend  is  paid  to  the  pledgor,  the  broker  may  main- 
tain an  action  against  him  for  its  recovery."*' 

BM  McCalU  V.  Clark.  65  Qo.  63. 

BMOatT  r.  Bolllda?,  8  Mo.  App.   US;    Androscoggin  R.  Co.  v. 
Aubnm  Bank,  48  He.  88G. 

C.  **8.— 110. 
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[.  DEiiNirion  ASD  DisTDionoNB. 
n  and  nature. 

c  wlio,  aB  a  busiaess^  receives  a 
de  or  merchandise,  for  a  compe: 
liBsiona  or  factorage,'  It  is  oi 
istics  of  a  factor  that  it  is  bis 
1b  od  commiBsion.  "Ab  sood  as 
larty'B  business  to  sell  the  goo 
hat  establisheB  him  to  he  a  facb 

Corrle,  2  Bara.  ft  Aid.  143 1  Ferkin 
1  V,  Sclunidt.  87  Cal.  16;  Wlnno  t. 
Ooodspeed,  69  III.  237;  Bbaw  y.  Fer 
ler,  62  Miss.  13;  State  t.  ThiMnpui 
i6  Mo.  114;  Bradford  v.  Klmberly. 
uld  T.  Edwards,  GO  Barb.  (N.  Y.) 
Y.  196;   HlgglDS  t.  Grindrod,  40  L, 

Co.  y.  Peak.  89  Tex,  209;  Edgerb 
att  V.  Rugee,  60  Wis.  406,  60  Am.  1 
igent  employed  to  sell  goods  or  me 
il  to  him,  by  or  for  bis  principal, 

called  'factorage'  or  'commisBlon.' 
T,  Agency,  S  33.  Factors  bave  alac 
I  appointed  to  transact  a  partlcula 
ler  and  not  In  their  ovn."  Ward 
i  Am.  Dec.  3G2.  The  faultlness  of 
need  further  comment,  aa  It  Is  rathi 

factors. 
T  of  goods  delivers  them  to  anothi 

written  contract,  by  which  the  If 
,  and  credited  with  payments  from 
Is  own  name,  but  the  property  In  I 

0  remain  In  the  owner  and  subject 
not  a  sale  so  as  to  subject  tbe  gi 

ment  by  creditors  of  the  party  bo  n 
lerely  a  factor.  Blood  v.  Palmer,  1 
t  an  agent  for  collecting  debts  m« 
.  Bell,  3  Cranch  (D.  S.)  454;  Law] 
in.  G21.  So  a  traveling  salesman  w 
}t  orders  and  agree  on  prices  for  t 
of  the  goods,  and  also  to  buy  goot 

1  orders,  Is  not  a  factor,  witbin  t 
Sage  T.  Shepard  A  H.  Lumber  ( 

and,  16  Mees.  ft  W.  282,  2S8.    One 
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§  821  DEFINITION.  I749 

this  it  follows  that  the  mere  fact  that  a  person  has  undfiitakea, 
in  one  or  occasional  instances,  to  receive  and  sell  goods  on 
commiseion,  would  not  constitute  him  a  factor. 

Although  it  is  the  usual  mode  of  business  for  the  factor  to 
sell  on  commission,  yet,  in  some  cases,  he  may  receive  his 
compensation  in  some  other  form,  as  by  a  salary,'  or  by  a  cer- 
tain share  in  the  profits  of  the  sale,*  or  by  taking  all  excess 
of  proceeds  over  a  certain  price."  Or  it  is  possible  that  he 
may  render  his  services  gratuitously;  but  these  exceptional 
cases  do  not  affect  the  fact  that  it  is  usual  or  customary  for 
him  to  receive  a  commission.  Nor  does  a  factor  lose  t^at 
character  by  reason  of  the  fact  that  he  has  performed  some 
act  of  labor  upon  the  goods,  before  sale,  even  if  it  amounts 
to  changing  their  form.*  Thus,  a  factor  is  none  the  less 
such  because  he  has  entirely  changed  the  character  of  the 
property,  aa  where  milk  is  converted  into  butter  and  cheese.' 

A  factor  ia  also  often  called  a  commission  merchant  or  con- 
signee, and  the  goods  received  by  him  for  sale  are  called  a 
consignment.  But  a  "commission  merchant"  as  the  term 
is  generally  used  is  synonymous  with  "factor."^  So  also  be 
is  called  a  "supercargo,"  if  he  accompany  a  cargo  on  a  voy- 
age and  has  it  in  charge  to  sell.^  Likewise  he  is  called  a 
"home  factor"  or  "foreign  factor,"  according  as  he  resides 
io  the  same  or  a  different  country  from  his  principal.     But 

a  Balar7  In  buelnees  carried  on  In  tlie  principal's  name  1b  not  a 
lactor.  Florence  Sewing  Macb.  Co.  v.  Warlord,  1  Sweeny  (N.  T.) 
433. 

(State  T.  Thompson,  120  Mo.  12;  Wlnne  v.  Hammond,  37  111.  99; 
Uiwrence  v.  Stonlngtott  Bank,  6  Conn.  627;  Nagle  v.  McFeeters, 
97  N.  T.  196;  Blood  v.  Palmer,  II  Me.  414.  26  Am.  Dec.  B47. 

«Bnrton  v.  Goodspeed,  69  111.  237. 

•  Bridgeport  Organ  Co.  v.  Ouldln,  3  Pa.  Dlst  R.  649. 

■  State  T.  Tbompson,  120  Mo.  12;  Shaw  v.  Ferguaon,  78  Ind.  564; 
Elgin  Flret  Nat  Bank  v.  Schween,  127  111.  573. 

■>  Elgin  First  NaL  Bank  v.  Schween,  137  111.  573. 

■  Perkins  v.  State,  50  Ala.  154;  Thompson  v.  WoodruB,  7  Cold. 
(Tenn.)  401. 

0  Stone  T.  Want,  31  Me.  409,  62  Am.  Dec.  621;  The  Waldo,  2  Ware, 
166.  Fed.  Cas.  No.  17,066;  Taylor  t.  Wells,  3  Watts  (Pa.)  66; 
WlllUm  T.  Nichols.  13  Wend.  (N.  T.)  68.  See  Cyc.  Law  Diet  p. 
884. 
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tmder  all  these  different  titles,  it  remains  that  h 
a  factor,  subject  to  all  the  liabilities,  and  bavin 
rights  and  duties  of  this  class  of  agents. 

§  822.    Diitinction  between  factor  and  broker. 

A  factor,  unlike  a  broker,  has  poBsession  of  the  | 
he  sells,  and  also  he  may  buy  and  sell  in  his  own  n 
a  broker,  generally,  cannot  do.  The  test  as  to 
agent  is  merely  a  broker  or  is  a  factor  is  to  b 
the  question,  whether  he  has  any  poesesaion  or  S] 
erty  in  the  subject-matter  of  sale;  for  if  he  has, 
far  a  factor,  although  he  may  unite  the  two  cha: 
he  has  no  possession  or  special  property  he  is  m< 
ker,  and  his  rights,  duties,  and  liabilities  are  di£ 

II.   ApPOniTUERT    AND    EXIBTEUCK    OF    THE    ReLA 

%  823.    la  senerta. 

A  factor  may  be  appointed  like  other  agents, 
expressly  required  no  formal  mode  of  doing  so  i 
It  may  be  by  writing,  by  words,  or  it  may  be  in 
the  acts  of  the  parties ;  or  the  principal  may  h 
ratify  acts  of  a  factor  previously  unauthorized, 
mode  of  appointing  a  factor,  however,  is  by  p 
factor's  retainer  may  be  proved  by  oral  testimoi 
against  him  to  recover  the  proceeds  of  a  sale,  aj 
material  whether  a  retainer  is  proved  at  all,  w 
written  by  him  show  that  he  received  and  sold  the 
It  is  necessary,  however,  that  not  only  shall  thei 
pointment  by  the  principal,  but  also  that  the  fa 
such  appointment,  before  the  relation  exists.' ' 
ly,  where  goods  are  consigned  to  one  to  be  sold  f 

M  Story,  Sain  (8d  Ed.)  S  91.    See.  ante,  c.  20. 

11  Desbler  v.  Beers,  32  111.  368,  83  Am.  Dec.  274. 

"Rapp  T.  Livingston,  14  Daly  (N.  T.)  402.  An 
sell  as  factor  or  coDSlgnee,  certain  goode,  to  be  sb 
coaBlgnor,  with  a  provlBlon  that  until  settlement  u 
gooda,  money,  amounts,  etc.,  arising  from  sales,  sht 
ered  as  belooKlng  to  the  consignor,  and,  as  such,  be 
and  distinct,  creates  the  relation  of  principal  and 
V.  Shober,  3  Pa.  Super.  Ct.  G&t. 
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g  S2S  EXISTENCE  OF  RELATION.  1751 

oompensatioQ  and  the  proceeds  to  be  accounted  for  to  the' 
consignor,  it  is  a  consignment  for  sale  on  commission  and 
not  a  sale,*^  and  the  person  to  whom  they  are  thus  con- 
signed is  thereby  created  a  factor. 

§  824.    Beqnirement  of  lioeiue. 

In  some  jnrisdictions,  it  is  expressly  provided  by  statute 
that  a  person  who  engages  in  the  business  of  a  factor  therein 
shall  take  out  a  license  for  that  purpose,  and  comply  with 
any  other  provision  that  may  be  prescribed  by  such  stat- 
ute.** The  object  of  such  statutes  is  "to  prevent  fraud; 
to  compel  any  person  transacting  business  as  a  trader  to 
disclose  the  name  of  the  real  owner  of  the  business,  if  any 
there  be,  to  prevent  shifting  or  evasion  of  ownership  and 
hability  of  debts  in  case  of  controversy  and  to  preclude  the 
assertion  of  secret  claims  of  ownership  against  creditors  of 
him  who  has  conducted  the  business,  possessed  the  property, 
and  appeared  to  be  its  owner.""*  Under  an  ordinance  re- 
quiring "commission  merchants  and  produce  dealers"  to  ob- 
tain a  license,  a  produce  dealer  must  obtain  a  license,  though 
he  is  not  engaged  in  the  business  of  commission  merchant.*' 
Such  a  statute,  however,  does  not  apply  to  one  who  acts  as 
factor  in  one  or  occasional  instances  only,  and  not  as  a  busi- 


§  885.    TenmLa,tioiL 

If  the  factor  has  acquired  no  interest  in  goods  consigned 
to  him,  as  by  making  advances  thereon,  as  a  general  rule  hia. 
authority  to  sell  the  same  may  be  terminated  as  in  the  case 

KW.  O.  Dean  Co.  v.  Lombard,  61  111.  App.  94;  Planters'  M.  Ins. 
Co,  V.  Eagle,  53  Md.  468;  Buckley  v.  Packard.  20  Johns.  (N.  T.) 
421;  Bridgeport  Organ  Co.  v.  Guldln,  3  Pa.  Diet.  R.  649;  Hllbum 
M(B.  Co.  V.  Peak.  89  Tex.  209;  Pam  v.  Vllmar,  54  How.  Pr.  (N.  Y.) 
235. 

"Code  Va.  f  2877;  Edmunds  v.  Hobble  Piano  Co.,  97  Va.  688; 
Hoge  V.  Turner,  96  Va.  624;  Meal  v.  Com.,  21  Grat.  (Va.)  511;  Lash- 
er V.  People,  183  III.  226;  State  v.  Wagener.  77  Minn.  483. 

i»  Hoge  V.  Tomer,  96  Va.  624, 

i«  Kansas  City  r.  Gnisb,  151  Mo.  128. 

IT  Perkins  v.  SUte,  60  Ala.  154. 
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§  827  POWERS  AND  INTHRBSTS.  I753 

III.   FDWEB8   AHD   IltT^tBaTS. 

§  826.    Id  general — ^ExprcM  or  implied. 

In  general  a  factor  has  such  powers  as  are  expressly  con- 
ferred upon  him,  and  such  powers  as  may  reasonably  be 
inferred  therefrom,  and  also  such  other  implied  powers  as 
are  usually  exercised  by  others  in  the  same  line  of  business 
at  the  same  time  and  place.  These  powers  may  of  course  be 
either  narrowed  or  extended  by  express  instructions  from 
the  principal  ;^^  and  persons  dealing  with  factors  concerning 
goods  entrusted  to  them  are  charged  with  notice  of  the  ex- 
tent and  limitations  upon  their  powers.  If  a  transaction 
is  brought  into  question  by  the  owner  of  the  goods,  the  bur- 
den of  proving  the  factor's  authority  is  upon  the  party  deal- 
ing with  him.'* 

g  827.    Effect  of  niage. 

A  factor's  powers  are  to  a  large  extent  regulated  by  usages 
of  trade,  as  it  is  from  the  latter  that  many  of  his  powers 
originated.  In  this  respect  a  factor's  powers  are  similar  to 
those  of  a  broker.  In  determining  a  factor's  powers,  there- 
fore, these  usages  of  trade  are  depended  upon  to  a  large  ex- 
tent.'*    "A  person  who  deals  in  a  particular  market,  must 

"Ad  agreement  under  wblcb  goods  were  consigned  to  a  factor 
(or  Bale  contained  these  proviBlone:  That  the  goods  should  cootlnue 
the  property  of  the  consignors  until  sale  was  made,  "approved  by 
them";  that  the  consignee  should  notify  the  consignors  "whenever 
any  sale  Is  made,  stating  the  terms  thereof";  and  that  the  consignee 
should  sell  the  goods  "for  account  of  consignors,  and  account  to  them 
therefor."  It  was  held  that  the  consignee  had  the  right  to  sell  with- 
out the  approval  of  consignors,  and  in  doing  so  would  not  be  guilty 
of  conversion.    HasBett  v.  Cooper,  ZO  R.  I.  685. 

i>  Barnes  Safe  £  Lock  Co.  v.  Bloch  Bros.  Tohacco  Co.,  38  W.  Va. 
15S,  4G  Am.  St.  Rep.  846. 

1*  JohnetoD  V.  Usbome,  11  Adol.  &  E.  649;  Forrestler  v.  Boardman, 
1  Story,  43,  Fed.  Cas.  No.  4,945;  Hatcher  v.  Comer,  73  Ga.  418; 
Bailey  v.  Bensley,  87  111.  556;  Pblllipe  v.  Hoir,  69  III.  166;  Wallace 
V.  Bradshaw,  6  Dana  (Ky.)  382;  Byrne  v.  Schwlng,  6  B.  Men.  (Ky.) 
199;  Randall  v.  Keblor,  60  Me.  37;  Roosevelt  v.  Doberty,  129  Maes. 
303,  37  Am.  Rep.  366;  Upton  v.  Suffolk  County  Mills.  11  Cush. 
<Mass.)  G8E,  59  Am.  Dec.  163;  Chesterfield  Mfg.  Co.  v.  Debon,  5 
Pick.  (Mass.)  7,  16  Am.  Dec.  367;  Goodenow  v.  Tyler,  7  Mass.  36,  6 
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sal  according  to  the  known,  generc 
3f  that  market;  and  be  who  empk 

at  a  particular  place  or  market  mu 
hat  the  business  will  be  done  accor 
im  of  that  place  or  market,  whethe 
new  of  the  usage  or  custom  or  not."^ 
d,  however,  that  this  doctrine  is  mt 
ich  may  be  rebutted  by  evidence 
parties  did  not  intend  to  deal  accord 
rhere  they  excluded  such  custom  o 
nent."  But  in  the  absence  of  expi 
ntrary,  the  factor  may  transact  busi 

for  his  principal,  according  to  the 
t  business  at  that  time  and  place.' 
n  wheat  is  consigned  for  storage  in 
may,  according  to  custom,  store  it  ii 
Jier  wheat  of  the  same  grade  and 
f  instructions  from  the  consignor 

at  such  usage  may  be  valid,  howeve 
;  should  have  been  general  and  ac 
he  same  business  at  the  same  place, 
trary  to  positive  law."* 

;ottx>n  V.  Hlller,  62  Mies.  7;  Burke  v.  I 
v.  Beasler,  G4  Tex.  663;  Neil]  v.  Blllltii 
I  V.  Cnnen,  2  Call  (Va.)  358,  1  Am.  Dec 
lansler,  ST  lU.  656;  BarllOe  t.  Butterwi 
Tatham,  10  Adol.  A  E.  27;  United  StaU 
,  80  111.  649;  L70D  V.  Culbertaon,  83  III 
that  the  factor  muat  show  that  the  pi 
ve  knovn  of  Buch  usage,  or  coDBented 
iBfi;  and  unless  the  factor  does  so  he  w 
lutr  or  llablUtr  wblcb  the  law  vould  < 
.  Duguld  T.  Edwards,  60  Barb.  (N.  T. 
Bank  v.  Sprague,  53  N.  Y.  606. 
Beers,  32  111.  368,  83  Am.  Dec.  274. 
Molr,  69  111.  155;  Davis  v.  Kobe,  36  Mln 
wight  T.  Whitney,  16  Pick.  (Mass.)  179; 

BectiOQ. 
obe.  36  MiUD.  214,  1  Am.  St.  Rep.  663. 

Kauttman,  73  Tex.  3S6;  Melll  v.  Bllllni 
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§  82S.  Interut  In  goodi  omuigned  f< 
Before  going  further  into  a  factor' 
to  consider  the  effect  of  a  consignm 
in  the  goods  bj  such  conaignment, 
thereto  sufficient  to  enable  him  to  r 
to  pass  a  good  tide. 

A  consignment  of  goods  is  not  a  ss 
the  shipping  of  goods  by  one,  calle 
other,  called  the  consignee  or  factor, 
for  the  former.  Ordinarily,  if  goc 
Bale,  it  is  a  bailment,  and  not  a  sale 
consignor  of  the  goods  to  be  sold  c 
part  with  his  title  by  the  conaignme 
come  the  property  of  the  consignee 
his  debts;  and  the  rule  is  the  same 
signed  on  a  del  credere  commission 
or  consignee  has  made  advances  f( 
the  fact  that  the  goods  were  invoice, 
not  itself  constitute  the  transaction 
of  the  consignment  are  such  as  to  m 
the  goods  are  sold,  the  purchaser  ai 
the  goods," 

If,  however,  the  factor  has  advance 
consigned  to  him  for  sale,  he  has  a  Bp< 
therein  to  the  extent  of  such  advance 
ed  interest  in  the  goods,  and  so  far 
for  the  protection  and  security  of  hi 
interests  he  could  hold  the  goods  t 

161;  Farmeni'  ft  M.  Nat  Bank  v.  Sprag 
Culbertson,  83  111.  33. 

"Newbold  V.  Wright.  1  Rawie  (Pa.) 
50  Barb.  (N.  Y.)   288. 

■a  Barnes  Safe  &  Lock  Co.  v.  Blocb  Br 
158,  45  Am.  St.  Rep.  846;  Sturm  r.  Bol 
States  T.  VtllalonKa,  23  Wall.  (U.  B.) 
Smedes  A  M.  (Mlsa.)  37G.  48  Am.  Dec.  ' 
Joaes,  4  N.  7.  497,  65  Am.  Dec.  290;  Com 
bronner,  108  N.  T.  439;  Peek  v.  Helm, 
Rep.  865. 

"  Barnes  Safe  A  Lock  Co.  v.  Bloch  Br 
1G8.  4S  Am.  St.  Rep.  846. 
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D8t  the  consignor  himaelf.'*  Where 
faey  upon  the  faith  that  proceeds  rema 
ands  will  be  applied  to  his  reimbnrsei 
[tie  as  will  support  an  action  for  theii 
>n  as  the  property  is  consigned  and  d( 
forwarder,  the  consignee  has  title  thei 
would  have  no  right  to  change  the  df 
or  even  to  exercise  the  right  of  atoppagi 
^  consignee  has  already  made  advancei 
F  the  proceeds  of  the  goods.*" 
bis  it  follows  that  ordinarily  a  factor  hi 
consigned  to  him,  except  for  his  conn 
and  has  no  power  to  control  the  prin 
[,"  as  the  title  is  in  the  latter.*^  Nor  i 
le  be  divested  by  the  factor  transferring 
rate  debt.*'  The  goods  may  be  seized  I 
or  of  the  consignor  before  they  reach  tht 
achment  or  levy  of  execution  upon  the  gi 

I  V.  Hanover  Nat  Bank,  ^ti  Fed.  301;  Weed 
NelBon  V.  Chicago,  B.  ft  Q.  R.  Co.,  2  111.  Ap 
iS  MlBB.  7;  Moore  v.  Hlllabraiid,  16  Abb.  : 
I  v.  Mead.  33  N.  T.  B87;  Heard  v.  Brewer,  4 
ea  T.  HartmuB,  7  Baxt.  (Tenn.)  476.  But  t 
U  delivery.  Brown  v,  Wlggln,  16  N.  H.  3 
I  purchaser  for  value.  In  Hall  v.  Hlnke,  21  i 
dy  V.  Brown,  I  Duer  (N.  Y.)  101. 
■d  V.  Webb,  Hill  ft  D.  Supp.  (N.  Y.)  818;  ' 
'oyo.  Fed.  Gas.  No.  17,621;  Ruhl  v.  Comer 

■  V.  RoBB.  2  WaBh.  C.  G.  283.  Fed.  Cas.  No.  1 
10  Smedes  ft  M.  (MIbs.)  376,  48  Am.  Dec. 
V.  Jonee,  4  N.  Y.  497.  E5  Am.  Dec  290;  Ogd' 
.  Smith  (N.  Y.)  317;  Beadles  v.  Hartmus.  7 

V.  Boker,  ISO  U.  S.  312;  Walter  v.  Robb. 
las.  No.  17,122;  Bouaer  v.  Marsh,  10  Smedei 
I.  Dec.  754;  Benny  v.  Rhodes,  18  Mo.  147,  G9 
ochester  v.  Jones,  4  N.  Y.  497,  65  Am.  Dec 
It.  Bank  t.  Daniels,  47  N.  Y.  631. 

V.  Rhodefl.  IS  Mo.  147,  69  Am.  Dec.  293.  B 
r  V.  Marsh,  10  Smedes  ft  M.  (Miss.)  376.  48 
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proceeds,  cannot  be  made  by  the  creditors  of  the  factor.^'  If 
the  goods  were  destroyed  while  in  the  factor's  possession, 
he  could  not  sae  for  their  value  for  the  benefit  of  the  prin- 
cipal;** although  he  could  sue  for  damages  to  the  amount 
of  his  lien  for  charges,  etc.*^ 

g  829.    When  title  veits  in  factor  for  purpoiei  of  sale. 

In  order  that  a  factor  may  make  a  perfect  sale  of  goods,  con- 
signed to  bim,  to  a  tbird  party,  it  is  oecessary  that  be  should 
have  such  a  title  therein  as  to  be  able  to  pass  a  good  title 
to  the  purchaser.  The  question  now  arises  as  to  when  the 
factor  acquires  such  a  title.  The  mere  fact  that  the  goods 
have  been  shipped  to  him  will  not,  of  itself,  vest  title  in 
him,  although  he  should  be  a  purchaser,  as  there  may  be 
some  unperformed  conditions  or  other  circtmistances  that 
may  induce  the  consignor  to  keep  the  final  appointment  of 
the  shipment  in  his  own  hands.**  But  in  order  that  the 
factor  may  have  such  a  title  to  the  goods,  or  any  other  inter- 
ests or  rights,  as  factor,  therein,  it  is  necessary  that  he  should 
accept  the  consignm^it  on  the  terms  on  which  it  was  made 
or  upon  such  other  terms  as  may  be  agreed  upou  by  the  con- 
signor. Until  he  does  so  he  can  receive  no  benefit  from,** 
nor  incnr  any  liability,""  in  reference  to  such  goods.  A 
factor  who  does  not  accept  the  terms  on  which  a  consign- 
ment to  bim  is  made  cannot  resist  such  other  disposal  of  the 
goods  as  the  consignor  may  make"^     Thus,  if  a  factor's  in- 

*s  McCuUougb  V.  Porter,  4  WatU  ft  8.  (Pe.)  177,  39  Am.  Dec.  68; 
Ellsner  t.  Radcllfl,  21  lU.'App.  195;  W.  O.  Dean  Co.  v.  Lombard,  61 
111.  App.  94;  Berry  v.  Allen,  G9  111.  App.  149;  Orar  t.  Agnew,  96  III. 
315;  Blood  v.  Palmer,  11  Me.  414,  26  Am.  Dec.  547;  Holly  v.  Hugge- 
ford,  S  Pick.  (MasB.)  73,  19  Am.  Dec.  303;  National  Cordage  Co.  t. 
Sims,  44  Neb.  14S;  Bamara  v.  Kobbe,  G4  N.  T.  516;  Moore  t.  Hilla- 
brand,  37  Hnn  (N.  Y.)  491;  Barnes  Safe  ft  Lock  Co.  v.  Blocb  Bros. 
Tobacco  Co.,  38  W.  Va.  158.  45  Am.  St.  Rep.  846. 

««  Stone  T.  City  of  New  York.  25  Wend.  (N.  Y.)  157;  City  o!  New 
York  V.  Stone,  10  Wend.  (N.  Y.)  189. 

«T  stone  V.  City  of  New  York,  26  Wend.  (N.  Y.)  157;  City  of  New 
York  V.  Stone,  20  Wend.  (N.  Y.)  139. 

*s  Steamboat  Jobn  Owen  t.  Johnson,  2  Obto  St.  142. 

*•  Bank  of  Rocheflter  t.  Jonee,  4  N.  Y.  497,  66  Am.  Dec.  290. 

M  Du  Pelrat  v.  Wolfe.  29  N.  T.  436. 

n  Winter  v.  Colt,  7  N.  Y.  2SS,  67  Am.  Dec.  622. 
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tereat  in  goods  is  made  conditional  on  his  acce 
draft  drawiL  on  him  hj  the  consignor  and  gen 
he  would  acquire  no  title  to  such  goods  until  he  1: 
such  draft"  After  acceptance,  he  is  bound  b; 
prescribed  by  the  shipper,  and  cannot  refuse  to  < 
the  orders  which  accompany  the  consignment'** 
acceptance,  however,  does  not  affect  the  consign 
the  property  consigned;  it  merely  determines 
rights  and  liabilities  in  reference  thereto,  and 
sufficient  title  to  sell  to  third  persons,  for  unti 
are  sold  by  the  factor  in  accordance  with  the  te 
Bignment,  the  consignor  retains  title  and  may  recs 
upon  paying  to  the  factor  any  advances  or  expei 
him." 

g  830.    Implied  powen — In  general. 

In  the  absence  of  express  instructions  to  the 
factor,  like  other  agents,  has  implied  power  to  d 
that  are  reasonably  necessary  and  incidental  to 
performance  of  the  undertaking  upon  which  he  i 
and  which  are  usually  done  in  like  or  similar 
these  powers  are  to  be  determined  according  to 
the  place  where  the  sale  or  contract  of  dispoeitioi 
Of  course,  as  far  as  third  parties  are  concerned, 
ity  of  a  factor,  acting  in  the  line  of  hia  emplo; 
not  be  limited  by  private  instructions  not  madi 
the  party  dealing  with  him."'  Strangers  can  o 
the  acts  of  the  parties,  and  to  the  external  indie 

HI  Bank  of  Rocheater  v.  Jones,  4  N.  Y.  497,  56  Am.  D- 

"  Loraloe  v.  Cartwrlgbt,  3  Wash.  C.  C.  151,  Fed.  Ca 

WallEor  V.  Smith,  4  Dall.  389,  Fed.  Cas.  No.  17,086;  We 

87  Conn.  37S;  Cotton  v.  Hiller,  G2  Mlsa.  7;  Beadles  v 

Baxt  (TecD.)   476. 

Hi  Nesmlth  t.  Dyeing,  B.  «  C.  Co.,  1  Cnrt  130.  Fed.  Cai 
Chafle  T.  HeTner,  31  La.  Ann.  E94;  McDooald-Crowley-l 
mission  Co.  v.  Bogga,  78  Mo.  App.  28;  Cameron  t.  Crc 
Div.  (N.  T.)  391;  Baker  v.  New  York  Nat  Exch.  Bun 
31;  Duguld  V.  KdwardB,  60  Barb.  (N.  T.)  297;  Soria  v. 
N.  T.  Super.  Ct  470;  Moore  t.  Hlllabrand,  37  Hun  (N. 
68  Frank  v.  Jenkins,  22  Ohio  St.  697;  Harbert  v.  Nelll, 
t«Lobdell  v.  Baker,  1  Mete.  (Mass.)  193,  35  Am.  Dec 


Digitized  byGopgIc 


g  8M  POWBRS  AND  INTBRBJSTS.  1759 

ertj,  and  not  to  the  private  communications  which  maj  pass 
between  a  principal  and  his  factor;  and  if  a  person  authorize 
ano^er  to  assume  the  apparent  right  of  disposing  of  prop- 
erty in  the  ordinary  course  of  trade,  it  must  be  presumed  that 
the  apparent  authority  is  the  real  authority.  ^^ 

§  831.    To  Mil  in  his  own  name. 

Inasmuch  as  a  factor  has  a  special  property  in  goods  con- 
signed to  him,  he  has,  in  the  absence  of  express  instructions 
or  usage  to  the  contrary,  the  authority  to  sell  the  goods  in 
bis  own  name,  as  well  as  in  the  name  of  his  principal,  al- 
thoo^  the  principal  is  undiscloeed."^  As  has  been  said: 
"The  ordinary  course  of  business  is  for  factors  to  sell  in 
their  own  name.  Now,  the  rule  of  law  is  that  the  extent 
of  an  agent's  authority  as  between  himself  and  third  par- 
ties is  to  be  measured  by  the  extent  of  bis  usual  employment. 
That  being  so,  the  very  fact  of  entrusting  your  goods  to  a 
man  as  a  factor,  with  right  to  sell  them,  is  prima  facie  au- 
thority from  you  to  him  to  sell  in  his  own  name."'* 

§  832.    To  sell  on  credit. 

In  some  jurisdictions,  it  has  been  held  that  in  the  absence 
of  instructions  permitting  a  factor  to  sell  on  credit,  he  should 
sell  for  cash  only,**  but  upon  the  principle  that  where  one 
is  employed  to  do  a  certain  thing  he  is  impliedly  authorized 
to  do  it  in  the  customary  manner,  the  authorities  now  seem 
to  be  well  settled  that  in  the  absence  of  express  instructions 
or  usag^  to  the  contrary  the  factor  may,  in  the  exercise  of 
due  care,  either  sell  for  cash  or  upon  a  reasonable  or  the 
cnstomary  credit  of  the  place  where  the  sale  is  made,"  pro- 

•1  Pickering  t.  Bnak,  16  Bast,  38. 

B8  Baring  t.  Coirle,  2  Barn.  A  Aid.  137;  Bx  parte  Dixon,  4  Cti. 
DiT.  133;  JohDflton  v.  Uabome,  11  AdoL  A  G.  549;  Wbeeler  t.  Reed, 
36  III.  81;  Burton  y.  Goodspeed,  69  111.  238;  Graham  v.  Dackvall,  8 
Busb  (K7.)  12;  Blood  v.  Palmer,  11  Me.  414,  26  Am.  Dec.  647;  Miller 
T.  lAta,  3G  Md.  396,  6  Am.  Rep.  417;  Baxter  T.  Sberman,  73  Minn. 
434,  72  Am.  St.  Rep.  631;  Campbell  t.  RecTea,  3  Head  (Tenn.)  S26. 

B*  Btx  parte  DLxon,  4  Cb.  DIt.  133,  137. 

•o  Babcock  T.  OrblBon,  26  Ind.  76;  Furtb  t.  Miller's  Ei'x.  67  Mo. 
App.  241. 

•lAnon.,  12  Hod.  614;  HonghtOD  v.  MattbewB,  3  Bob.  t  F.  486; 
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vided  he  does  not  unreasonably  extend  the  term  of  credit, 
and  uB6fl  due  diligence  to  aecortaiu  the  solvency  of  the  pur 
chaser.*^  He  is  not  authorized  to  give  credit,  except  to  nicli 
persons  as  prudent  people  would  trust  with  their  own  prop- 
erty. If  in  so  selling  he  sells  to  one  who  is  solvent  at  the 
time  of  sale,  but  who  afterwards  becomes  insolvent,  the  fac- 
tor will  not  be  liable  for  the  ensuing  Iobb."'  But  if  through 
carelessness,  or  want  of  proper  examination  and  inquiry, 
he  gives  credit  to  a  man  who  is  insolvent,  and  a  loss  hap- 
pens, he  must  indemnify  the  principal." 

If,  however,  there  is  a  usage  to  sell  for  cash  only,  the 
factor  cannot  sell  on  credit,  without  express  instructions  to 
that  effect.*^     Or  if  be  is  expressly  instructed  to  sell  for 

Rasaell  v.  Hankay,  6  Term  R.  12;  Forreetier  v.  Bordman,  1  Stoir. 
43,  Fed.  Caa.  No.  4,94G;  Burton  v.  Ooodspeed,  69  111.  237;  M.  M. 
Walker  Co.  y.  Dubuque  Fruit  ft  Produce  Co.,  106  Iow&,  245, 113  lovi. 
428;  Byrne  v.  Schwlng.  6  B.  Man.  (Ky.)  199;  De  Losardl  v.  Hewitt. 
7  B.  Mod.  (Ky.)  697;  Reano  v.  Mager.  U  Mart.  (O.  S..  lA.)  631: 
Plnkliam  v.  Crocker,  77  Me.  G63;  Qreely  v.  Bartlett,  1  Me.  172,  10 
Am.  Dec.  64;  Oooaenow  v.  Tyler,  7  Maaa.  86,  G  Am.  Dec.  22;  Hap- 
good  V.  Batcheller.  4  Mete.  (Maea.)  673;  Dwlglit  t.  Wbltney.  15 
Pick.  (Maaa.)  179;  Daylight  Burner  Co.  v.  Odlln,  Gl  N.  H.  66.  1! 
Am.  Rep.  46,  Huflcut,  Cas.  208;  Van  Alen  v.  Tanderpool,  6  Johna 
(N.  Y.)  69,  6  Am.  Dec.  192;  Robertson  v.  LMugaton.  6  Cow.  (N.  t.) 
473;  Leiand  t.  Douglass,  1  Wend.  (N.  T.)  490;  Leverlck  v.  Melga. 
1  Cow.  (N.  Y.)  646;  Laussatt  v.  Upplncott,  6  Serg.  A  R.  (Pa.)  3SG, 
9  Am,  Dec.  440;  Perclval  t.  Cooper,  6  Phlla.  (Pa.)  48;  Jamea  t. 
McCredle,  1  Bay  (S.  C.)  294,  1  Am.  Dec.  617;  May  v.  Mttchell,  6 
Humph.  (Tenn.)  366;  McCounlco  v.  Curaen,  2  Call  (Va.)  368,  1  Am. 
Dec.  640. 
«»Van  Alen  v.  Vanderpool,  6  Johua.  (N.  T.)  69,  6  Am.  Dec  19!: 

Porrestler  t.  Bordman,  I  Story,  43,  Fed.  Cas.  No.  4,9^5;   M.  M. 

Walker  (3o.  v.  Dubuque  Prult  A  Produce  Co.,  113  Iowa,  428;  and  aet 

cases  cited  In  preceding  note. 
M  Porrestler  v.  Bordman,  1  Story,  43,  Fed.  Cas.  No.  4,946;  Durant 

T.  Fish,  40*  Iowa,  669;  De  Lasardl  v.  Hewitt,  46  Ky.  697;  Flsk  t. 

Offlt,  3  Mart.  (N.  S.,  La.)  553:  Greely  v.  Bartlett.  1  Me.  172,  10  Am. 

Dec.  54;  Ooodenow  v.  Tyler,  7  Mass.  36,  5  Am.  Dec.  22;   Dwight  t. 

Whitney,  16  Pick.  (Mass.)   179;  James  t.  McCredle,  1  Bay  (S.  C.l 

294,   1  Am.  Dec  617;  Howatt  v.  Davis,  5  Munf.    (Va.)    34    7  Am, 

Dec.  681. 
•»  Greely  v,  Bartlett.  1  Me.  172,  10  Am.  Dec  54,  67. 
"iHarhert  v.  Neill.  49  Tex.  143;  Nelll  v.  Billlngsley,  49  Tei.  161; 
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caah  he  cannot  sell  on  credit  ;*'  nor  can  he  plead  a  usage  in 
defense  of  auch  a  sale.^^  By  a  sale  for  cash  is  meant  one 
where  the  money  is  paid  upon  the  delivery  of  the  property, 
and  it  is  wholly  inconsistent  to  claim  that  it  means  by  usage 
a  sale  on  a  short  credit.*®  A  credit  sale  by  a  factor,  with- 
out authority  to  sell  on  credit,  will  be  considered  with  re- 
gard to  the  rights  of  the  consignor  as  having  been  for  cash, 
and  the  factor  is  liable  to  the  consignor  as  for  money  had 
and  received.'*"'^ 

g  833.    To  receive  payment. 

{a)  In  {^eral. — As  a  factor  has  in  his  possession  the  goods 
which  he  is  employed  to  sell,  or  the  indicia  of  title  thereto, 
and  has  the  implied  authority  to  sell  them  in  his  own  name, 
it  follows  that  he  has  the  implied  power  to  receive  payment 
for  goods  so  sold,  at  the  time  he  sells  and  delivers  the  prop- 
erty, or  the  indicia  of  title  thereto,  or  subsequently  if  sold  on 
credit,  and  his  receipt  would  be  a  discharge  of  the  purchaaer.^^ 

Kauffman  v.  Beasley,  64  Tex.  663;  Burton  v.  Qoodspeed,  69  111.  237. 
And  see  Daylight  Burner  Co.  v.  Odlin,  51  N.  H.  66,  12  Am.  Rep.  46. 
HuOcut.  Cas.  209. 

"BarkBdale  t.  Browu,  1  Nott.  ft  McC.  (S.  C.)  617,  9  Am.  Dec.  720; 
Walker  v.  Smith,  1  Wash.  C.  G.  152,  Fed.  Cas.  No.  17,086;  Johnson 
V.  Totten,  3  Cal.  343,  58  Am,  Dec.  412;  Montgomer;  t.  Wood,  4  La. 
Add.  298;  Bonham  v.  Overton,  6  I^  Ann.  765;  Dodge  v.  Tlleaton,  12 
Pick.  (Maae.)  328;  Bliss  v.  Arnold,  8  Vt.  252,  30  Am.  Dec.  467;  CatUn 
V.  Smith,  24  Vt.  85;  Chapman  v.  Devereux,  32  Vt.  616;  Hall  t. 
Storra,  7  Wis.  263. 

•I  Barksdale  t.  Brown,  1  Nott  k  McC.  {3.  C.)  617,  9  Am.  Dec.  720; 
Oeyer  v.  Decker,  1  Yeates  (Pa.)  486;  Bliss  v.  Arnold,  8  Vt.  252,  30 
Am.  Dec  467;  Halt  T.  Storrs,  7  Wis.  263,  260.  But  see  Clark  v.  Van 
Northwlck,  1  Pick.  (Mass.)  343. 

■a  Bliss  v.  Arnold,  8  Vt.  252,  30  Am.  Dec.  467;  Barksdale  v.  Brown, 
1  Nott  t  UcC.  (S.  C.)  517,  9  Am.  Dec.  720;  Catlin  v.  Smith,  24  Vt. 
86.     But  see  Clark  v.  Van  Nortbwlck,  1  Pick.  (Mass.)  343. 

00-71  Johnson  v.  Totten,  3  Cal.  343,  58  Am.  Dec.  412,  See  Furth  v. 
Miller's  Ex'x,  67  Mo.  App.  241. 

'!  Drink  water  v.  Goodwin,  Cowp.  251;  Coatea  v.  Lewes,  1  Camp. 
444;  Pickering  v.  Buak,  16  East,  38;  Adams  v.  Fraser,  82  Fed.  211; 
Kane  v.  Barstow,  42  Kan.  465,  16  Am.  St.  Rep.  490;  Graham  v.  Duck- 
wall,  8  Bush  (Kr.)  12;  Traub  t.  Mlllikea.  67  Me.  63,  2  Am.  Rep.  14; 
Van  Staphorst  v.  Pearce,  4  Mass.  258;  West  Boylston  Mfg.  Co.  v. 
C.  &  8.— 111. 
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(b)  In  money. — As  a  general  rule  a  factor  has  no  implid 
power  to  receive  in  payment  of  goods,  sold  by  him  for  his 
principal,  anything  but  lawful  money.  He  haa  no  implifd 
power  to  receive  in  payment  depreciated  paper  or  currencr 
of  any  kind,  nor  goods,  nor  anything  but  lawful  monev,  and 
if  he  does  so  he  will  be  liable  to  the  principal  for  the  pro- 
ceeds of  the  sale  in  legal  currency."  Where,  however,  ex- 
traordinary circumstances  arise,  and  he  acts  in  good  faith 
and  receives  in  payment  what  is  usually  received  bv  others 
in  his  line  of  business  at  the  time,  he  would  not  be  liable  for 
any  loss  that  might  arise  by  reason  of  his  not  having  reoeived 
money.^* 

(c)  In  negotiable  paper.— Where  the  factor  sells  his  prin- 
cipal's goods  on  credit,  and  be  exercises  due  prudence  and 
skill,  he  may  take  the  purchaser's  negotiable  paper,  pajsble 
to  himself,  in  payment  without  rendering  himself  responsible 
in  case  of  the  maker's  subsequent  insolvency.'*    A  factor 

Searle,  16  Pick.  (Mass.)  225;  Butler  v.  Dorman,  68  Mo.  £98.  SO  Am. 
Rep.  796:  Rice  v.  Orafrmann,  56  Mo.  434;  Corllea  v.  CnmmlnE.  G  Cot. 
(N.  Y.)  181. 

iiOreenleaf  v.  Hood]',  13  Allen   (Moss.)    363. 

'•Sangston  v.  Maltland,  11  GUI  ft  J.  (Md.)  286;  CDderwood  t. 
Nlcbolla,  17  C.  B.  239;  Dunnell  v.  Uason,  1  Storr.  543.  TtA.  Q»s- 
No.  4.179;  Thomas  T.  Thompson.  19  La.  Ann.  4S7;  Polndeiter  > 
King,  21  Lb.  Ann.  697. 

TO  Scott  V.  Surman,  Wlllea,  400;  Hamilton  t.  Cunnlogham.  i 
Brock.  350.  Fed.  Caa.  No.  5,97S;  Goldtbwalte  v.  McWhorter,  5  Sip*. 
ft  P.  (Ala.)  284;  Leach  v.  Beardslee,  22  Conn.  404;  Oreely  t.  BarL- 
lett.  1  Me.  172,  10  Am.  Dec.  54;  Goodenow  v.  Tyler.  7  Hub.  36.  5  An. 
Dec.  22;  West  BoylBton  Mfg-  Co.  v.  Searle,  15  Pick.  (Mass.)  2Jj; 
Gorman  v.  Wheeler,  10  Gray  (M^ss.)  362;  Corlles  v.  Gummini;.  i 
Cow.  (N.  Y.)  181;  HcKinBtry  t.  Pearsall.  3  Johns.  (N.  Y.)  319.  Brn 
Bee  Brown  v.  Delk,  132  Pa.  162.  In  Hapgood  T.  Batcheller,  t  Hcic 
(Mass.)  673.  Hubbard.  J..  Bays:  "It  la  a  practice  well  understood 
among  all  persons  who  consign  goods  tor  sale  that  the  conmlKlon 
merchant,  for  convenience,  tahes  the  notCB  of  vendees  In  hlg  own 
name,  often  Including  the  Bales  for  different  consignors;  and  tbai  in 
holds  auch  notes  In  trust  (or  hia  principal."  Where  a  factor  takes  t 
promlBSorr  note  tor  the  payment  of  goods  sold  on  account  of  bis 
consignor,  and  gives  him  reasonable  notice  of  this  and  of  the  sub- 
sequent Insolvency  of  the  purchaser,  he  does  not  by  prorlng  (be 
note  under  the  Insolvent  laws,  and  taking  a  dividend  thereon,  reader 
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may,  and  often  does,  sell  the  goods  of  different  principals  in 
one  sale,  and  baa  authority  to  take  a  note  for  the  whole  sum 
from  the  purchaser,  and  may  hold  the  note  for  the  benefit 
of  his  principals.'"  But  a  factor  cannot  at  the  expiration 
of  a  credit  given  take  a  note  payable  to  himself  at  a  future 
day;  as  by  so  doing,  he  makes  the  debt  his  own.^'  So  a 
factor  who  takes  notes  in  his  own  name  for  goods  of  his  prin- 
cipal, and  discounts  them  for  bis  own  accommodation,  makes 
them  his  own,  and  will  be  liable  to  the  principal  for  the 
amount  of  the  sales,  in  the  event  of  the  insolvency  of  the 
purchaser/*  If  the  factor  was  authorized  to  account  for 
such  sales  in  satisfactory  bank  notes,  the  principal  is  not 
obliged  to  accept  the  notes  of  third  parties,  not  shown  to  be 
either  bank  notes  or  satisfactory,'* 

The  factor  must  use  due  diligence  to  collect  the  amount 
of  a  note  taken  by  him  for  goods  sold  for  his  principal;** 
but  he  will  not  be  liable  for  a  failure  to  collect  the  amount 
in  such  a  case,  unless  he  has  become  a  guarantor  of  it,  or 
has  been  guilty  of  negligence.*' 

himself  liable  for  tbe  full  amount  of  tbe  note  If  he  uses  reason- 
able care  and  ekfll,  although  the  conelgnor  realdee  In  another  state, 
and  bis  claim  against  the  purchaser,  If  not  proved,  would  not  be 
barred  by  tbe  dUcbarge  In  Ineolvencr.  Gorman  v.  Wheeler,  10  Gray 
(Mass.)  362. 

T<  Hamilton  v.  Cuanlngham,  2  Brock.  3G0,  Fed.  Cas.  No.  G.9TS: 
Leach  v.  Beardslee,  22  Codq.  404;  Cbesterdeld  Mfg.  Co.  v.  Dehon, 
5  Pick.  (Mass.)  7,  16  Am.  Dec.  367;  Hapgood  v.  Batcheller,  4  Mete. 
(Mass.)  673:  West  BoylBton  Mfg.  Co.  v.  Searle.  15  Pick.  (Mass.) 
225;  Coriles  v.  Gumming,  6  Cow.  (N.  Y.)  ISl;  Johnson  v.  O'Uara,  G 
Leigh  <Va.)   456. 

"Hosmer  v.  Beebe,  2  Mart.  (N.  S.;  La.)  368;  Richardson  v.  West- 
on,  4  Mart.  (N.  S.;  La.)  244. 

"Myers  v.  EatHkeu.  6  Watte  ft  S.  (Pa.)  44,  40  Am.  Dec.  638; 
MorrU  V.  Wallace.  3  Pa.  323;  Johnson  v.  O'Hara,  S  Leigh  (Va.)  456; 
Byrne  v.  Schwlng,  6  B.  Mon,  (Ky.)  199;  Porter  v.  Zeltlnger,  1  Penny. 
(Pa.)   605;  Brown  v,  Delk.  132  Pa.  1G2. 

'•  Chllda  V.  Waterloo  Wagon  Co.,  37  App.  Dlv.  242,  167  N.  Y.  576. 

•«  FolHom  T.  Mueaey,  S  Me.  400,  23  Am.  Dec.  522  (and  the  princi- 
pal la  not  bound  to  give  special  directions  concerning  Its  collec- 
tion); Kinney  v.  Crane,  17  La.  417;  SklUman  v.  Leverlch,  II  La.  E20. 

■I  FolBom  V.  MuBsey,  S  Me.  400,  23  Am.  Dec.  522. 
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i  834.    To  wunnt. 


In  the  absence  of  ezpreas  inBtnictions  to  the  contrai;,  a 
factor  has,  bj  reason  of  the  usages  of  trade,  an  impUed  pover 
to  give  a  warrant;  of  the  quality  of  the  goods  sold  bj'  hini 
for  his  principal.'*  He  may  not,  however,  warrant  that  Ihe 
goods  will  keep  sound  under  all  conditions,  as  that  flour  will 
keep  Bweet  during  a  sea  voyage,*'  or  unusual  warrantiea  of 
any  kind.**  So  if  it  is  not  customary  so  to  warrant  snd 
he  is  not  authorized  by  the  principal  to  do  so,  the  factor  is 
bound  to  ascertain  the  character  or  quality  of  goods  conogned 
to  him,  without  communication  to  him  from  the  consignnr. 
as  to  their  character  or  quality,  and  to  put  them  uptxi  the 
market  for  what  they  are  in  that  respect.  He  has,  in  siieh 
cases,  DO  implied  power  to  undertake  that  the  goods  are  in 
any  respect  other  than  or  different  from  what  they  reallv 
are.  And  if  he  goes  beyond  his  authority,  and  warrants  tie 
quality  of  the  goods,  the  warranty  will  be  his  own,  and  he 
will  be  personally  liable  for  its  breach.*' 

§  836.    To  inrare. 

Where  a  factor  has  the  goods,  which  he  is  employed  to  aell 
for  his  principal,  in  his  possession,  he  has  the  implied  pa«ei 
to  insure  them  if  he  so  desires;  but  there  ts  no  obligation 
upon  him  to  do  so,  unless  he  has  been  expressly  instmcted 
to  that  effect,  or  unless  it  is  his  duty  to  insure  from  the  Qsnal 
mode  of  dealing  between  him  and  his  principal  or  bj  the 
usages  of  trade.*"     And  he  may  effect  such  insurance  either 

MSchuebardt  v.  AlIenB,  1  Wall.  (II.  S.)  369;  Flasb  v.  Amerlna 
aiucoBe  Co..  38  La.  Ann.  4;  Randall  r.  Kehlor,  60  Me.  31:  Plckm 
'  T.  Maraton.  68  Wis.  465. 

8> Upton  T.  SuHolk  County  Hills.  11  Cush,  (Haaa.)  686,  M  Am. 
Dee.  163. 

**  He  may  not  warrant  that  wblBkey  sold  by  blm  would  Dot  be 
Eelzed  for  a  Tlolation  of  the  revenue  laws.  Palmer  r.  Hatdi,  1C 
Mo.  GS6. 

'"  Argersinser  v.  Macnaustiton,  114  N.  Y.  S3E,  11  Am.  St  Rep.  S)' 

B«  Smith  V.  LascelleB.  2  Terra  R.  187;  Watera  v.  Monarch  F. «  L 
ABsur.  Co.,  5  Bl.  A  Bl.  870;  Kingaton  v.  WilBon,  4  Wash.  C.  C.  HO. 
Fed.  Cas.  No.  7,823;  OdorleBB  Rubber  Co.  v.  North  BenDlneton  BW 
t  Shoe  Co.,  Fed.  Cas.  No.  10.43S;  Sboenfeld  t.  Flelaher,  TS  111.  W. 
SchaelTer  v.  Kirk,  49  111.  251;  Plah  v.  Seeberger,  154  111.  30;  Aeiu 
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in  bia  own  name  or  in  that  of  his  principal,  and  should  the 
goods  ho  lost,  he  may  recover  their  full  value.^^  If  he  in- 
Burea  in  bia  own  name,  he  may,  in  case  of  loss,  recover  of 
the  underwriters  the  whole  amount  of  the  value  of  the  prop- 
erty insured ;  and  the  surplus  beyond  his  own  interest  will 
be  a  resulting  trust  for  the  benefit  of  his  principal.'*  If, 
in  the  casea  above  mentioned,  a  factor  is  authorized  to  in- 
sure his  principal's  goods,  he  ahould  use  a  reasonable  degree 
of  diligence  and  skill  in  so  doing,  and  if  he  fails  to  do  so, 
he  will  himself  be  liable  as  insurer,  in  caae  of  loas,  in  which 
event  he  will  be  entitled  to  credit  for  premiums  which  should 
have  been  paid.*' 

Ids.  Co.  t.  Jackson,  16  B.  Mod.  (K7-)  242;  Duncan  v.  Boye,  IT  La. 
Ann.  278;  Tonge  v.  Kennett,  10  La.  Ann.  800;  Area  t.  MllUfcen,  3G 
L&.  Ann.  IIGO;  Gordon  v.  Wright,  29  La.  Ann.  812;  Johnson  v. 
Campbell,  120  Mass.  419;  Burbridge  t.  Gnmbel,  72  MUb.  371;  Thome 
T.  Deaa,  4  Johns.  (N.  T.)  84;  De  Forest  r.  Pulton  F.  Ins.  Co.,  1 
Hall  (N.  Y.)  84;  Lee  t.  Adslt,  37  N.  T.  7S;  Beardsley  v.  DaTfs,  62 
Barb.  (N.  Y.)  169. 

"It  Is  not  denied  that  a  factor  has  a  special  property  In  the  goods 
held  by  him  on  consignment  for  sate  and  may  maintain  trover  for 
tfaem  if  wrongfully  withheld  from  him.  And  that  species  of  owner- 
ship is  vested  in  him,  I  apprehend,  by  the  consignment  itself,  not- 
withstanding that  there  should  not  be  any  bill  of  lading  or  other 
formal  transfer  In  writing  to  vest  the  legal  title  In  him.  And  It 
would  be  strange  that  an  interest  which  authorizes  an  action  for 
the  goods  as  his  own  should  not  ^^  capable  of  being  insured,  or 
that  the  duty  of  guarding  the  property  from  danger  should  not 
give  the  corresponding  right  to  Insure  it."  By  Jones,  C.  J.,  In  De 
Forest  v.  Fulton  F.  Ins.  Co.,  1  Hall  (N.  Y.)  84,  110. 

"BrlBbaa  v.  Boyd,  4  Paige  (N.  Y.)  17;  De  Forest  v.  Pulton  F, 
Ina.  Co.,  1  Hall  (N.  Y.)  S4;  Aetna  Ins.  Co.  v.  Jackson,  16  B.  Hon. 
(Ky.)  242,  and  see  cases  cited  In  preceding  note.  A  factor  who  has 
Insured  bis  principal's  goods  at  the  latter'a  eipenee,  and  collected 
Lhe  Insurance  on  their  beii;g  damaged  by  fire  white  In  hie  poBsesfllon, 
is  liable  to  bis  principal  for  the  amount  collected,  with  Interest 
from  the  time  payment  Is  demanded  of  blm,  even  though  there  Is 
no  contract  between  them  as  to  Insurance.  Fish  v.  Seeberger,  154 
111.  30. 

ss  Story,  Sales  (3d  Ed.)  S  102a;  Aetna  Ins.  Go.  v.  Jackson,  16  B. 
Mon.  (Ky.)  242;  Waters  t.  Monarch  F.  ft  L.  Assnr.  Co.,  &  El.  ft  B1. 
870. 

■•  De  Tastett  v.  CroustUat,  2  Wash.  C.  0.  13!,  Fed.  Cas.  No.  3,828; 
Shoenfeld  v.  Flelsher,  73  111.  404;  Gordon  v.  Wright,  29  La.  Ann. 
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§  836.    To  barter  or  exchange. 

A  factor's  authority  is  limited  to  selling,  and  therefore  he 
has  no  power  to  barter  or  exchange  his  principal's  goods.  If 
he  should  do  so,  no  title  is  passed  thereby,  and  the  priticipii 
may  maintain  an  action  of  trover  against  the  person  to  whom 
the  goods  are  bartered,  although  the  latter  has  dealt  in  good 
faith  and  in  ignorance  of  the  true  owner's  title,'" 

§  837.    Power  to  ple^e  at  common  law. 

(a)  In  general. — Although  it  waa  for  a  long  time  a  subject 
of  doubt,  it  seems  now  to  be  well  settled  that,  at  common  law, 
a  factor  cannot  pledge  the  goods  which  the  principal  has 
placed  in  his  possession  for  sale,  although  the  factor  has  made 
advances  to  his  principal  upon  such  goods,  and  has  a  lien 
thereon  for  such  advances ;  and  though  there  is  the  formality 
of  a  bill  oi  parcels  and  a  receipt.  By  such  a  pledge  the 
pledgee  would  acquire  no  interest  in  the  goods  as  against  the 
principal,  and  it  is  immaterial  whether  he  had  notice  that  the 
factor  waa  acting  as  such  or  not.**     Nor  can  be  pledge  by  the 

812;  Thome  v.  Deas,  i  Johns.  (N,  Y.)  84;  Kingston  v.  Wilson,  i 
Wash,  C.  C.  310,  Fed.  Cas.  No.  7,823. 

BoQuerrelro  v.  Pelle,  3  Barn,  ft  Aid.  616,  Wamb.  Caa.  282;  Potter 
V.  Dennlson,  10  III.  590;  Hampton  v.  Moorhead,  62  Iowa,  91;  Hiu 
T.  Damon,  9  Iowa,  588;  Wing  v.  Neal  (Me.)  2  AU.  881;  Kent  t. 
Bomsteln,  12  Allen  (Mass.)  342;  Trudo  r.  Anderson,  10  Mich.  3G7. 
81  Am.  Dec.  795;  Wheeler  ft  W.  hfg.  Co.  v.  Qlvan,  66  Mo.  89;  Bennj 
T.  Rbodea,  IS  Mo.  147.  59  Am.  Dec.  294;  HoUon  v.  Smith,  7  N.  H- 
446;  Qrover  v.  Clark,  Wright  (Ohio)  350;  Kauffoian  v.  Beaaley,  M 
Tex.  563;  Victor  Sewing  Mach.  Co.  v.  Heller,  44  Wis.  265. 

nEnola»a:  Pateraon  v.  Taah,  2  Strange,  1178;  Daublgn;  v. 
DuTBl,  6  Term  R.  604;  Martini  v.  Coles,  1  Maute  ft  S.  140;  Bof«oD 
T.  Colea,  6  Maule  ft  S.  14;  Pickering  v.  Bualc.  IS  East,  38.  Aa  has 
been  said:  "It  is  manifest  that  when  a  man  is  dealing  with  other 
people's  goods,  the  difference  between  an  authority  to  sell  and  in 
authority  to  mortgage  or  pledge  la  one  which  may  go  to  the  root 
of  all  the  motives  and  purposes  of  the  transaction.  The  object  of 
a  person  who  has  goods  to  sell  Is  to  turn  them  Into  money,  bat 
when  those  goods  are  deposited  by  way  of  security  for  money  bor- 
rowed, it  iB  a  trannaction  of  a  totally  different  character.  If  tlie 
owoer  of  the  goods  does  not  get  the  money,  his  object  and  panwse 
are  simply  defeated;  and  if,  on  the  other  hand,  he  does  get  the 
money,  a  different  object  and  different  purpose  are  substitnted  lor 
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indorsement  and  delivery  of  a  bill  of  lading,  any  more  tlian  by 
the  delivery  of  the  goods  themselves,^^  and  a  uBage  permitting 

tbe  llrM,  namel]',  that  of  borrowing  moner  and  contracting  tbe  re- 
lation of  debtor  wltb  a  creditor  while  retaining  a  redeetnabU  title 
to  tbe  goods  instead  of  exchanging  the  title  to  the  goods  for  a  title 
untLccompanied  by  an;  Indebtedness  to  their  full  equivalent  In 
money."    Bj  Lord  Chancellor  Selbome,  In  City  Bank   v.  Barrow, 

5  App.  Cas.  G64.  670. 

United  Siatea:  Warner  t.  Martin,  11  How.  209;  Van  Amrlnge 
V.  Peabody,  1  Hason,  440,  Fed.  Cas.  No.  16,S26;  Allen  t.  St.  Louis 
Bank,  120  U.  S.  20;  Halsey  T.  Bird.  99  F^d.  525;  Mechanics'  ft  T. 
Ins.  Co.  T.  Klger.  103  U.  S.  362. 

Alabama:  Bolt  v.  McCoy,  20  Ala.  678,  56  Am.  Dec.  223;  Com- 
mercial Bank  of  Selma  v.  Hurt.  99  Ala.  130,  42  Am.  SL  Rep.  38; 
VoBS  V.  Robertson,  46  Ala.  483. 

Caiifomia:  Wright  t.  Solomon,  19  Cal.  64.  79  Am.  Dee.  196; 
Cbase  t.  Whltmore,  68  Cal.  547;  Robinson  v.  Nevada  Bank,  81  Cal. 
106.  Rule  applies  only  to  technical  factors.  Horr  t.  Barker,  11 
Cal.  393,  70  Am.  Dec.  791;  Hutchinson  t.  Hours,  6  Cal.  383. 

Connecticut;    Terry  v.  Bamberger,  44  Conn.  561. 

Oeorgia:  First  Nat  Bank  of  Macoo  v.  Nelson,  38  Qa.  391,  95 
Am.  Dec.  400;  National  Bsch.  Bank  v.  QrauiteTille  Mfg.  Co.,  79  Oa. 
22. 

Illinois;  Gray  t.  Agnew.  95  111.  315;  Berry  v.  Allen.  59  111.  App. 
149;  Elgin  First  Nat.  Bank  t.  Schween,  127  111.  573;  Trumbull  v. 
Union  Trust  Co.,  33  111.  App.  319. 

Kentucky;  First  Nat.  Bank  of  Louisville  v.  Boyce,  78  Ky.  42,  39 
Am.  Rep.  19S. 

Louisiana;  Miller  v.  Schneider,  19  La.  Ann.  300,  92  Am.  Dec. 
535;  Lallande  v.  His  Creditors,  42  La.  Ann.  705;  Young  v.  Scott,  25 
Ia.  Ann.  313;  Holton  t.  Hubbard.  49  Im.  Ann.  716. 

Uataachuaetta:    Kinder  v.  Shaw,  2  Mass.  39S;  Hoffman  v.  Noble, 

6  Hetc.  68,  39  Am.  Dec.  711,  714;  Michigan  State  Bank  v.  Gardner. 
15  Gray,  362;  Nowell  v.  Pratt,  6  Cush.  111. 

Minnesota;    Baxter  t.  Sherman,  73  Minn.  434,  72  Am.  St.  Rep.  631. 

Mi*»i»»ippi:    Wealing  t.  Noonan,  31  Miss.  699. 

iiriasouri;  Benny  t.  Rhodes,  IS  Mo.  147,  59  Am.  Dec.  293;  Benny 
T.  Pegram.  IS  Mo.  191,  59  Am.  Dec.  298;  Wheeler  «  W.  Mfg.  Co.  t. 
Givan.  65  Mo.  -89. 

Neu)  Hampshire:  Martin  t.  Moulton,  8  N.  H.  604;  Holton  v. 
Smith,  7  N.  H.  446. 

New  York:  Rodriguez  t.  Heffernan.  6  Johns.  Ch.  429;  Kennedy 
V.  Strong,  14  Johns.  128;  Commercial  Nat.  Bank  r.  Heilbronner,  108 
N.  Y.  439. 

Xorth  Carolina:     Hoffman   v.   Kramer,  123   N.   C.  566. 
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;Dods  is  bad.*'  So  Btrictlj 
L  held  that  a  request  of  the 
iignment,  that  his  factor 
i^atioD  of  salea,  does  not 
joods  to  raise  money  to  re- 
t  only  to  a  technical  facWt 
>d8  consigned  to  him,  bul 
time,  does  business  on  his 
11  call  for  the  letter  of  ad- 
le  source  from  whence  the 
\e  possessor  held  the  goods 
LO  is  bound  to  know,  Ht  hia 
power.**  If  he  does  not 
m  himself  to  deal  with  the 
pon  sncb  a  pledge,  he  sc- 
ope, 19  Or.  36. 
t  Rawle,  196;  Agnew  t.  JoIU' 
ly  T.  Dininger.  n  P«.  86, 

MoCord,  1,  10  Am.  Dec  Ml 
.  Trenbolm,  12  HeiaK.  520. 
■ex.    486,    40    Am.  Rep.  SIB: 

.  ft  H.  432. 

0.  V.  Heller.  44  Wla.  S6a. 
MarUnt  t.  Coles,  1  Usute  t 
672;  Alleo  v.  St.  Louis  Bint 
rs,  42  La.  Ann.  70S;  Rl«  ' 
irn  V.  Canney,  9S  Uve.  1)3; 
!o.,  11  Mo.  App,  333. 

196. 
342. 

r9  Am.  Dec.  196,  This  ax 
386.  GUdden  t.  Laos,  1  Ctl 
0  Am,  Dec.  791,  Hmltiog  tl» 

a.  604;  McComble  f.  rW'iM- 
lusk,  16  Eloat,  3S;  Warner  v 
.  Solomon.  19  Cal.  S4.  79  Ua. 
IB.  398;  Benny  t.  Rhodes,  IS 
Qlth.  7  N.  H.  446;  BuctoT  '■ 
iBT.  Wilson.  3  Denio  (N.T.) 
a.)  432;  HewoB  t.  Doddridge. 
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quires  no  title  to  the  property  as  against  the  principal;  nor 
is  it  material  in  such  a  case  whether  or  not  the  pledgee  knew 
that  he  was  dealing  with  a  factor.*^ 

(b)  Kodifloatioiw.— It  is  held,  however,  that  the  factor  can 
pledge  the  principal's  goods  for  the  payment  of  duties  or 
other  charges  accruing  on  the  specific  goods,'*  or  to  the  extent 
of  bis  own  lien  or  interest,*'  or  he  may  pledge  them  to  pay  off 
a  draft  drawn  on  the  proceeds  thereof,  by  the  principal.""* 
Thus,  when  a  factor  pledges  the  property  of  his  principal  or 
the  warehouse  receipts  therefor  without  authority,  a  clause  in 
the  contract  of  pledge  that  the  property  "has  been  advanced 
upon  by  us  to  its  full  value"  limits  the  operation  of  the  pledge 
to  the  factor's  actual  interest  in  the  property,  but  does  not 
divest  the  title  of  the  real  owner  as  against  the  pledgee.^"*  So 
if  the  factor  purchases  the  goods  in  his  own  name  he  may 
pledge  them.'**  A  factor  m^iy  also  pledge  negotiable  paper  as 
a  security  for  his  own  debt,  and  thereby  bind  his  principal, 
unless  the  latter  can  charge  the  party  receiving  it  with  notice 
of  the  fraud,  or  of  the  want  of  title ;  for,  from  reasons  of  pub- 
lic policy,  the  mere  possession  of  negotiable  paper  carries 
with  it  an  imperative  presumption  of  title  and  power  of  dis- 
posal.*"    So  where  goods  are  entrusted  to  a  merchandise 

VI  Bott  T.  McCoy,  20  Ala.  578,  66  Am.  Dec.  223;  Commercial  Bank 
T.  Hurt,  99  Ala.  130,  42  Am.  St  Rep.  3S;  Voss  v.  Robertson.  46  Ala. 
483;  Benny  t.  Rhodes,  IS  Mo.  147,  B9  Am.  Dec.  293;  Benny  t. 
Pegram.  IS  Mo.  191,  69  Am.  Dec.  298;  Allen  v.  St.  Lonls  BanK,  120 
U.  S.  20;  and  see  cases  cited  In  preceding  notes. 

»«  Evans  T.  Potter.  2  Gall.  12,  Fed.  Cas.  No,  4,669. 

"Warner  v.  Martin,  11  How.  (U.  8.)  20fi;  Mechanics'  ft  T.' Ins. 
Co.  v.  Klger,  108  U.  S.  352;  Stelger  v.  Tblrd  Nat.  Bank,  6  Fed.  569; 
Halsey  v.  Bird,  99  Fed.  625;  Silverman  v.  Busti,  le  III.  App.  43?; 
Ludden  v.  Buffalo  Batting  Co.,  22  111.  App.  416;  First  Nat.  Bank 
T.  Boyce,  78  Ky.  42,  39  Am.  Rep.  198;  Chambers  v.  Hubbard,  61  I^. 
Ann.  887;  Mercbanta'  Nat.  Bank  v.  Pope,  IS  Or.  36.  Provided  he  re- 
tains power  to  control  the  sale.  Blair  v.  Cbllds,  10  Heisk.  (Tenn.) 
199.  But  see  Merchants'  Nat.  Bauk  v.  Trenholm,  IS  Helsk.  (Tenn.) 
620. 

100  Boyce  v.  Commercial  Bank,  22  Fed.  63;  CitiEens'  State  Bank 
v.  Abbott,  80  Iowa,  046. 

101  Commercial  Bank  v.  Hurt,  99  Ala.  130,  42  Am.  St.  Rep.  38. 
loi  Leet  V.  Wsdsworth,  6  Cal.  404. 

101  Collins  T.  Martin.  1  Bos.  ft  P.  648;  Treuttel  v.  Barandon,  8 
Taunt.  100. 
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broker  to  sell,  he  may,  in  accordance  with  a  usage,  deposit 
them  with  a  commission  merchant,  connected  with  an  auc- 
tioneer, taking  bis  notes  for  them  'j^"*  but  if  the  factor  shouW 
place  the  goods  in  the  hands  of  the  auctioneer  for  anj  other 
purpose  than  that  of  sale,  and  he  should  advance  money  on 
them  as  a  pledge,  the  transaction  would  be  invalid.^*" 

Though  the  factor  cannot  pledge  the  goods  of  his  priacipal 
as  his  own,  he  may  deliver  them  to  a  third  person  as  secaril;, 
with  notice  of  bis  lien,  and  as  his  agent  to  keep  the  possession 
for  him,  in  order  to  preserve  that  lien,  for  this  is  in  effect 
a  continuance  of  the  factor's  possession,  and  does  not  direst 
him  of  his  right."*' 

(o)  Ditafflrmauoe. — A  factor  cannot  disaffirm  his  own  to^ 
tious  act  in  pledging  the  goods  of  his  principal.  The  violation 
of  bis  authority  is  injurious  to  the  principal  alone,  and  he  maj 
ratify  or  confirm  the  act  at  his  pleasure, "'^  but  the  factor  i? 
estopped  by  bis  act,  and  cannot  be  allowed  to  allege  his  o«ti 
violation  of  authority  to  set  aside  the  transfer  or  recover  the 
goods.*"*  Nor  can  he  subsequently  sell  goods  and  enable  the 
vendees  to  set  aside  the  contract  of  pledge,  where  such  contract 

lo^Lanssatt  v.  Llpplncott,  6  Berg,  ft  R.  (Pa.)  3S6,  9  Am.  Dec.  140. 
In  this  case  th«  court  by  Tllghman.  C.  J.,  says:  "Tbat  a  fMtor  cut- 
not  pledge  the  goods  or  his  principal  for  hie  own  debt,  seems  to  be 
too  well  settled  to  admit  of  dispute.  That  perhaps  It  would  biTe 
been  as  well  if  the  law  had  originally  been  decided  otherwise;  tor 
certainly  it  bears  extremely  bard  upon  persons  who  deal  witb  a 
factor,  without  a  poealblllty  ol  knowing  that  the  goods  do  not  be- 
long to  him.  It  would  seem  reasonable  that  the  loss  should  fall  on 
him  who  puts  It  in  the  power  of  tbe  factor  to  deceive  innocent  per- 
sons, who  deal  with  him  bona  fide,  and  on  valuable  consldentlon. 
And  there  certainly  la  some  Inconeletency  Id  the  law  which  de- 
clares that  a  factor  cannot  pledge  the  goods  of  his  principal,  and 
yet  permits  a  purchaser,  who  buys  the  goods  supposing  them  to  IK 
tbe  property  of  tbe  factor,  to  set  off  a  debt  due  from  the  factor 
himself;  for  the  principle  of  caveat  emptor,  which  avoids  the  pledge. 
would  forbid  the  set-oft." 

iDB  Martini  v.  Coles,  1  Maule  ft  S.  140. 

lOBUrquhart  v.  Mclver,  4  Johns.  (N.  Y.)  103;  McComble  v.  Daria. 
7  East,  B.     See   Warner  v.  Martin,  11  How.  (U.  8.)  225. 

'»'  Bott  V.  McCoy,  20  Ala.  678,  56  Am.  Dec.  ZZ3. 

loe  Bott  V.  McCoy,  20  Ala.  578,  56  Am.  Dec.  223. 
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baa  not  been  disaffirmed  by  the  principal.^'*"  But  the  princi- 
pal by  receiving  money  arising  from  sale  of  goods  by  his 
factor,  the  factor  having  previously  pledged  the  goods  without 
authority,  will  not  be  r^arded  as  a  confirmation  of  the  sale 
and  as  a  disaffirmance  of  the  pledge  if  the  principal  was 
ignorant  of  the  source  from  which  tlie  money  came  !it  the  time 
he  received  it.^'" 

§  838.    Power  to  pledge  onder  the  statotet. 

(a)  Factor's  act.— The  common-law  rule,  heretofore  dis- 
cussed, oftentimes  worked  great  hardships  on  innocent  parties 
who  dealt  with  the  factor,  relying  on  his  apparent  ownership 
from  having  the  goods  or  indicia  of  title  in  his  poesession, 
and  such  persons  not  being  able  to  find  out  whether  or  not 
he  was  acting  as  factor.  By  reason  of  the  frauds  and  hard- 
ships thus  made  possible,  and  the  legislatures,  in  England 
and  in  some  States  of  this  country,  deeming  it  better  that  of 
two  innocent  parties,  that  one  should  suffer  who  had  enabled 
the  wrongdoer  to  commit  the  wrong,  enacted  for  the  relief 
and  protection  of  such  innocent  third  parties,  what  are  known 
33  the  "Factor's  Acts."  The  first  of  the  acts  was  passed  in 
England  in  4  Geo.  IV.,  a  83,  which  has  been  subsequently 
re-enacted  in  amended  form,  in  6  Geo.  IV.,  c.  94;  5  &  6  Vict., 
c.  39 ;  40  &  41  Vict,  c.  39,  and  52  &  53  Vict.,  c.  45.  The 
first  in  this  country  was  the  New  York  Factor's  act  (1830,  c, 
179),  which  has  been  followed,  in  effect,  by  various  other 
states  of  the  Union.  It  will  be  impossible  to  discuss  these 
statutes  to  their  full  extent,  but  the  various  statutes  and  the 
cases  bearing  on  the  same  will  be  given  in  the  appended 
note.^" 

<«•  Bott  v.  McCoy,  20  AIr.  578,  56  Am.  Dec.  223. 

110  Bott  V.  McCo7,  20  Ala.  578,  G6  Am.  Dec.  223. 

HI  England:  52  ft  53  Vict.  c.  45.  TWb  act  provides:  "Where 
s  mercantile  agent  is,  with  the  consent  of  the  owner,  in  poesea- 
Blon  of  goode  or  ol  the  documents  of  title  to  goods,  any  sale, 
pledge,  or  other  disposition  of  the  goods,  made  by  him  when  acting 
In  the  ordinary  course  of  buBlnesB  of  a  mercantile  agent,  shall, 
subject  to  the  provisions  of  this  act,  be  as  valid  as  If  he  were  ex- 
pressly anthorlzed  by  the  owner  of  the  goods  to  make  the  same; 
provided  that  the  person  taking  under  the  disposition  acta  in  good 
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on  the  face  of  it  Rome  evidence  of  the  property  being  in  hini- 
gg]£»iii  Q„^  althoo^  the  factor's  acts  in  England  and  in 
the  several  states  are  not  all  couched  in  the  same  terms,  yet 
the  general  purpose  of  them  all  is  the  same;  and  that  is  to 
enable  third  persons  to  deal  with  factors  who  have  been  en- 
trusted with  goods,  or  with  the  indicia  of  title  to  goods,  for 
sale,  as  though  such  factors  were  the  absolute  owners  of  the 
goods."'  And  if  the  factor  make  sufficient  delivery  of  the 
property  or  of  the  indicia  of  title  to  it  he  may  make  succes- 
sive pledges  of  the  same  property  to  the  extent  of  its  full 
value."* 

(0)  Effect  of  factor's  acts. — These  acts  being  in  deroga- 
tion of  the  common  law  must  be  strictly  construed,"'*  and  the 
common-law  rule  still  prevails  in  so  far  as  it  has  not  been 
changed  by  the  factor's  acts ;  and  a  factor  having  the  goods  of 
another  in  his  possession,  for  the  purpose  of  sale,  although 
with  the  documents  of  title,  cannot,  in  the  absence  of  statute, 
pledge  them,  unless  power  to  that  effect  has  been  conferred 
upon  him  by  the  owner."'     By  the  common-law  rule,  as  has 

>"  PhilllpB  T.  Hutb,  6  Mmb.  ft  W.  GT2;  ante,  S  837. 

lUAUen  V.  St.  Louis  Bank,  120  U.  S.  20,  37;  Oeorge  v.  Fourth 
Nat.  Bank,  41  Fed.  267;  Brooke  v.  Hanover  Nat.  Bank,  26  Fed.  301; 
Dodge  v.  Meyer,  61  Cal.  405;  Wlap  v.  Hazard,  66  Cal.  469;  New 
York  Security  ft  Trust  Co.  t.  Llpman,  157  N.  Y.  661;  SolUu  v. 
Gerdau,  119  N.  Y.  380,  16  Am.  St.  Rep.  S43;  Cartwrlght  v.  Wil- 
merdlng,  S4  N.  Y.  621;  Cleveland  v.  Bboeman,  40  Ohio  St.  176. 
"The  general  rule  of  law  U  that,  where  a  person  Is  deceived  by 
another  into  believing  that  he  may  safely  deal  with  property,  he 
bears  the  loss  unleaa  he  can  show  that  he  waa  misled  by  the  act 
of  the  true  owner.  The  legislature  seems  to  ua  to  have  wished  to 
make  it  the  law  that  where  a  third  person  has  Intrusted  goods  or 
the  documents  of  title  to  goods  to  an  agent  who  In  Ibe  course  of 
such  agency  selle  or  pledgee  the  goods,  he  should  be  deemed  by  that 
act  to  have  misled  any  one  who  bona  flde  deals  with  the  agent  and 
makes  a  purchase  from  or  an  advance  to  him  without  notice  that 
be  was  not  authorized  to  sell  or  to  procure  the  advance."  By 
Blackburn,  J.,  In  Cole  v.  North  Western  Bank,  L.  R.  10  C.  P.  364, 
372. 

■■*  PortallB  V.  Tetley,  L.  R.  6  Eq.  140. 

i'»  Victor  Sewing  Mach.  Co.  v.  Heller,  44  Wis.  266. 

"•Paterson  v.  Tash,  2  Strange,  1178;  Lamb  v.  Attenborough,  1 
Beat  ft  a.  831;   Daublgny  v.  Duval,  6  Term    R.   604;    Barnard  v. 
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been  seen,  a  factor  could  not  pledge  a  bill  of  lading  or  oiLer 
document  of  title  of  bis  principal's  goods,  by  indorsement  mi 
delivery,  although  the  indorsee  did  not  know  that  he  held 
them  as  factor  to  sell,"^  unless  the  principal  had  given  him 
authority  to  deal  with  them  as  hia  own."*  But  under  ibe 
statutes  this  is  different.  The  effect  of  these  statutes  brietlv 
then  is  to  protect  innocent  third  parties  who  deal  with  a  faf 
tor  who  has  the  possession  of  goods,  or  the  documentary  evi- 
dence of  title  thereto,  for  the  purpose  of  a  sale,  upon  the  faith 
of  such  possession  and  under  the  belief  that  such  factor  is 
the  owner  thereof.  And  it  seems  that  this  rule  applies  al- 
though such  third  parties  know  that  the  factor  is  an  a^nt, 
but  have  no  knowledge  of  a  principal,  or  of  the  fact  that  h*  is 
nnauthorized  to  sell  or  pledge,  which  authority  be  appareatlv 
has. 

(d)  Prereqnititef. — Although  the  factor  has  power  undir 
the  statutes  to  pledge  goods  in  his  possession,  it  is  necessarv 
that  such  goods  be  in  his  actual,  as  distinguished  from  his  con- 
structive, possession ;""  that  the  consignment  be  made  in  Ihi- 
factor's  name;'^"  and  that  they  be  consigned  to  him  for  the 
purpose  of  sale,'*'     Hence,  under  the  statutes,  a  factor  who  is 

Campbell.  66  N.  Y.  456;  First  Nat.  Bank  of  Toledo  v.  Sliaw,  «1  N. 
T.  283;  and  cases  cited  ante,  note  111, 

■  1' Martini  v.  Coles,  1  Maule  ft  S.  140;  NewBom  t.  TbonitOD. « 
Baat,  17;  Oulcbard  t.  Morgan,  i  Moore,  36. 

iiH  Bo^Bon  V.  Cotes,  6  Maule  A  S.  14;  Michigan  Sute  Bank  t.  Gird- 
ner,  15  QfB.7  (Mass.)  362. 

ii»  Howland  v.  WoodruB.  60  N.  Y.  73;  Bonlto  v,  Mosquera,  2  Bcaw. 
(N.  Y.)  401;  Stevens  v.  Wilson,  6  Hill  (N.  Y.)  512.  A  mere  con. 
slgnee  who  la  not  a  factor,  and  has  not  posseBSion  of  the  goods,  d« 
any  Indicia  of  title,  cannot  pledge  them.  Chicago  Tvlor  PrisilDg 
Press  Co.  v.  Lowell,  60  Gal.  454. 

■»>Covell  V.  Hill,  6  N.  Y.  374;  First  Nat.  Bank  of  Toledo  t.  ShiT 
61  N.  Y.  2S3;  Ktnaey  v.  Leggett,  71  N.  Y.  387;  Bonlto  v.  Uosqam.  t 
BoBw.  (N.  Y.)  401;  Merchants'  ft  T.  Bank  t.  Farmers'  A  M.  Nil 
Bank,  60  N.  Y.  62.  Compare  Pegram  t.  Carson,  10  Bosw,  (N.  T.I 
60G. 

Ill  Cole  V.  North  Western  Bank,  L.  R.  9  C.  P.  470;  Fuent«  '. 
Montis,  L.  R.  3  C.  P.  268;  Biggs  v.  Evans  [1S94]  1  Q.  B.  SS;  Brooks 
T.  Hanover  Nat.  Bank,  26  Fed.  301;  Stollenwerck  v.  Tbacber.  US 
Mass,  224;  Thacher  v.  Moors,  134  Mass.  166;  H.  A.  Prentice  Co. 
v.  Page,  1S4  Mass.  276;  Cook  v.  Beal,  1  Boaw,  (N.  Y.)  497;  Moors  t. 
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not  authorized  to  sell  the  goods  represented  bj  a  bill  of  lading 
or  other  document  of  title  cannot  pledge  them  by  a  transfer  of 
snch  documentary  title.^^'  It  is  also  necessary  that  such  pos- 
session be  obtained  by  the  factor  with  the  owner's  consentj"' 
and  without  fraud. *^*  So  these  statutes  only  apply  where 
the  relation  of  prini^ipal  and  factor  or  agent  exists  between 
the  person  having  a  bill  of  lading  or  goods  In  his  possession 
and  the  real  owner  thereof,  and  where  the  third  person  who 
advanced  money  to  the  factor  did  so  on  the  faith  bf  such  bill 
of  lading  or  goods.^'" 

In  order  for  a  third  person  to  avail  himself  of  these  statutes 
it  is  neeeesary  that  he  should  have  dealt  with  the  factor  in 
good  faith.  If  he  takes  a  pledge  from  a  factor  knowing  that 
the  latter  is  acting  contrary  to  instructions,  he  is  responsible 
to  the  principal  for  a  wrongful  application  of  the  latter's 
property,'^'  So  one  will  not  be  protected  by  the  factor's 
acts,  if  he  has  notice  that  the  factor  is  not  the  real  owner  of 

Kidder,  106  N.  Y.  32;  FranbioBteta  v.  Thomas.  4  Daly  <N.  Y.)  256; 
BoDfto  V.  Mosquera,  2  Bobw.  (N.  Y.)  401.  Authority  to  sell  the 
goods  given  to  him  subseiiuent  to  the  pledge,  without  knowledge  of 
the  pledge,  will  not  make  the  pledge  valid.  Nlckerson  v.  Darrow, 
6  Allen  (Mass.)  419. 

i"Stollenwerck  v.  Thacher,  115  Mass,  224.  See  Stelger  v.  Third 
Nat.  Bank,  6  Fed.  569. 

luvaughan  v.  Moffat,  38  Law  J.  Ch.  144;  Soltau  t.  Qerdau,  119  N. 
T.  3S0,  16  Am.  St.  Rep.  843;  Hazard  v.  Plske,  IS  Hnn  (N.  Y.)  2TT; 
Barnard  v.  Campbell,  55  N,  Y.  456;  Bonito  v.  Mosquera,  2  Boaw. 
(N.  Y.)  401. 

i"H.  A.  Prentice  Co.  v.  Page,  164  Mass.  276;  Hentz  v.  Miller,  94 
N.  Y.  64;  Soltau  t.  Gerdau,  119  N.  Y.  380,  16  Am.  St.  Rep.  843; 
Hazard  v.  Fiske.  83  N.  Y.  287. 

ia»  First  Nat.  Bank  of  Toledo  v.  Shaw,  61  N.  Y.  283;  Howland  v. 
Woodruff,  60  N.  Y.  73;  Stollenwerck  v.  Thacher,  IIS  Mass.  224; 
Thacher  t.  Moors,  134  Mase.  156;  George  v.  Fourth  Nat.  Bank.  41 
Fed.  257. 

i3«  Phillips  V.  Huth,  6  Mees.  ft  W.  572;  Hutchinson  v.  Bours,  6 
Cal.  3S3;  Levi  v.  Booth,  58  Md.  305,  42  Am.  Rep.  332;  St.  Louis  Nat. 
Bank  v.  Ross,  9  Mo.  App.  399;  Covell  v.  Hill,  6  N.  Y.  374;  Wlison 
V.  NasOD,  4  BoBw.  (N.  Y.)  165;  Stevens  v.  Wilson,  6  Hill  (N.  Y.)  B12; 
Cleveland  v.  Shoeman,  iO  Ohio  St.  176;  Macky  v.  Dllllnger,  73  Pa. 
86;  H«nry  v.  Philadelphia  Warehouse  Co.,  81  Pa.  76;  Price  v.  Wis- 
consin M.  ft  F.  Ina.  Co.,  43  Wis.  267. 
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the  goods,  or  if  he  has  knowledge  of  such  circumstances  from 
which  he  ought  to  have  known  that  Uie  factor  Tras  not  the 
owner.^" 

§  S39.    Semedin  of  prineipal  on  nnaathorised  pled^ 

When  the  factor  does  pledge  his  principal's  goods,  vitbout 
authority,  the  latter  may  maintain  an  action  of  trover  agiinat 
him  for  the  conversion  of  the  property,'^  or  in  settling  ac- 
counts between  himself  and  the  factor,  he  is  entitled  to  an 
allowance  for  any  loss  or  damage  that  he  may  have  suffered 
by  reason  of  the  unauthorized  pledge;^'*  or  he  may  mainnin 
an  action  of  indebitatus  assumpsit  against  the  factor  for  the 
value  of  the  goods.^**  Besides  these  remedies  against  the 
factor,  he  may  also  bring  an  action  of  trover  against  the 
pledgee,  as  for  a  conversion  of  the  goods,'*'  and  the  pledgee 
may  recoup  the  amount  of  the  factor's  charges  and  advances 
to  the  principal.^*'  And  if  the  goods  have  not  been  sold  by 
the  pledgee,  he  may  recover  the  goods  themselves  from 
bim,"^  and  in  such  case  he  need  not  pay  the  advances  and 
charges  made  by  the  factor.^'*     But  if  the  pledgee  has  sold 

iiT  Evans  V.  Trueman,  1  Moody  ft  R.  10. 

ii«  Merchants'  Nat.  Bank  v.  Trenholm,  12  Heiafc.  (TeoD.)  5»; 
Kelly  V.  Smith,  1  Blatchf.  290,  Fed.  Cas.  No.  7,67G:  Bott  v.  UcCoy, 
20  Ala.  GTS,  56  Am.  Dec.  3S3. 

i»  Kelly  V.  Smith,  1  Blatchf.  290,  Fed.  Caa.  No.  7,675. 

"0  Kelly  V.  Smith.  1  Blatchf.  290.  Fed.  Cas.  No.  7.676. 

»"Bott  T.  McCoy,  30  Ala.  584.  56  Am.  Dec.  223;  MerchMits' Na' 
Bank  v.  Trenholm,  12  Helsk.  (Tenn.)  520;  Van  Amrlnge  v.  Ptt- 
body.  1  Mason.  440.  Fed.  Caa.  No.  16,S25;  Martini  v.  Coles,  1  MbuI* 
A  S.  140:  First  Nat.  Bank  of  Louisville  v.  Boyce,  7S  Ky.  42;  P«ten 
v.  Balltstler.  3  Pick.  {Mass.)  495.  By  tendering  to  the  factor  Ui« 
amount  due  him.  Daublgny  v.  Duval,  5  Term  R.  604.  Wfiboui 
any  tender  of  factor's  charges  or  advances.  Ludden  v.  BuHalo 
Batting  Co..  22  111.  App.  415.    Replevin.    Gray  v.  Agnew,  95  111.  31^ 

iBiLudden  v.  Bultalo  Batting  Co.,  22  111.  App.  415:  Mack;  t. 
Dillinger,  73  Pa.  85;  First  Nat.  Bank  of  LonlsvlUe  v.  Boyce,  VS  Ky 
42. 

iMBott  V.  McCoy,  20  Ala.  578.  66  Am.  Dec.  223;  Mackj  v.  Dil- 
linger. 73  Pa.  85;  Lallande  v.  His  Creditors,  42  La.  Ann.  T0&. 

"•Macky  v.  Dillinger,  73  Pa.  85;  Gray  v.  Agnew.  95  III.  31E. 
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the  goods  the  principals  may  bring  an  action  of  assumpsit 
against  him  for  money  had  and  received."" 

§  840.    Power  to  delegate  his  authority. 

A  factor  having  been  employed  by  reason  of  the  confidence 
the  principal  has  in  his  skill  and  discretion,  he  cannot  or- 
dinarily delegate  bis  authority  to  another  ;*"  unless  the  prin- 
cipal confers  on  him  such  power  of  delegation  or  substitution; 
and  this  may  be  done  in  writing,  by  words,  or  by  acts,  whicb 
acts  or  words  may  by  implication  give  the  authority  or  ratify 
the  anbatitution  after  it  is  made."^ 

But  of  course  this  rule  may  be  relaxed  and  a  subagent  be 
employed  when  such  is  the  usual  course  of  business.  Where 
the  usual  course  of  the  management  of  the  principal's  affairs 
in  the  employment  of  a  subagent  has  been  pursued  for  a 
len^b  of  time,  and  been  recognized  by  the  owners  of  prop- 
erty, they  will  be  taken  to  have  adopted  the  acts  of  the 
subagent  as  the  acts  of  the  factor  himself;"*  or  where  from 
the  nature  of  the  trust  it  cannot  be  presumed  that  the  prin- 

I »  No  well  T.  Pratt,  6  Cueh.  (Mass.)  Ill;  Chlcherlng  v.  Hosmer, 
12  Maw.  1S3. 

iMCBtlln  T.  Bell,  4  Camp.  1S3;  Cockran  v.  Irlam,  2  Maule  *  S. 
301,  note;  Solly  v.  Ratlibone,  2  Maule  ft  S.  29S;  Schmallng  v.  Thom- 
llnson,  6  Taunt.  U7;  Warner  v.  Martin,  11  How.  (U.  8.)  209; 
HarralBon  t.  Stein,  SO  Ala.  347;  Terry  t.  Bamberger,  44  Conn.  66S; 
LoomU  V.  Simpson.  13  Iowa,  532;  Mark  v.  Bowers,  4  Mart.  (N.  S.; 
La.)  96;  Reynolds  v.  Klrkman,  8  Mart.  (N.  S.;  La.)  464;  Housel  t. 
Tbrall,  IS  Neb.  484;  Burke  v.  Frye,  44  Neb.  223;  Toland  v.  Murray, 
18  JohDB.  (N.  Y.)  24;  Campbell  v.  Reeves,  3  Head  (Teon.)  226; 
Merchants'  Nat.  Bank  v.  Trenbolm,  12  Hetak.  (Tenn.)  520.  An 
asfllsnee  for  the  benefit  of  creditors  of  a  factor  does  not  become  the 
factor  of  persons  who  had  consigned  goods  to  his  assignor  tor  sale. 
Cameron  v.  Crouse,  11  App.  Dlv.  (N.  Y.)  391. 

iiTLoomlfl  V.  Simpson,  13  Iowa,  632;  McMorrls  v.  Simpson,  21 
Wend.  (N.  Y.)  610;  Grlelf  v.  Cowgulll,  2  Disn.  (Ohio)  68,  60; 
Campbell  v.  Reeves,  3  Head  (Tenn.)  226;  Merchants'  Nat  Bank  v. 
Trenholm,  12  Helah.  (Tenn.)  620. 

!■■  Warner  v.  Martin,  11  How.  (U.  S.)  209,  223;  Trueman  v.  Loder, 
11  Adol.  ft  B.  689;  Terry  v.  Bamberger,  44  Conn.  568;  Darling  v. 
Stanwood,  14  Allen  (Mass.)  504;  Planters'  ft  F.  Nat.  Bank  v.  First 
Nat.  Bank,  75  N.  C.  534;  Strong  v.  Stewart,  9  Helsk.  (Tenn.)  187, 
147. 

C.   ft  S.— 112. 
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cipal  expected  the  factor  to  accomplish  the  purpose  by  him- 
self.'" So  if  the  necessities  of  the  case  require  that  the 
factor  should  employ  a  subagent,  he  may  do  so"*  Of 
course,  as  in  the  ease  of  all  other  agencies,  the  performance 
of  mere  ministerial  or  mechanical  acts  may  be  delegated  to  a 
subagent 

If  the  principal  has,  expressly  or  impliedly,  authorized 
his  factor  to  employ  a  subagent,  and  the  factor  eserciffs 
due  care  in  the  employment  of  such  a  person,  he  will  not 
be  liable  for  the  acts  of  such  subagent.'*^  "It  mnst  be 
remembered,  however,  that  there  is  a  wide  difference  between 
the  employment  of  a  servant  or  subagent  by  the  factor,  bdJ 
the  delegation  of  authority  or  a  substitution.  The  factor 
may  act  through  or  by  the  hand  of  another,  and  yet  there  be 
no  pretense  that  there  has  been  a  substitution  in  such  a  sense 
as  to  bind  the  principal.  And  until  the  fact  of  aubstitutJoD, 
with  the  conaent  and  approbation  of  the  principal,  is  once 
established,  there  is  no  ground  for  claiming  that  his  remetlj 
is  against  the  substitute  instead  of  the  original  factor.'"" 

§  841.    To  extend  time  of  paymmt. 

Usually  when  the  factor  has  completed  a  sale,  his  services 
are  performed,  and  if  he  sells  on  credit,  he  has  no  implied 
authority  thereafter  to  extend  the  time  of  payment.^*' 

§  842.    To  anbmit  to  arbitration. 

For  the  same  reason  he  has  no  implied  power  to  bind  bis 
principal,  by  submitting  to  arbitration  any  claim  or  dispute 
that  may  arise  out  of  the  transaction  in  which  he  has  been 
employed  for  his  principal. ''*     Thus,  he  cannot  submit  to 

ia>Grieff  V.  CowguUl,  2  Disn.  (Ohio)  58.  60. 

iioMcMorriB  V.  Simpson,  21  Wend,  (N.  T.)  610;  Loomls  v.  Sim? 
eon.  13  Iowa,  532;  Dorchester  ft  M.  Bank  v.  New  England  Bank.  1 
Cuah.  (Mass.)  177. 

KiMcCantB  v.  Wells.  3  S.  C.  569;  Loomla  v.  Simpson,  13  Ion, 
632. 

143  Loomla  T.  Simpson,  13  Iowa,  532, 

143  DouKlaaa  v.  Bernard,  Aoth.  (N.  T.)  278;  Halraton  v.  Medley,  i 
Grat.  (Va.)  96.  See,  Van  Alea  v.  Vanderpool,  6  Johns.  (N.  T.)  «S, 
5  Am.  Dec.  192. 

'"Carnochan  v.  Gould,  1  Bailey  (S.  C.)  179.  19  Am.  Dec  6<8; 
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arbitration  a  claim  for  damagca  arising  out  of  an  alleged 
breach  of  an  implied  warranty  of  the  quality  of  the  thing 
sold.'" 

g  843.    To  compromise. 

A  factor  is  employed  to  sell  only,  and  when  he  has  done 
BO  he  has  no  implied  authority  to  compromise  the  claim  for 
the  purchase  price  of  the  goods  so  sold,  nor  may  he  in  any 
manner,  without  express  authority,  discharge  such  claim,  ex- 
cept upon  the  receipt  of  the  purchase  price  in  full.^*' 

g  84i.    To  rescind  sale. 

And  aa  the  factor's  authority  ordinarily  terminates  when 
the  sale  is  completed,  he  cannot  thereafter  do  anything  in 
the  way  of  rescinding  a  sale  previously  made  by  him.'*^ 

§  S46.     To  transfer  property  in  payment  of  his  own  debt. 

A  factor,  in  order  to  pass  title,  must  sell  his  principaFs 
property  according  to  the  usages  of  trade  or  the  instructions 
of  his  principal.  He  cannot,  therefore,  deliver  the  goods  of 
his  principal  in  satisfaction  of  his  own  debt,  or  sell  them  in 
any  irr^ular  manner  so  as  to  pass  the  title,'**  though  he 
may  have  a  lien  on  the  goods  for  his  advances,*'"  or  though 

Ingraliam  v.  Wbltmore,  76  III.  £4.  But  see  Curtis  t.  Barclay,  6 
Barn,  ft  C.  141. 

iitcarnochan  v.  Gould,  1  Baile7  (S.  C.)  179,  19  Am.  Dec.  668. 

i>«Ore«nIeaf  v.  Moody,  13  Allen  (Mase.)  363;  Monnett  r.  Mem, 
137  N.  T.  151;  Blackman  v.  Green,  24  Vt.  17. 

i«7  Smith  v.  Rice,  1  Bailey  (S.  C.)  648.  See  Macaulay  v.  Palmer, 
125  N.  Y.  742. 

'4B  Warner  v.  Martin,  11  How.  (XI.  S.)  209;  Thompeon  v.  Barnum, 
49  Iowa,  392;  Hadwln  v.  Flak,  1  La.  Ann.  74;  Miller  v.  Schneider, 
19  La.  Ann.  300,  92  Am.  Dec.  536;  Benny  v.  Rhodes,  18  Mo.  147,  69 
Am.  Dec.  S93:  Benny  v.  Pegram,  18  Mo.  191,  59  Am.  Dec.  298; 
Holton  V.  Smith,  7  N.  H.  446;  Chllda  v.  Waterloo  Wagon  Co.,  37 
App.  Dlv.  (N.  T.)  242;  HoOman  v.  Kramer,  123  N.  C.  66S.  Nor  can 
the  conaignment  be  sublected  by  the  conBlgnee's  creditors  to  tbe 
payment  of  bis  debts.  Sturm  T.  Baker,  150  U.  8.  312,  330;  Moore  v. 
Hlllabrand,  16  Abb.  N.  C.  {N.  T.)  477;  Thompson  y.  Barnum,  49 
Iowa.  392. 

i««  Benny  v.  Rhodes,  18  Mo.  147,  69  Am.  Dec.  293. 
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the  accounts  between  die  factor  and  principal  may  bein  tbe 
factor's  favor;'""  nnlees  he  is  authorized  by  statute  to  do 
BO.*"  Thua  -where  a  factor  has  delivered  goods  of  his  priD- 
cipal  in  satisfaction  of  his  own  debts,  although  the  factor 
has  accepted  and  paid  a  bill  of  the  principal  drawn  on  ac- 
count of  the  consignment,  which  exceeds  in  amount  the 
value  of  the  goods  delivered,  and  there  has  been  no  appro- 
priation of  that  payment  to  any  particular  items  of  the  a^ 
count  between  the  principal  and  factor,  nevertheless  that 
amount  will  not  be  appropriated  to  payment  for  the  gxi^ 
so  delivered  by  the  factor.'" 

The  factor's  authority  ia  to  sell  only,  and  "when  a  contract 
is  proposed  between  factors,  or  between  a  factor  and  a  creditor, 
to  pass  property  for  an  antecedent  debt,  it  is  not  a  sale  in  the 
l^al  sense  of  that  word,  or  in  any  sense  in  which  it  is  used  in 
reference  to  the  commission  which  a  factor  has  to  sell.  It  is 
not  according  to  the  usage  of  trade.  It  is  a  naked  transfer  of 
property  in  payment  of  a  debt  Money,  it  is  true,  ia  the  con- 
sideration of  such  transfer;  but  no  money  passes  between  the 
contracting  parties.  The  creditor  pays  none,  and  when  the 
debtor  has  given  to  him  the  property  of  another,  in  release  of 
his  obligation,  their  relation  has  only  been  changed  by  his  vio- 
lation of  an  agency  which  society,  in  its  business  relations. 
cannot  do  without  When  such  a  transfer  is  made  by  a  factor, 
for  his  debt,  it  is  a  departure  from  the  usage  of  trade,  known 
as  well  by  the  creditor  as  it  is  by  the  factor.  It  is  more;  it 
is  a  violation  of  all  that  a  factor  contracts  to  do  with  the  prop- 
erty of  his  principal.  It  has  been  given  to  him  to  sell  He 
may  sell  for  cash  or  he  may  do  so  upon  credit,  as  may  be 
the  usage  of  trade.  A  transfer  for  an  antecedent  debt  is 
not  one  thing  or  the  other;  both  debtor  and  creditor  know 
it  to  be  neither.'"""  So  a  factor  cannot  retain  the  proceed? 
of  a  sale  of  goods  consigned  to  him  for  the  purpose  of  can- 

ISO  Bennr  v.  Pegnun,  18  Ho.  191,  69  Am.  Dec.  298. 
isiSee  Victor  Sewing  Mach.  C«.  v.  Heller,  ii  Wis.  265;  Wvier 
V.  Martin.  11  How.  (0.  S,)  209. 
i«3  Benn7  v.  Rhodes,  18  Mo.  147,  59  Am.  Dec.  393. 
iM  Warner  v.  Martin,  11  How.  (U.  S.>  209.  826. 
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celing  a  debt  due  to  bim  from  the  person  from  whom  the 
goods  were  derived,'"* 

§  846.    To  indraae  negotisble  paper. 

So  it  seems  tiiat  a  factor  has  no  implied  authority  to  make, 
accept,  or  indorse,  n^otlable  paper  on  behalf  of  his  prin- 
cipal,''"' and  even  where  he  agrees  to  indorse  negotiable  pa- 
per be  is  not  bound  to  indorse  a  note  taken  for  goods  sold  by 
a  general  agent  of  his  principal  over  bis  protest,  and  after 
his  statement  that  he  would  not  indorse  the  note,  though, 
after  the  sale,  he  delivered  the  goods,  and  took  the  note  there- 
for the  same  as  other  customers'  notes.''* 

IT.  Donxs  AiiD  Lubujiixs  oi  Factob  to  Prihoifai. 
§  817.    How  affected  by  usage. 

It  has  been  seen  in  a  previous  section  that  a  factor's  pow- 
ers are  regulated  to  a  great  extent  by  the  usages  of  trade  at 
the  time  and  place  in  which  he  acts.  From  this  it  follows 
that  his  duties  and  liabilities  to  his  principal  are  likewise 
regulated  by  such  usages  or  customs ;  and  if  a  factor  in  mak- 
ing a  sale,  acts  in  good  faith  according  to  the  custom  or  usage 
at  that  time  and  place,  in  similar  cases,  and  he  has  not  ex- 
press instructions  to  the  contrary,  he  will  not  be  responsible 
to  his  principal  for  any  loss  that  may  result  therefrom.^'*' 
In  fact  if  he  has  not  been  instructed  otherwise,  it  is  his  duty 
to  act  according  to  such  usages  and  customs,  and  to  transact 
the  business  entrusted  to  him  in  the  manner  in  which  it  is 

>««Bell  V.  Powell,  23  La.  Ann.  797;  Succession  of  Norton,  24  La. 
Ann.  318. 

i»e  See  Murray  y.  Bast  India  Co.,  6  Bam.  &  Aid.  204. 

iM  Sprlngfleld  PertUlzer  Co.  v.  TompklnB,  16  Ind.  App.  4l)S. 

1"  Phillips  T.  Molr,  69  III.  lE5i  Bailey  v.  Benaley.  87  111.  ESG; 
Blandford  v.  Wing  Flour  Mill  Co..  24  111.  App.  596;  Kelley  v. 
Magiiire,  99  111.  App.  317;  Rapp  v.  Orayaon,  2  Blackf.  (Ind.)  130; 
Byrne  v.  Schwlng,  6  B.  Mon.  (Ky.)  199;  Goldsmitli  v.  Mantaelm, 
109  Mass.  187;  Oreenleaf  t.  Moody,  13  Allen  (Mase.)  3S3;  CUrk  v. 
Tan  Nortbwlcfa,  1  Pick.  (Mass.)  343;  Davis  t.  Kobe,  36  Minn.  214, 
1  Am.  St  Rep.  663;  Farmers'  *  M.  NbL  Bank  v.  Spragne,  62  N.  T. 
605;  Vincent  v.  Rather,  31  Tex.  77,  98  Am.  Dec.  516;  Bllas  v.  Arnold, 
8  Tt.  252,  30  Am.  Dec.  467. 
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usually  trausacted  by  other  factors  at  the  same  time  ud 
place,^"*  And  one  who  consigns  merchandise  to  a  factor  it 
a  foreign  port  cannot  hold  the  factor  responsible  for  tbe 
cancellation  of  a  contract  of  sale  by  a  purchaser  as  permit- 
ted by  the  custom  of  that  port,  even  thou^  the  custom  seenu 
unreasonable.*  ** 

§  848.    Duty  to  remain  loyal. 

As  great  confidence  and  trust  is  reposed  by  the  principal 
in  the  factor,  it  is  the  duty  of  the  latter  to  always  remiin 
loyal  to  the  interests  of  the  former,  and  to  do  nothing  that 
will  abuse  the  confidence  and  trust  thus  reposed  in  him. 
And,  without  the  consent  of  his  principal,  it  is  his  duty  to 
undertake  no  business  or  to  represent  no  interests,  whether 
his  own  or  another's,  that  will  in  any  way  conflict  with  his 
principal's  interests.*""  Thus,  a  factor  cannot,  without  the 
principal's  consent,  act  as  agent  for  botii  buyer  and  seller 
in  the  same  transaction  ;*"*  nor  can  he  unite  in  himself  the 
opposite  characters  of  buyer  and  seller,  or  seller  and  buyer, 
unless  his  relation  with  his  principal  has  been  diasolred, 
or  there  is  a  deliberate  agreement  between  him  and  his  prin- 
cipal to  that  effect  He  cannot  purchase  on  his  own  ac- 
count that  which  his  duty  or  trust  requires  him  to  sell  on 
the  accoimt  of  his  principal;*"'  nor  can  he  purchase  on  ac- 
count of  his  principal  that  which  he  sells  on  his  own.'" 

lis  Brink  v.  Dolaen,  8  Barb.  (N.  Y.)  337,  338. 

"•  Charlotte  Oil  A  Fertilizer  Co.  v.  Hartog.  85  Fed.  160. 

"0 Clarke  y.  Tipping,  9  Beav.  281;  ETana.v.  Potter,  2  Oall.  U, 
F«d.  Cas.  No.  4.E69;  Rice  v.  Brook,  20  Fed.  611;  Blctael  v.  SavTer,  *i 
Fed.  847;  Babcock  v.  OrbiBon,  26  Ind.  75;  Leeeane  t.  Cook.  l(i  L«. 
(O.  S.)  62;  Greely  v.  BarUett,  1  Me.  172, 10  Am.  Dec.  64;  Keiglileri. 
Savage  Mfg.  Co.,  12  Md.  383,  71  Am.  Dec.  600;  Benedict  t.  Inland 
Graia  Co.,  80  Ho.  App.  449;  Qovan  v.  Cuahlng,  111  N.  C.  468.  It 
ia  said  in  tbis  caae  tbat  "a  factor  le  required  to  act  with  the  utmost 
good  faith  toward  bis  principal  In  the  discharge  of  hla  dutiea." 

in  Bensler  t.  Hoon,  7  UI.  App.  416. 

laaKelgblar  t.  Savage  Mfg.  Co..  12  Hd.  SSS,  71  Am.  Dec.  600; 
WadBworth  v.  Oar.  118  Mnaa.  44;  Slma  v.  Miller,  37  S.  C.  402.  34  Am- 
St.  Rep.  762;  Martin  v.  Moulton.  8  N.  H.  C04;  Tllleny  v.  Wolvtfton, 
46  MluD.  266. 

>■■  Kelgbler  t.  Savage  Mfg.  Co.,  12  Md.  386,  71  Am.  Dee.  600. 
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The  principal  mav,  however,  elect  to  treat  such  a  sale  as 
valid,  and  maintain  an  action  against  the  factor,  as  purchaser, 
for  goods  sold  and  delivered,'®*  If  the  factor  does  not  dis- 
close the  purchaser,  the  principal  has  a  right  to  elect  to  af- 
finn  or  repudiate  the  sale  until  he  has  knowledge  that  his 
factor  is  the  purchaser ;  and  if  he  subsequently  affirm  such 
sale  he  is  entitled  to  recover  the  amount  reported  by  the 
factor  to  be  due  him,'*"  or  he  may  repudiate  the  sale  upon 
obtaining  knowledge  as  to  the  purchaser  and  recover  the 
highest  market  value  of  the  goods  at  any  time  before  obtain- 
ing such  knowledge  although  the  factor  may  have  made  ad- 
vances on  such  goods."*  Likewise,  it  is  the  factor's  duty 
to  deal  with  the  subject  of  the  agency  for  the  principal's  bene- 
fit only,  and  not  to  attempt  to  make  any  profit  out  of  it 
for  himself.'*^ 

§  848.    To  keep  principal  informed. 

It  follows  from  the  above  rule  that  it  is  also  the  factor's 
duty  to  give  his  principal  all  necessary  and  useful  information 
respecting  the  affairs  of  his  agency,  that  raay  be  acquired  by 
him,  and  which  it  is  important  that  his  principal  should  know 
in  order  that  he  may  be  better  able  to  advance  or  protect  his 
interests.  If  tlie  factor,  having  such  information,  does  not 
^ve  it  to  his  principal,  after  he  has  sufficient  opportunity  to 
do  so,  he  will  be  responsible  to  the  principal  for  any  losa 
that  may  result  from  his  negligence."*     Thus,  as  has  been 

>«<Wadsworth  v.  Gay.  118  Mass.  44;  Sims  v.  Miller,  37  S.  C.  402, 
34  Am.  St.  Rep.  762, 

IKS  Sims  V.  Miller,  37  S.  C.  402,  34  Am.  St.  Rep.  762. 

iMSims  V.  Miller,  37  S.  C.  402.  34  Am.  St.  Rep.  762. 

>"  Hammond  v.  Olmstead,  10  Fed.  223;  Thayer  v.  Hotlman,  53 
Ktm.  723;  Folndexter  v.  King,  21  La.  Ann.  697;  Payne  v.  Waterston, 
16  La.  Ana.  239;  Vandyke  v.  Brown,  S  N.  J.  Eq.  657;  Hidden  v. 
Waldo,  66  N.  Y.  294;  Mealor  v.  Kimble,  6  N.  C.  (2  Murph.)  272; 
Alexander  v.  Morris,  3  Call.  (Va.)  89. 

■"Smith  V.  Lascellea,  2  Term  R.  187;  Forreatler  v.  Bordman,  1 
Story,  43,  Fed.  Cas,  No.  4,94G;  Ete  Taetett  v.  CrouEillat,  2  Wash. 
C-  C.  132,  Fed.  Caa.  No.  3,828;  Western  Union  Cold  Storage  Co.  v. 
Winona  Produce  Co.,  197  111.  457;  Howe  v.  Sutherland.  39  Iowa,  484; 
De  Laiardl  v.  Hewitt,  7  B.  Mon.  (Ky.)  698;  Area  v,  Mllllken,  35 
La.  Ann.  1150;  Plnkham  v.  Crocker,  77  Me.  563;  Qreely  v.  BarUett, 


zedbyGoOgIc 


1784  FACTORS.  g  850 

eeec,  where  the  factor  is  instructed  to  effect  inBurance  on 
his  principal's  goods  and  he  fails  to  do  so,  it  is  his  dot; 
to  inform  his  principal  of  that  fact,  and  if  he  does  not  io 
BO,  he  himself  will  be  liable,  as  insnrer,  for  any  loss  thst 
may  follow  therefrom;*"*  and  the  same  rule  applies  where 
it  has  been  his  custom  to  insure  his  principal's  goods  and 
he  decides  to  do  so  no  Ifmger.'^*  So  where  a  factor  selling 
the  goods  of  his  principal  on  credit,  taking  a  note  foi  the 
price,  gives  notice  of  the  sale  to  his  principal,  and  credits 
him  with  the  amonnt,  but  omits  to  give  notice  of  the  nonpaj- 
ment  of  the  note  at  maturity,  the  factor  becomes  respomible 
for  the  whole  amount  of  the  debt*^* 

§  850.    Dilig:enoe  and  pmdaioe  reqniied. 

Where  a  person  holds  himself  out  to  do  the  business  of  ■ 
factor  he  impliedly  represents  that  he  possesses  the  same 
degree  of  skill  and  knowledge  as  is  usually  possessed  by 
others  in  the  same  business ;  and  he  is  bound  to  exercise  that 
skill  and  knowledge  with  a  reasonable  degree  of  diligence 
and  prudence.  If  injury  result  from  his  failure  to  possess 
and  exercise  reasonable  skill  and  diligence,  be  will  be  re- 
sponsible therefor  although  be  may  have  neither  been  guilty 
of  fraud,  nor  of  such  gross  negligence  as  to  carry  with  it  the 
insignia  of  fraud.'^"     Or  as  has  been  held:     A  consignee 

1  Me.  172,  10  Am.  Dec.  54;  Amorr  v.  Hamilton,  17  Maes.  108;  GlT«n 
T.  Lemolne,  36  Mo.  119;  Halle?  t.  Porter,  82  Mo.  471,  82  Am.  Dec. 
141;  Sprulll  \.  Davenport,  116  N.  C.  34;  Devall  v.  Bnrbridge,  4 
Watts  k  S.  (Pa.)  306;  Arrott  v.  Brown,  6  Whart  (Pa.)  9;  Brown 
V.  Arrott,  6  Watts  A  S.  (Pa.)  402;  Harvey  v.  Turner,  4  Rawle  (Pa.) 
223. 

iB>  Callander  v.  OelrlchB,  6  Blng.  N.  C.  68;  Smith  v.  LAScellffl,  I 
Term  R.  1S7;  De  Tastett  v.  Crouslllat,  2  Wasb.  C.  C.  132,  Fed.  Cas. 
No.  8,828.  , 

iTd  Area  v.  MllUken,  36  La.  Ann.  1160;  Smith  v.  Lascelles,  !  Tcnn 
R.  187. 

"•Harvey  v.  Turaer,  4  Rawle  (Pa.)  223. 

17!  EvaoB  v.  Potter,  2  Qall.  12,  Fed.  Caa.  No.  4,669;  Barrlll  v.  Phil- 
lips, 1  Gatl.  360,  Fed.  Cas.  No.  2,200;  Milwaukee  Nat  Bank  v.  dO 
Bank  of  Oswego,  103  U.  S.  668;  Foster  v.  Buah,  104  Ala.  661: 
Brown  v.  Clayton,  12  Ga.  664;  Poster  v.  Waller,  76  111.  4S4;  DesUer 
V.  Beers,  32  111.  368,  83  Am.  Dec.  274;  Cbaodler  v.  Hogle,  68  111.  46; 
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is  bound  to  the  same  degree  of  care  ai 
ing  the  buainess  of  the  couBignor,  whi 
exercise  in  the  maoagenient  of  his  o 
to  the  consignor  in  ease  of  negligent 
he  delays  a  sale  of  goods  consigned  ' 
able  length  of  time,  and  the  goods 
that  his  principal  loses,  he  is  liable  fo 
A  factor  is  not  held,  however,  to  su 
that  he  shall  he  successful  at  all  e^ 
quired  of  him  that  he  exercise  the  s 
and  skill  as  is  usaallj  exercised  by  ot 
under  similar  circumstance.  Thm 
vised  the  sale  of  a  consignment  of  g 
the  consignor  of  the  weak  condition 
ing  the  consignment  in  accordance  w 
consignor,  does  not  become  liable  f( 
gence,  merely  because  he  afterwards 
market.'''^     Nor  will  he  be  responsil 

PhlUlpa  T.  Molr,  69  III.  155;  Craig  v.  1 
103  111.  App.  486;  Babcock  t.  Orblson.  25 
Iowa,  669;  Bartle  v.  Pbelps.  39  Iowa,  49 
Iowa,  4S4;  Atkinson  t.  Burton,  4  Bush  (I 
man,  4  Bibb  (K7.)  282;  Lesesne  t.  Cook, 
White,  11  IiB.  Ann.  170;  Polsom  v.  Musa 
622;  Greely  v.  Bartlett,  1  Me.  172,  10  Am. 
21  Md.  186,  S3  Am.  Dec.  666;  Ewalt  t.  Hs 
V.  Cobb,  76  Minn.  420;  McLean  t.  Rutbe 
T.  Inland  Grain  Co.,  80  Mo.  App.  449;  Jer 
687;  Hilbank  t.  Dennlatoun,  21  N.  Y.  38< 
6  Johns.  (N.  T.)  69,  6  Am.  Dec.  192;  Lei 
Y.)  646;  Patterson  y.  Mclver,  90  N.  C.  49! 
N.  C.  34;  Oovan  t.  Cuahlng.  Ill  N.  C.  458 
216,  6  Am.  St  Hep.  700;  Dickaon  T.  Sere 
T.  Wells,  3  Rich.  (S.  C.)  E69;  Walker 
Vincent  v.  Rather,  31  Tex.  77,  98  Am.  Dt 
Munf.  (Va.)  34,  7  Am.  Dec.  681. 

IT*  Deshler  t.  Beers,  32  lit.  S68,  83  Am 
T.  Waller,  76  III.  464,  vhere  It  le  held  thi 
degree  of  Tlgllance"  In  learning  the  pec 
Chaser  where  he  makes  a  sale  on  change 

IT4  Roberts  V.  Cobb,  76  Minn.  420. 

IIS  Charlotte  Oil  ft  Fertilizer  Co.  v.  Ha 
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ment,  if  he  otherwise  acts  in  good  faith  and  with  due  dili- 
gence and  skill.^^"  As  to  whether  or  not  a  factor  has  been 
negligent  in  any  transaction  ie  a  question  to  be  determined 
by  the  jury  from  the  circumstances  of  the  case,  with  iIlBt^l^ 
tions  from  the  court^^^ 

§  851.    Dnty  in  regard  to  initmctiou. 

(a)  In  general. — As  a  general  rule,  it  is  the  duty  of  a  fac- 
tor to  obey  all  instructions  given  to  him  by  his  principaL  If 
he  does  not  do  so,  and  the  case  falls  under  none  of  the  ex- 
ceptions hereafter  noted,  he  will  be  liable  to  his  principal 
for  any  loss  that  may  ensue  as  a  result  of  his  disobedience.''' 

i'«  Moore  T.  Mourgue,  Cowp.  480;  Van  Alen  v.  Vandemool,  i 
Johns.  (N.  Y.)  69,  E  Am.  Dec.  192;  L«Terick  t.  Meigs,  1  Cow.  (N. 
Y.)  646;  It  niB  Instructions  give  him  a  discretion  In  selling,  Mil- 
bank  T.  Dennletoun,  21  N.  Y.  386. 

ii^Helnemann  v.  Heard,  62  N.  Y.  452;  Elchel  t.  Sawyer.  44  Fed. 
846.    Compare  Ewalt  t.  Harding,  16  Md.  160. 

lit  England:  De  Comas  v.  Frost,  3  Moore  P.  C.  (N.  S.)  IM; 
Smart  v.  Sandani,  E  C.  B.  895;  Stearlne  Kaarsen  Fabrlck  Oonda  Co. 
T.  Helntzmann,  112  E.  C.  L.  56,  IT  C.  B.  (N.  a.)  66. 

Unitea  States:  Courcler  v.  Rftter,  4  Wash.  C.  C.  649,  Fed.  Caa.ND. 
3,282;  Brown  y.  McGran,  14  Pet.  473;  Elchel  y.  Sawyer.  44  Fed.  S5ft. 

Connecticut:    Weed  t.  Adams,  37  Conn.  378. 

Georgia:  Day  t,  Crawford,  13  Oa,  608;  Hatcher  v.  Comer,  It  Ot 
418;  Gray  v.  Bass,  42  Qa.  270. 

Illinoia:  Shoenfeld  v.  Flelaher,  73  111.  404;  lArmlnle  v.  Csrltj, 
114  111.  193;  Rollins  v.  Duffy,  18  HI.  App.  398. 

Louisiana:  Copes  t.  Phelps,  24  La.  Ann.  662;  Gordon  v.  Wrl^t, 
29  La.  Ann.  812;  Polndezter  v.  King,  21  La.  Ann.  697. 

Maiytana:    CurUs  t.  Giljnef,  59  Md.  131, 

MassachusetU:  Maynard  t.  Pease,  99  Maas.  555;  Dwlght  t.  Whit- 
ney, 16  Pick.  179. 

Michigan:    Howland  t.  Davis,  40  Mich.  645. 

Minnesota:    Mobile  Fruit  A  Trading  Co.  v.  Potter,  78  Minn.  437. 

MUsissippi:    Cotton  v.  Hlller,  52  Mlsa.  7. 

Missouri:  Slgeraon  v.  Pomeroy,  13  Mo.  620;  Switser  v.  Connett, 
n  Mo.  83;  Pomeroy  t.  Slgeraon,  22  Mo.  177;  Furth  v.  Miller's  Bi'i, 
67  Mo.  App.  241. 

Nebraska:    Houeel  v.  ThraJl,  18  Neb.  484. 

Sev>  Hampshire:    Frothlngham  v.  Everton,  12  N.  H,  239. 

Nev>  York:  Erans  v.  Root,  7  N.  Y.  186.  67  Am.  Dec.  612;  Scott  t. 
Rogers,  31  N.  Y.  676;  Blot  t.  Bolceau,  3  N.  Y.  78.  61  Am.  Dec  MS; 
Leverlck  T.  Meigs,  1  Cow.  645;  Hilton  v.  Vanderbllt.  82  N.  Y.  691. 
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But  if  he  obeys  aticli  inBtructionB  and  the  losa  ts  caused  with- 
out any  fault  on  hia  part,  the  factor  would  not  be  liable  there- 
for.*^*  It  is  his  duty  to  obey  all  instructions  in  r^ard  to 
the  sale  of  his  principal's  goods,  and  if  he  sells  contrary  to 
the  directions  of  hia  principal  he  will  be  personally  respon- 
sible for  any  damages  or  loss  to  his  principal,  resulting  there- 
from.^*" Thus  if  a  factor  or  agent  having  sold  goods  belong- 
ing to  his  principal,  be  ordered  by  him  not  to  deliver  them 
to  the  buyer,  while  tbey  are  still  in  transitu,  there  being  doubts 
as  to  the  buyer's  solvency,  and  the  factor  delivers  them  notr 
withstanding  such  order,  and  without  receiving  security,  he 
will  be  responsible  to  the  principal  for  the  losa  sustained  by 
reason  of  the  buyer's  insolvency.**^  So  if  a  factor  is  in- 
structed not  to  sell  for  less  than  a  specified  sum,  and  he  dis- 
regards such  instruction  and  sells  below  that  price,  be  will 
be  liable  for  the  ensuing  loss.**'     If  he  is  instructed  to  sell 

North  Carolina:  Beasent  v.  Harris,  63  N.  C.  642;  Sprulll  v.  Dav- 
enport, 116  N.  C.  34. 

PenTisylvanta:  Oeyer  v.  Decker,  1  Teatea,  486;  Porter  v.  Patter- 
son, IE  Pa.  229. 

South  Carolina:  Barksdale  v.  Brown,  1  Nott  ft  McC.  617,  9  Am. 
Dec.  720;  Wllktuflon  v.  Cftmpbell,  1  Bay,  169. 

Tennestee:  Johnson  v.  Wade,  2  Baxt.  480;  Strong  v.  Stewart,  9 
Helsk.  137;  Thomson  v.  WoodniB,  7  Cold.  401. 

Vermont:  B1I88  v.  Arnold,  8  Vt  252,  30  Am.  Dec.  467;  Blgelow 
▼.  Walker,  24  Tt.  149,  68  Am.  Dec.  156. 

yirginia:  Howatt  v.  Davis,  G  Munf.  34,  T  Am.  Dec  681;  Campbell 
T,  Angus,  91  Va.  438. 

WUconain:    Hall  v.  Storre,  7  Wis.  363. 

If  tie  la  Inetructed  to  "sell  on  arrival,"  It  Is  liie  duty  to  do  ao. 
Kvana  v.  Root,  7  N.  T.  186,  67  Am.  Dec.  512. 

•'■Mllbum  Wagon  Co.  v.  Evans,  30  Minn.  89;  Barrows  v.  Cush- 
■wmy.  37  Mich.  481;  Slgerson  v.  Pomeroy,  13  Mo,  620. 

iM  Walker  v.  Smith,  4  Dall.  (U.  S.)  389;  Barksdale  v.  Brown,  1 
Mott  A  McC.  (S.  C.)  720,  9  Am.  Dec.  720;  Howatt  v,  Davla,  6  Munt. 
<Ta.)  34,  7  Am.  Dec.  681;  Evans  v.  Root,  7  N.  Y.  186.  67  Am.  Dec. 
612;  BUbb  t.  Arnold,  8  Vt  262.  30  Am.  Deo.  467;  Blot  v.  Bolceau,  8 
N.  Y.  78,  61  Am.  Dec.  346;  and  see  cases  cited  In  preceding  note. 

«ei  Howatt  V.  DavlB,  6  Munf.  (Va.)  34.  7  Am.  Dec.  681. 

iMBlot  V.  Bolceau,  3  N.  T.  78,  51  Am.  Deo.  346;  Catson  v.  Field, 
52  N.  Y.  Super.  Ct.  196;  George  v.  McNeill,  7  La.  124,  26  Am.  Dec. 
498;  Dalby  v.  Stearns,  132  Mass.  230;  Frothlngham  v.  Everton,  12 
N.  H.  23S. 
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for  cash,  he  is  responBible  for  the  price  of  the  goods  if  he 
selb  on  credit.^^^  It  is  also  his  duty  to  obey  instructiooa 
in  reference  to  insurance ;  and  where  he  has  been  instructed 
to  insure  or  has  agreed  to  do  so,  and  he  fails  or  n^eds  lo 
do  his  duty  in  this  respect,  and  does  not  notify  hia  principal 
of  such  failure,  he  himself  will  be  liable  as  insurer  for  anv 
loss  that  may  result.^"*  Ko  usage  or  good  intentim  of  the 
factor  will  warrant  him  in  departing  fnnn  the  poBitin 
inBtructions  of  his  principal.**'  If  a  factor,  being  instruct- 
ed to  sell  for  cash,  permits  a  purchaser  to  take  aw&y  the 
goods  without  paying  for  them,  and  the  purchaser  absconds, 
the  factor  is  liable  and  cannot  defend  himself  on  the  gtouiid 
of  a  usage  among  factors  allowing  purchasers  a  week  to  miie 
payment**' 

If,  however,  the  principal  consigns  goods  to  a  factor  for 
sale,  without  instructing  him,  it  confers  upon  the  factor  tlie 
right  to  exercise  his  judgment  and  discretion,  and  if  he  ex- 
ercises such  in  good  faith,  he  has  performed  his  duty  to  his 
principal;**'  and  he  is  neither  bound  to  write  for  instroc- 
tione,  nor  having  written,  to  wait  for  a  reply.**'  So  where 
the  principal  instructs  the  factor  to  deal  with  the  goods  u 
his  own,  the  factor  may  go  ahead  and  sell  the  goods,  and  he 
is  under  no  obligation  to  notify  the  consignor  before  making 
sales,**' 

iHBllaa  T.  Arnold,  8  Vt  S62,  30  Am.  Dec.  4GT;  HaU  t.  Stoim  7 
Wis.  2G3;  Farth  v.  Miller's  EIx'x,  6?  Mo.  App.  241.    S«e  ante,  t  St2. 

i>«8hoenteld  v.  Flelsber,  73  III.  404;  Gordon  v.  Wrl^t,  29  Ia 
Ann.  812;  Perkins  v.  Waalilngton  Ins.  Co..  4  Cow.  (N.  T.)  «4S; 
Thome  V.  DeaB,  4  JolinB.  (N.  T.)  84;  De  Taatett  v.  Croualllat,  ) 
Wash.  C.  C.  132,  Fed.  C&B.  No.  3,828;  Johnson  v.  Comptwl].  110 
MuB.  449;  Callander  V.  Oelrichs,  G  Blng.  N.  C.  58;  Park  v.  Bamond. 
4  Camp.  344. 

is»  Barkadale  v.  Brown,  1  Nott  ft  McC.  (S.  C.)  617,  »  Am.  Dec  7M: 
Hatcher  v.  Comer.  73  Oa.  418;  Porter  v.  Patterson,  15  Pa.  Z»;  HiU 
V.  Storni,  7  Wla.  263. 

"■  Barkadale  v.  Brown,  1  Nott  ft  McC.  (S.  C.)  617,  9  Am.  Dec  110. 

HI  Conway  T.  Lewis,  120  Pa.  216,  S  Am.  St.  Rep.  700;  Llotarf  *■ 
Oraves,  3  Calnea  (N.  Y.)  226;  Mllbank  t.  D«anlatonn,  1  Botw. 
(N.  Y.)  246;  Marfleld  v.  Goodhue.  3  N.  Y.  72. 

>■«  Conway  v.  Levis,  120  Pa.  216,  6  Am.  St.  Rap.  700. 

i9>  Adams  v.  Capron  ft  Co.,  21  Md.  186,  83  Am.  Dec.  S6T. 
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(b)  Instraotitms  mnst  be  clear  and  nnBmbi^ons. — The  in- 
stmctions  given  by  a  principal  to  his  factor  muat  be  clear 
and  distinct,  and  express,  and  not  a  mere  commmiication  of 
an  expectation  or  belief  as  to  the  reavilt  of  a  transaction ; 
and  if  they  are  ao  ambiguous  that  they  are  capable  of  more 
than  one  construction,  and  the  factor  in  good  faith  acts  ac- 
cording to  one^  he  cannot  be  held  liable  if  loss  ensue,  because 
the  principal  intended  that  he  should  act  according  to  the 
other.*'"  It  ia  not  necessary,  however,  in  all  cases,  that  the 
principal  should  give  an  order  in  the  form  of  a  command, 
in  order  to  make  it  the  duty  of  the  factor  to  obey  it;  for,  in 
the  case  of  a  simple  consignment  of  goods,  without  any  in- 
terest therein  on  the  part  of  the  consignee,  or  any  advance 
or  liability  incurred  thereon,  the  expression  of  a  wish  by 
the  consignor  may  fairly  be  presumed  to  be  an  order;^*' 
and  any  answer  by  the  factor  to  the  effect  that  he  had  noted 
the  wish  would  be  construed  to  be  an  assent  thereto.*** 

(0)  Effect  of  ratification. — The  principal  may  of  course, 
either  expressly  or  impliedly,  ratify  acts  done  by  the  factor 
in  disobedience  of  his  instructions ;  in  which  case  the  acts 
will  be  as  binding  on  the  principal  as  if  previously  author- 
ized, and  the  factor  will  not  be  liable  for  any  loss  sustained 
by  the  principal  by  reason  of  such  disobedience.**^     This 

iMCourcler  v.  Rltter,  4  Wash.  0.  C.  649,  Fed.  Caa.  No.  3,282; 
Manella  v.  Barry,  7  Crancb  (U.  S.)  415;  De  Tastett  v.  Crousillat,  2 
Wash.  C.  C.  132,  Fed.  Cas.  No.  3.82S:  Foster  t.  Rockwell,  104  Mass. 
167;  Mann.  v.  Laws,  117  Maas.  293;  JervlB  v.  Hojt,  2  Hud  (N.  Y.) 
637;  Bessent  T.  Harria,  63  N.  C.  G42;  Qeyer  v.  Decker,  1  Yeatea  (Pa.) 
48S. 

'» Story,  Sales,  i  100;  Brown  v.  McQrsD,  14  Pet.  (U.  S.)  494; 
Marfleld  ▼.  Donglaas,  1  Sandf.  (N.  T.)  360,  405. 

History,  Sales,  i  100;  Bronn  v.  McOrao,  14  Pet  (U.  S.)  494; 
Marfleld  v.  Douglass,  1  Sondf.  (N.  Y.)  360,  40E. 

lesCourcler  v.  Rltter,  4  Wash.  C.  C.  549,  Fed.  Caa.  No,  3,282; 
Marshall  v.  Williams,  2  Bias.  255,  Fed.  Caa.  No.  9,136;  Rice  v.  Brook, 
20  Fed.  611;  Comer  ft  Co.  v.  Way.  107  Ala,  300;  Byrne  v.  Doughty. 
13  Oa.  46;  Ward  v.  Warfleld,  3  La.  Ann.  468;  Paries  v.  Ranger,  SG 
Lo-  Ann.  102;  Keillor  t.  Kemble,  26  La.  Ann.  713;  Cairnes  v. 
Blecker,  12  Johns.  (N.  T.)  304;  Rogers  v.  Kneeland.  10  Wend.  (N. 
Y.)  21B;  Woodward  v.  Suydom,  11  Ohio,  363;  Frank  v,  Jenkins,  22 
Ohio  St.  597;   Sims  v.  Mfller,  S7  S.  C.  402,  34  Am.  St.  Rep.  762. 
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ratification  may  as  well  be  made  impliedly  by  silence 
or  conduct,  as  by  expres3  words  or  acts.  If  the  factor  a<l- 
vises  his  principal  of  his  acts,  the  latter,  within  a  m- 
Bonable  time,  must  elect  to  approve  or  disapprove  the  unau- 
thorized acts  of  the  factor,  of  which  he  has  been  informed. 
He  cannot  remain  silent  and  await  the  vicissitudes  of  t 
fluctuating  market,  and,  if  the  price  rises,  disaffirm  and  claim 
the  difference;  or,  if  it  declines,  acquiesce  in  the  sale.  If 
he  does  not  disaffirm  within  a  reasonable  time  and  so  nobfv 
the  factor,  the  latter  may  well  presume  that  his  conduct  has 
been  approved.'**  Thus,  if  a  sale  is  made  contrary  to  in- 
structions, as  by  selling  below  a  limited  price,  and  the  join- 
cipal  upon  receipt  of  the  account  of  sales  should  make  no 
objections,  within  a  reasonable  time,  or  should  draw  for  ike 
balance  due  him,  he  would  thereby  ratify  the  factor's  act  in 
departing  from  his  instructions  and  relieve  him  from  any 
liability  for  tiie  difference.'"  It  is  necessary,  however,  that 
the  principal  should  have  had  knowledge  of  all  the  material 
facts,  in  order  that  bis  acts  or  conduct  may  amount  to  a 
ratification  of  the  factor's  acts  contrary  to  instructions.'** 

Wb«re  tbe  principal  sues  tor  tbe  price  of  goods  sold  by  Uls  tutor, 
without  auttaorltT,  he  thereby  ratlfiea  the  unauthorised  sale.  Smltli 
V.  Hodsou,  i  Term  R.  211;  Peters  y,  Balllatier,  3  Pick,  (Mass.)  «S; 
Surgat  V.  Potter,  12  Mart.  (O.  S.;  La.)  SS6.  But  the  mere  tact  tint 
the  principal  makes  further  conalKumentB  to  a  tactor,  after  the  Iit- 
■  ter  has  disobeyed  certain  Inatructlone.  does  not  amount  to  a  latlS- 
catlon  ot  such  disobedience.    Magsoffln  v.  Cowan,  11  La.  Ann.  !&t- 

"*  Dunbar  v.  Miller,  1  Brock.  86,  Fed.  Caa.  No.  4.130;  Norrta  t. 
Cook,  1  Curt.  464,  Fed.  Cas.  No.  lO.SOG;  Bradley  v.  Richardson,! 
BUtcht.  343,  Fed.  Caa  No.  1,7S6;  KeDdall  v.  Earl  (Cal.)  44  ?»c. 
791;  Seariug  v.  Butler,  69  111.  675;  McOeoch  v.  Hooker,  11  111.  App. 
649;  Ward  v.  Warfleld,  3  La.  Ann.  463;  Flower  v.  Downa.  6  1a 
Ann.  638;  Keblor  v.  Kemble,  26  La.  Ann.  713;  Mann  v.  Laws,  HT 
Mass.  293;  Meyer  v.  Morgan,  61  Mfss.  21,  24  Am.  Rep,  617;  Anstin 
v.  Rlcker,  81  N.  H.  97;  Calmes  v.  Biecker.  12  Johns.  (N,  T.)  304; 
Vianna  v.  Barclay.  3  Cow.  (N.  Y.)  281;  Jervla  v.  Hoyt,  2  Hnn  (N. 
Y.)  637;  Woodward  v.  Suydam,  II  Oblo,  360;  Bredln  t.  Dnbarry,  14 
Serg.  A  R.  (Pa.)  27;  Boyce  v.  Smith,  Dud.  (S.  C.)  248. 

!*•  Meyer  v.  Morgan,  61  Mtas.  21,  24  Am.  Rep.  617;  RIcbmond  Utf. 
Co.  T.  Starke,  4  Maaon,  296,  Fed.  Caa.  No.  11,802;  Kendall  v.  Earl 
(Cal.)  44  Pac.  791;  Reynolds  v.  Fenton,  2  Phlla.  (Pa.)  121. 

iMLoralne  v.  Cartwrfgbt,  3  Wash.  C.  C.  161,  Fed.  Cas.  No.  8.500; 
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(d)  Exceptions  to  general  rule. — To  the  above  general  rule, 
however,  there  are  certain  exceptions  or  qualifications. 

(1)  If  a  factor  uses  a  reasonable  degree  of  skill  and  dili- 
gence in  carrying  out  bis  principal's  instructions,  but  for  some 
reason,  not  his  own  fault,  be  is  iinable  to  comply  with  sucb 
instructions,  he  will  not  be  liable  for  a  failure  to  comply;'" 
but  his  inability  to  comply  will  not  excuse  a  deviation  from 
such  instructions.'** 

(2)  Where  unforeseen  or  extraordinary  emergencies  arise, 
it  would  seem  that  the  factor  would  be  justified  in  deviating 
from  his  instructions,  if  he  does  so  in  good  faith  and  for  the 
purpose  of  protecting  his  principal's  interest,  although  the 
transaction  turns  out  disadvantageously  to  his  principal.'** 

(3)  A  factor,  with  orders  not  to  sell  below  a  certain  price, 
is  not  liable  for  a  sale  at  a  lower  price,  where  a  higher  price 
than  that  at  which  the  sale  was  made  could  not  have  been 
obtained  at  any  time  between  the  time  of  sale  and  inception 
of  the  suit,  and  especially  so  if,  in  addition,  the  sale  made 
was  rather  to  the  advantage  than  to  the  detriment  of  the 
principal."" 

(e)  Effect  of  disobedience  where  factor  has  made  advances. 
— Another  exception  or  qualification  to  the  above  general 
rule  seems  to  exist  under  certain  circumstances  where  the  fac- 
tor has  made  advances  in  behalf  of  his  principal,  on  the  faith 
of  the  goods  consigned  to  him.     It  is  generally  held,  how- 

Norria  v.  Cook.  1  Curt.  464,  Fed.  Caa.  No,  10,305;  Courcier  v.  RItter, 
4  Wash.  C.  C.  Gt9,  Fed.  Gas.  No.  3,282.    And  see  ante,  c.  6. 

IDT  D«  Toetett  v.  Crausillat,  2  Waab.  C.  C.  132,  Fed.  Caa.  No. 
3,S2S;  Dunbar  v.  Gregg,  44  III.  App.  627;  Durant  T.  Fish,  40  Iowa, 
559:  Evsne  v.  Root,  T  N.  Y.  1S6,  S7  Am.  Dec.  612;  Hagan  v.  Paine, 

2  N.  C.  272. 

119  Pomeroy  v.  Slgeraon,  22  Mo.  177;  Leverlck  v.  Meigs,  1  Cow. 
(N.  Y.)   645. 

i^Forreatler  v.  Bordman,  1  Storr,  43,  Fed.  Caa.  No.  4.945;  Good- 
wlUle  V.  McCarthy,  46  111.  186;  Greenleaf  t.  Moody,  13  Allen  (Mass.) 
363;  Froth  Ingham  v.  Everton,  12  N.  H.  239;  Joslln  v,  Cowee,  52  N. 
Y.  SO,  95;  Mflbank  t.  Decnlstoun,  21  N.  Y.  3S6;  Lawler  v.  Keaquick, 
1  Johne.  Cas.   (N.  Y.)   174;   Dusar  v.  Perlt,  4  Bin.  (Pa.)  361. 

aio  George  t.  McNeill,  7  La.  124,  26  Am.  Dec.  498;  Blot  V.  Bokeau, 

3  N.   Y.   78,  61  Am.  Dec.   346;    Charlotte  Oil  «  Fertilizer  Co.   v. 
Hartog,  85  Fed.  150. 
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ever,  that  he  ia  not  justified  in  departing  from  his  instruc- 
tions and  selling  below  a  fixed  price,  or  at  all,  from  the  mere 
fact  that  he  has  made  advances  on  the  property  consigned.™ 
But  it  seems  to  he  well  settled  in  this  country  that  where  the 
factor  haa  made  advances  and  the  principal  does  not  reps; 
him  'within  a  reasonable  time  after  he  has  demanded  roch 
repayment,  tlie  factor  may  make  sufBcient  sales  to  repaj  lit 
advances,  although  he  sells  for  a  less  price  than  that  ^ed 
by  the  prineipaL*"*  So  a  factor  who  has  made  large  ad- 
vances to  his  principal  upon  property  consigned  to  him  for 
sale,  which  property  has  become  doubtful  security  for  his 
reimbursement,   and  who  has  repeatedly  demanded  repsy- 

zDi  George  v.  McNeill,  7  La.  124,  26  Am.  Dec.  49S;  Blot  t.  Bolcen. 
3  N.  Y.  78,  &1  Am.  Dec.  345;  Hilton  v.  Vanderbllt.  82  N.  Y.  591; 
MsrSeld  v.  Goodbue,  3  N.  Y.  62;  Butterfleld  v.  Stepbens,  59  Ion, 
696;  Phllllpa  T.  Scott,  43  Mo.  86,  97  Am.  Dec.  3S9. 

MiFelld  V.  Farrlngton,  10  Wall.  (U.  S.)  141;  Brown  t.  McGtm. 
14  Pet.  (U.  S.)  479;  Fordyce  v.  Peper.  16  Fed.  516;  Blchel  y.  Siwyn. 
44  Fed.  846;  Bamett  v.  Warren,  82  Ala.  667;  Weed  v.  Aduu,  U 
Conn.  378;  Heard  v.  RuBsell,  59  Ga.  25;  WilUngham  v.  Riuhlng,  1» 
Oa.  72;  Nelson  v.  Chicago,  B.  ft  Q.  R.  Co.,  2  111.  App.  ISO;  Bailfij 
T.  Bensley,  87  111.  556;  Mooney  v.  Muaaer.  45  Ind.  116;  ButterteW 
T.  StephenB,  59  Iowa,  596;  Capron  t.  Adams,  28  Md.  523;  Whltse; 
V.  Wyman,  24  Md.  131;  Dalby  v.  Steams,  132  Haas.  230;  PBrkuT. 
Braacker,  22  Pick.  (Maae.)  40;  Davia  v.  Kobe,  36  Minn.  114,  l  An. 
St  Rep.  663;  Cotton  T.  Hlller,  52  Mies.  7;  Howard  v.  Smith,  K  Mo. 
314;  Benny  v.  Rbodea,  18  Mo.  147;  Given  v.  Lemotne,  36  Ho.  110; 
Columbian  Nat.  Bank  v.  Wblte,  66  Mo.  App.  677;  Frothlngliain  »■ 
Bverton,  12  N.  H.  239;  Hllliken  v.  Debon.  27  N.  Y.  364  (In  pom- 
ance  ot  an  agreement) ;  S.  Blaladale  Co.  v.  Lee,  127  N.  C.  ISS: 
Porter  v.  Patterson,  15  Pa.  229;  Watson  v.  Beatty  (Pa.)  id  AtL  HI: 
Gill  V.  Beattle,  29  Wkly.  Notes  Cas.  (Pa.)  459;  Beadles  t.  Hutmiu. 
7  Baat.  (Tenn.)  476;  Homaby  v.  Fielding.  10  Helsk.  (Tenn.)  367; 
Blair  V.  Chllds,  10  Helsk.  (Tenn.)  199;  Bell  t.  HanDBk,  3  But. 
(Tenn.)  47;  Campbell  v.  Angua,  91  Va.  438;  Lockett  v.  Baxtn.  1 
Waab.  T.  360.  The  rule  In  England  seems  to  be  otberwlae.  Set 
De  Comae  v.  Proet,  3  Moore  P.  C.  (N.  S.)  168;  Smart  v.  Sandan, 
6  C.  B.  895;  Raleigh  v.  Atklnaon,  6  Mees.  ft  W.  676.  A  factor  wbo 
haa  made  advances  to  his  consignee  may  proceed  to  sell,  ootwltb- 
atandlng  the  aerrlce  of  an  attachment,  sued  out  by  a  creditor. 
The  attaching  creditor  cannot  arrest  a  sale  without  tenderlog  In 
the  factor  the  amount  of  his  advances.  Baugh  v.  Klrkpatrick,  H 
Pa.  84,  93  Am.  Dec.  676. 
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ment  of  his  advances,  or  security  therefor,  without  compi 
by  the  principal,  may,  aft*r  reasonable  notice  to  his 
cipal,  with  reasonable  discretion  and  in  good  faith,  se 
property,  although  directed  by  the  principal  to  hold  it 
er.*"^  But  the  factor  can  thus  act  contrary  to  his  ini 
tiona  only  to  the  extent  of  selling  so  much  of  the  consigE 
as  may  be  necessary  to  reimburse  bis  advances,  or  me< 
liabilities  incurred  on  account  thereof.^"*  After  the  i 
has  sold  sufficient  goods  to  reimburse  himself,  as  to  tl 
mainder,  he  is  bound  to  obey  the  original  instructions  ( 
principal.*""  If,  however,  at  the  time  the  factor  make 
advances  on  the  goods,  he  agrees  to  sell  only  at  a  fixed 
or  at  a  specified  time,  he  will  be  held  to  have  waive 
fight  to  sell  for  his  reimbursement.'"*  So  the  factor 
lawfully  disregard  hia  instructions,  where  be  is  direct 
sell,  and  it  is  manifest  or  reasonably  probable  that  upo 
terms  hia  security  will  be  prejudiced  or  impaired  therel 
This  doctrine  has  been  well  stated  by  Mr.  Justice  I 
as  follows :  "We  imderstand  the  true  doctrine  on  this 
ject  to  be  this :  Wherever  a  consignment  is  made  to  ( 
tor  for  sale,  the  consignor  has  a  right,  generally,  to  ec 
the  sale  thereof,  according  to  his  own  pleasure,  from 
to  tim^  if  no  advances  have  been  made  or  liabilities  inci 
on  account  thereof;  and  the  factor  is  bound  to  obey  h: 
ders.  This  arises  from  the  ordinary  relation  of  prir 
and  agent.  If,  however,  the  factor  makes  advances,  c 
curs  liabilities  on  account  of  the  consignment,  by  whit 
acquires  a  special  property  therein ;  then  the  factor  1 
right  to  sell  so  much  of  the  consignment  as  may  be  nece 

:°s  DavlB  V.  Kobe.  36  Minn.  214,  1  Am.  St.  Rep.  663. 

ai4  Brown  V.  McQraa,  14  Pet  (U.  S.)  479;  Whitney  v.  Wymi 
Md.  131;  Bell  v.  Hannab,  3  Bast.  (Tenn.)  47;  Howard  v.  8ml 
Ho.  314:  Nelson  v.  Chicago,  B.  ft  Q.  R.  Co.,  2  III.  App.  180. 

209  Weed  V.  Adams,  37  Conn.  378. 

»•  Brown  V.  McGran,  14  Pet.  (U.  S.)  479;  Heard  v.  RuaaeU,  I 
25;  Gray  v.  Baas,  42  Oa.  270;  Elcbel  v.  Sawyer,  44  Fed.  84S, 
Pordyce  v.  Peper,  16  Fed.  516;  Marfleld  v.  Ooodbue,  3  N.  Y.  62. 

391  Weed  V.  Adams.  37  Conn.  378;  Howland  v.  Davis.  40  Mlcb 
Bntterfleld  v.  Stepbene.  59  Iowa,  596;    Blair  v.  CblldB,  10  I 
(Tenn.)  199;  Felld  v.  Farrlngton,  10  Wall.  (U.  S.)  141;  Lock 
Baxter,  3  Wash.  T.  350. 
C.  A  S.— 113. 
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to  rambnrse  such  advances  or  meet  such  liabilities;  onlea 
there  is  soma  ezistiiig  agreement  between  himself  and  the 
consignor,  which  controls  or  varies  this  right  ThuE,  for 
example,  if  contemporaneous  with  the  consignment  and  ad- 
vances or  liabilities  there  are  orders  given  by  the  consignai 
which  are  assented  to  by  the  factor,  that  the  goods  eball  not 
be  sold  until  a  fixed  tim^  in  such  a  case,  the  cousignment  u 
presumed  to  be  received  by  the  factor  subject  to  such  alien; 
and  be  is  not  at  liberty  to  sell  the  goods  to  reimburse  his  ad- 
vances or  liabilities,  until  after  that  time  has  elapsed  Tbe 
same  rule  wiU  apply  to  orders  not  to  sell  below  a  fixed  price; 
unless,  indeed,  the  consignor  shall,  after  due  notice  and  »- 
quest,  refuse  to  provide  any  other  means  to  reimbnne  the 
factors.  And  in  no  case  will  the  factor  be  at  liberty  to  «^ 
the  consignment  contrary  to  the  orders  of  the  ctmsignor,  il- 
tbougb  he  has  made  advances,  or  incurred  liabilitiefl  then- 
on ;  if  the  consignor  stands  ready,  and  offers  to  Kdmbnne 
and  discharge  such  advances  and  liabilities." 

"On  the  ol^er  hand,  where  the  consignment  is  made  gen- 
erally, without  any  specific  orders  as  to  the  time  or  mode 
of  sale,  and  the  factor  makes  advances  or  incurs  liabilitia 
on  the  footing  of  such  consignment,  there  the  legal  prefiimip- 
tion  is,  that  t^e  factor  is  intended  to  be  clothed  with  the 
ordinary  rights  of  factors  to  sell  in  the  exercise  of  a  sonnd 
discretion,  at  such  time  and  in  such  mode  as  the  usage  of 
trade  and  his  general  duty  require;  and  to  reimburse  him- 
self for  his  advances  and  liabilities,  out  of  the  proceeds  of 
the  sale;  and  the  consignor  has  no  right,  by  any  subsequent 
orders,  given  after  advances  have  been  made  or  liabilities 
incurred  by  the  factor,  tp  suspend  or  control  this  rig^t  of 
sale,  except  so  far  as  respects  the  surplus  of  the  consigmiieai, 
not  necessary  for  the  reimbursement  of  such  advances  or 
liabilities.  Of  course,  this  right  of  the  factor  to  sell  to  reim- 
burse himself  for  his  advances  and  liabilities,  applies  vr'ilh 
stronger  force  to  cases  where  the  consignor  is  insolvent,  and 
where,  therefore,  the  consignment  constitutes  the  only  fund 
for  indemnity."*"' 

«>■  Brown  v.  McOran,  14  Pet.  (U.  S.)  494;  and  see  cases  cited  U 
preceding  notes  of  tbls  section. 
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(f)  Kearare  of  duna^ei  for  diaobedienoe. — The  amount  to 
be  recovered,  where  the  factor  disobeys  hia  inBtructioDB,  as 
where  he  sells  at  less  than  the  specified  price,  is  the  actual 
losa  sustained  by  the  principal,  and  if  no  actual  damage  ap- 
pears to  have  been  suffered,  then  only  nominal  damages  can 
be  recovered.'"'  But  there  is  some  conflict  among  the  au- 
thorities as  to  what  is  the  true  rule  in  determining  what  dam- 
ages have  been  suBtained.  Whether  it  is  to  be  measured  by 
comparison  with  t^e  highest  market  value  of  the  goods  since 
the  time  of  sale  to  the  time  of  trial,  or  within  a  reasonable 
time,  or  by  comparison  with  the  price  limit«d  by  the  prin- 
cipal Livermore,  in  his  valuable  treatise  on  Agency,  is  said 
to  have  laid  down  the  broad  principle  that  a  factor  who  sells 
below  the  limited  price  is  chargeable  with  the  difference. 
That  this  rule  is  the  proper  one  in  most  cases  may  be  ad- 
mitted, but  it  is  equally  clear  that  in  some  cases  the  owner 
of  the  goods  may  justly  contend  that  this  rule  affords  him 
an  inadequate  satisfaction,  while  the  factor  may  insist  that 
it  mulcts  him  in  excessive  damages,  when  the  owner  is  not 
entitled  to  any.'"*  Thus,  if  a  factor,  who  had  sold  below 
the  limited  price,  could  show  that  this  price  was  so  extrav- 
agant that  neither  at  the  time  of  the  sale,  nor  at  any  period 
since,  could  it  be  obtainable,  the  factor  might  well  contend, 
that  Livermore's  rule  subjected  him  to  excessive  damages, 
and  that  the  market  value  afforded  a  just  measure  of  dam- 
age.^*    So  where  the  factor  was  instructed  to  sell  at  a  cer- 

loscourcler  v.  Rltter,  4  Waeh.  C.  C.  649,  Fed.  Caa.  No.  3,282; 
Walker  v.  Smith,  1  Waeh.  C.  C.  152,  Fed.  Cas.  No.  17,0SG;  Lehman 
T.  Prltchett,  84  Ala.  512;  Lubert  y.  Cbauviteau,  3  Cal.  46S,  58  Am. 
Dec.  «6;  Union  Hardw&re  Co.  v.  Plume  ft  A.  Mtg.  Co.,  58  Conn.  219; 
Day  V.  Crawford,  13  Qa.  508;  Copea  t.  Phelps,  24  La.  Ann.  S62; 
George  v.  McNeill,  ^  La.  124,  26  Am.  Dec.  498;  Dalby  v.  Stearns,  132 
Maas.  230;  Frothlngham  v.  Everton,  12  N.  H.  239;  Blot  v.  Boiceau, 
3  N.  Y.  78,  51  Am.  Dec.  345;  Hlnde  v.  Smith,  6  Lans.  (N.  T.)  464; 
HorashT  v.  Fielding,  10  Helsk.  <Tenn.)  367;  Johnson  v.  Wade,  2 
Baxt.  (Tenn.)  480. 

110  George  v.  McNeill,  7  La.  124,  26  Am.  Dec.  498,  citing  Livermore, 
Agency  <Baltlmore  Ed.)  vol.  1,  pp.  380,  384;  Blot  T.  Boiceau,  3  N. 
T.  78,  61  Am.  Dec.  345;  Switser  v.  Connett,  11  Mo.  88. 

111  George  v.  McNeill,  7  La.  124,  26  Am.  Dec.  498;  Blot  v.  Boiceau, 
3  N.  Y.  78,  51  Am.  Dec.  346. 
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tain  time  which  he  did  not  do,  the  measure  of  damages  wu 
held  to  be  the  difference  between  the  price  at  the  time  when 
the  factor  sold  and  the  time  when  he  was  authorized  tc  selL*" 
In  some  cases  it  has  been  held  that  the  proper  value  fiom 
which  to  compute  damages  was  the  highest  market  Taloe  of 
the  goods  at  any  time  since  the  sale  up  to  the  time  of  trial."' 
This  rule,  however,  is  thought  to  be  very  unjust  as  it  places 
no  restrictions  whatever  upon  the  principal,  but  gives  him 
an  unlimited  time  within  which  to  bring  his  action  and  al- 
lows him  the  advantage  of  the  highest  market  value  vitb- 
in  that  time.  Under  this  rule  the  principal  could  delaj  the 
trial  as  long  as  possible  so  as  to  get  the  benefit  of  a  hi^er 
market  if  it  should  occur.  The  better  and  more  reasonable 
rule,  however,  is  held  to  be  that  the  measure  of  damages  in 
such  cases  is  governed  bj  the  highest  market  value  of  tbe 
goods  within  a  reasonable  time,  in  which  action  is  to  be 
brought,  after  the  time  of  the  unauthorized  sale.*^* 

§  882.    Dntr  to  aoootmt. 

(a)  In  general.— It  is  the  duty  of  a  factor  to  keep  boob, 
in  which  shall  be  regularly  and  correctly  entered  all  transac- 
tions on  accoimt  of  his  principal,  and,  within  a  reasonable 
time,  or  upon  a  reasonable  demand,  after  sale,  to  render  to 
the  principal  a  correct  copy  of  such  entries,  including  all 
memoranda   connected  therewith.*"*     If  the  circumstancea 

jii  Pordyce  v.  Peper,  16  Fed.  616. 

iiaRomalne  v.  Van  Allen,  26  N.  T.  SOS;  Burt  v.  Dntcfaer,  M  N. 
Y.  493;  Markbam  v.  Jaudon,  41  N.  Y.  285.  See  Blot  v.  BolcMn,  i 
N.  T.  TS,  61  Am.  Dec  346. 

iHWbelan  v.  Lyncb,  60  N.  Y.  469,  IB  Am.  Rep.  203;  Scott  f- 
Rogers,  4  Abb.  Dee.  167,  81  N.  Y.  676;  MattbewB  v.  Coe,  4»  N.  Y.  ST; 
Qallgber  v.   Jones,  129  V.  S.   193;    eturges  v.  JCeitb,   67  111.  4E1. 

11  Am.  Rep.  28;  Rollins  v.  Doff;,  IS  111.  App.  398;  Harnaid  v. 
Pease,  99  Mass.  666.  Compare  Baker  t.  Dnke,  53  N.  T.  211, 13  Am. 
Rep.  507.  ■ 

nt  Clarke  v.  Tipping,  9  Beav.  284;  Topbam  t.  Braddick,  1  Taimt. 
572:  Tyree  v.  Parbam's  Ex'r,  66  Ala.  431;  Undley  v.  Downing,  I 
Ind.  418;  Baas  v.  Demon,  9  Iowa,  589;  Kelgbler  v.  Savage  Hfg.  Co, 

12  Md.  383,  71  Am.  Dec.  600;  Clark  v.  Moody,  17  Mass.  116;  UuitfV 
V.  Stnrtevant,  7  Pick.  (Mass.)  214;  Dodge  v.  Perkins,  9  Pick 
(Mass.)  387;  Baton  t.  Welton,  32  N.  H.  362;  Bams  v.  PlUsbary,  IT 
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of  the  case  tire  such  that  the  principal  cannot  conveniently 
or  practically  make  a  demand  for  an  accounting,  then  it  ia 
the  factor's  duty  to  account  within  a  reaaonable  time  although 
no  demand  has  been  made.^^*  His  engagement,  vhen  em- 
ployed, for  a  compensation,  is  that  he  will  faithfully  dispoBe 
of  the  goods  or  merchandise,  with  a  proper  regard  to  the  ad- 
vices of  his  principal,  and  honestly  account  for  the  pro- 
ceeds.'*' But  if  he  has  been  expressly  instructed,  or  his 
contract  of  employment  contains  a  stipulation  to  account  at 
a  certain  time,  it  is  his  duty  to  account  at  that  time."^  If 
the  factor  knowingly  transmits  to  his  principal  a  grossly 
false  and  fraudulent  account  of  sales,  and  does  not  enter 
the  sales  on  his  books  until  months  after  they  are  made,  and 
then  enters  them  falsely,  no  credit  will  be  given  to  him  or 
his  books.'*'  And  if  he  falsely  accounts  at  an  underprice, 
he  is  liable  to  make  additional  compensation  for  the  prop- 
erty. ***  But  a  factor  cannot  be  deprived  of  commissions, 
on  acconnt  of  an  honest  mistake  in  rendering  his  account."' 

Acceptance  of  accotmt.     The  principal,  however,  may 

accept  or  ratify  an  account,  and  be  bound  thereby,  although 
the  accoimt  is  in  some  respects  incorrect  or  untrue.  And  if 
the  principal,  with  knowledge,  accepts  it  as  correct,  he  is 
bound  thereby,  if  it  is  in  fact  correct.'*'     If  he  is  not  satisfied 

N.  H.  ««;  Cooley  v.  BetU,  !4  Wend,  {N.  T.)  203;  Armour  v.  OaBey. 
30  App.  DlT.  121,  165  N.  Y.  630;  TerwlIUger  v.  BeaU,  «  Lane.  (N. 
T.)  403;  Plnckney  v.  Dunn,  2  Rich.  (8.  C.)  314.  The  factor  cannot 
refuse  to  render  an  account  merely  because  there  Is  a  law  In  the 
state  forbidding  the  sale.     Tate  v.  Peguee,  2S  S.  C.  463. 

na  Eaton  V.  WeltOD,  32  N.  R.  352. 

tiT  Martin  v.  Pope,  6  Ala.  G32,  41  Am.  Dec.  67. 

«•  Leake  v.  Sutherland,  26  Ark,  219. 

"•  Pordyce  v,  Peper,  16  Fed.  616. 

■loBlgelov  T.  Walker.  24  Vt.  149,  58  Am.  Dec.  156. 

ni  Bverlngham  t.  Halsey,  108  Iowa,  709. 

113  E veil ngham  t.  Haleey,  lOS  Iowa,  709.  Accepting  the  flnal  ac- 
count of  a  factor,  without  objection,  discharges  him  from  all  further 
liability  to  account  for  sales  made  by  him  on  a  credit,  the  proceeds 
of  which  he  has  not  collected.  Rion  v.  Gilty,  6  Mart,  (La.)  417, 
12  Am.  Dec.  483.  When  an  account  of  sales  of  a  consignment  le 
rendered  by  a  factor,  and  the  consignor  thereupon  draws  on  the 
factor  for  "balance  due  on  account  sales,"  and  the  draft  is  honored. 
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with  an  accouni  as  rendered,  and  does  not  wiah  to  accept  or 
ratify  it,  he  muat  make  his  objections  thereto  within  a  reascn- 
able  time  after  it  has  been  rendered.  If  he  does  not  do  bo  it 
will  be  taken  for  granted  that  he  wishes  to  accept  the  accoont 
as  it  is.  Thns,  if  the  principal  is  dissatisfied  with  his  factor's 
sale,  and  he  has  been  informed  of  the  transaction  by  a  state- 
ment and  account  of  sales,  he  must  e:spres8  his  dissatisfactitm 
within  a  reasonable  time,  or  be  held  to  have  ratified  the  sale 
and  rendered  the  account  a  stated  one,'*'  So  whai  the  factor 
has  rendered  his  account,  which  has  been  fully  settled  with 
full  knowledge  of  all  the  items  of  which  it  is  cconposed,  vitlk- 
out  a  demand  for  the  names  of  purdiasers,  he  cannot  in  the 
absence  of  fraud  on  his  part,  be  compelled  to  furnish  sndi 
names  after  any  considerable  lapse  of  time.  The  demand 
for  names  should  have  been  made  at  the  time  of  the  adjust- 
ment, or  within  a  reasonable  time  thereafter.*** 

Sefenus.     In  an  action  against  the  factor  for  fwl- 

ing  to  account,  the  latter  may  often  have  certain  defenses  tbit 
Tvill  excuse  or  justify  sucit  failure  or  n^lig^ice.  Thus, 
where  the  principal  has  demanded  an  accoimt  fnun  his  factor, 
the  latter  may  show,  as  a  defense,  that  the  goods  have  been 
taken  away  from  him  by  one  having  a  title  superior  to  ibe 
principal's,'*'  but  he  cannot  deny  his  principal's  title,***  nor 
can  he  set  up,  as  a  defwise  to  his  failing  to  account,  the  fact 
that  the  transaction  was  illegal.'*^ 

Aooonnt  of  forelffn  factor.  A  factor's  account  for  ad- 
vances to  a  foreign  customer  is  governed  by  the  law  of  the 

In  the  absence  of  fraud,  omlsston,  or  mistake,  the  account  become* 
stated  and  aetUed.  Charlotte  Oil  ft  FerUllter  Co.  t.  Hartog,  SS 
Fea.  IGO. 

ii«  Comer  v.  Way,  107  Ala.  300,  54  Am.  St.  Rep.  93  (four  monUu' 
delay  beld  too  long) ;  Allen-West  Commlaslon  Co.  v.  PatlUo,  90  Fed. 
628;  WlttkowBkl  v.  Harris,  64  Fed.  71S;  Blchel  ▼.  Sawrer,  44  Fed. 
846;  Austin  v.  Rteker,  61  N.  H,  97;  Dowa  v.  Dnrfee.  10  Barb.  (N. 
T.)  213. 

***  Kelgbler  v.  Savage  Mfg.  Co.,  12  Md.  383,  71  Am.  Dec  600. 

131  Bain  V.  Clark,  39  Ho.  2S2. 

"■Barnard  v.  Kobbe.  G4  N.  Y.  EIS;  Uarvln  v.  Ellwood.  11  False 
(N.  T.)  36G;  Bain  v.  Clark.  39  HO.  252. 

*«  Baldwin  V.  Potter,  46  Vt.  403.    See  Tate  v.  Pegues,  2S  S.  C  4&. 
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factor's  domicile,  unless  there  is  a  stipulation  to  the  con- 
trary."* 

(b)  For  good!  or  money.— In  the  abaenoe  of  an  agreement, 
express  or  implied  from  the  course  of  business  or  dealing  be- 
tween the  parties,  giving  to  the  factor  the  right  to  appropriate 
to  his  own  use  the  proceeds  of  sale,  they  belong  to  the  princi- 
pal, subject  only  to  the  lien  of  the  factor  for  commissions  and 
other  advances  and  charges ;  and  it  is  therefore  the  factor's 
duty  to  account  to  his  principal  for  all  property  or  money  of 
the  principal  that  be  gets  possession  of,  as  factor,  after  de- 
ducting what  is  due  to  himself  in  the  way  of  commissions  or 
reimbursement.^**  And  this  extends,  as  in  other  agencies, 
not  only  to  all  profits  made  by  the  factor  while  acting  within 
the  course  of  his  employment,  but  also  to  profits  made  in 
unauthorized  acts  for  his  principal's  benefit.  A  factor,  like 
other  agents,  will  not  be  permitted  to  use  his  authority,  as 
factor,  for  his  own  benefit  or  profit,  but  will  have  to  account 
to  his  principal  for  all  such,'"*  Thus,  as  has  been  seen  in 
a  previous  section,  a  factor  cannot  himself  be  buyer  where 
he  is  employed  as  seller,  nor  can  he  be  seller  where  he  is 
employed  as  buyer,  and  if  he  does  so  the  principal  can  either 
affirm  the  sale  and  compel  the  factor  to  pay  the  purchase- 
price,  or  he  can  repudiate  the  sale  and  compel  the  factor  to 
return  the  goods.''* 

(«)  Who  may  call  factor  to  account. — Generally  the  prin- 
cipal is  the  proper  party  to  call  a  factor  to  account,  but 
there  may  be  cases  in  which  this  right  would  belong  to  oth- 
ers.    Thus,  the  pledgee  is  the  proper  party  to  call  a  factor  to 

3ii  Consequa  v.  Panning,  3  Jolina.  Oh,  {N.  Y.)  587;  Boyle  v. 
Zacliarie,'6  Pet.  (U.  S.)  635;  Ward  v.  Vosburgb,  31  Fed.  12;  Grant 
V.  Healey,  3  8umn.  523,  Fed.  Cas.  No.  5,696;  Lanusae  v.  Barker,  8 
Wheat.  (U.  S.)  101;  Balllster  v.  Hamilton,  3  La.  Ann.  401;  Bush 
V.  Nance,  61  Mlsa.  237;  CooUdse  v.  Poor,  16  Maee.  427. 

i»Brltton  V.  Ferrln,  171  N.  T.  235;  Terwllliger  v.  Be&lB,  6  Lana. 
(N.  Y.)  403;  Armour  v.  Gaffey,  30  App.  Div.  121,  16B  N.  Y.  630; 
atlmeman  t.  Smith,  100  Fed.  600;  Warrlner  v.  People,  74  111.  346; 
Kefghler  t.  Savage  Mfg.  Co.,  12  Md.  3S3.  71  Am.  Dec.  600;  Curtis  v. 
Olbney,  69  Md.  131.    See  Tucker  v.  Utley,  168  Maaa.  415. 

iMpnrne  v.  Watereton.  16  La.  Ann.  239;  Hidden  v.  Waldo,  55  N. 
Y.  29*. 

»i  Ante,  g  848. 
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account,  where  he  receivea  the  goods  with  the  underatandiag 
that  he  should  dispose  of  them  through  a  factor,  and  credit 
the  debtor  with  the  amount  of  sales,  and  he  accordinfly  com- 
mits them  to  a  factor,  from  whom  he  takes  a  receipt*'*  Tbe 
amount  due  from  the  factor  is  in  the  nature  of  a  fund  pro- 
vided for  the  pledgee's  henefit  hy  the  pledgor,  and  which 
the  pledgee  is  not  at  liberty  to  wholly  disregard  and  elum 
the  entire  balance  of  his  debt  as  if  no  means  of  satisfaction 
had  ever  been  at  his  command,  where  he  has  the  superior  ri^t 
to  pursue  the  fund  by  virtue  of  an  understanding  that  the 
goods  received  by  him  should  be  disposed  of  through  a  factor 
and  the  debtor  credited  with  the  amount  of  sales.*'* 

§  853.    Ihity  in  oarii^  for  funds. 

A  factor  is  not  required  to  keep  money  received  from  the 
sale  of  goods  of  different  consignors  in  separate  and  distinct 
parcels,  but  may  mingle  it  all  in  one  mass,  and  with  his  own 
private  funds.  In  such  case,  the  factor  becomes  at  once  a 
debtor  to  his  principal,  and  is  liable  to  an  action  for  the 
balance  shown  to  be  due  by  his  account  of  sales,  immediatelj 
after  its  rendition  and  without  any  previous  dwnand.*" 
Thus  commission  merchants  having  a  lien  upon  moneys  re- 
ceived as  proceeds  of  goods  consigned  to  them  for  sale  to 
secure  themselves  against  loss  upon  acceptances  and  indorse- 
ments for  the  consignors  may  mingle  such  moneys  with  other 
funds  in  their  hands,  without  being  guilty  of  misappropriat- 
ing it;*'"  and  where  they  have  done  so,  the  subsequent  as- 
signment of  their  estate  in  insolvency  will  not  enable  the 
consignors  to  maintain  an  action  against  them  therefor,  dIl^ 
ing  the  continuance  of  their  liability  upon  the  acceptances 
and  indorsements.***  But  where  a  factor  deposits  the  prin- 
cipal's funds  in  a  bank  in  his  own  name  and  without  in  soy 

:i3z  BIgelow  v.  Walker,  24  Vt.  149,  68  Am.  Dec.  166. 

133  BIgelow  V.  Walker,  24  Vt.  149,  GS  Am.  Dec.  166. 

sMVail  V.  Durant.  7  Allen  (Maaa.)  408,  S3  Am.  Dec.  695;  Clwlt ''■ 
Moody,  IT  Maes.  145;  Suell  v.  State,  60  Ga.  219;  In  re  Farretri 
Estate,  IT  Pa.  Super.  Ct.  240.  Compare  Plnckney  v.  Dunn,  i  B^- 
(S.  C.)  314. 

339  Vail  V.  Durant.  T  Allen  (Maaa.)  408.  83  Am.  Dec.  696. 

930  vaf]  T.  Durant,  7  Allen  (Mass.)  408,  83  Am.  Dec  696. 
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manner  indicating  that  they  are  his  principal's  funds,  he 
IB  liable  for  their  I068  in  case  of  the  insolvency  of  the  hank.*" 
A  factor  in  poBsession  of  funds  belonging  to  his  principal, 
when  there  is  nothing  in  the  contract  or  the  cnstom  of  the 
place  requiring  that  the  funds  should  be  paid  over  at  any 
particular  time,  cannot  set  up  title  to  such  funds  without 
notice  to  the  principal  that  he  no  longer  holds  them  for  his 
benefit.  The  statute  of  limitations  does  not  begin  to  run 
in  his  favor  until  such  notice,  or  until  there  has  been  a  de- 
mand and  refusal  to  pay,  or  an  account  rendered  accompa- 
nied by  an  offer  to  settle.'" 

§  854.    In  caring  for  goods. 

It  is  also  a  factor's  duty  to  use  a  reasonable  degree  of  care 
and  diligence  in  caring  for  property  which  has  been  con- 
signed to  him  for  sale.  If  he  does  not  do  so  he  will  be 
liable  to  his  principal  for  any  loss  that  may  be  caused  by 
his  negligence;  or  if  he  does  use  such  diligence  and  skill  he 
will  not  be  liable  for  any  loss  that  may  follow,  not  due  to 
negligence  on  his  part.'**  A  factor  will  not  be  deemed  to 
have  acted  negligently  in  such  cases  if  he  stored  and  cared  for 
goods  consigned  to  him,  in  the  usual  and  customary  manner, 
used  by  persons  of  ordinary  prudence  and  diligence,  under 
like  circumstances.**"  Thus  a  factor  to  whom  wheat  is  coo- 
signed  for  storage  in  an  elevator,  and  for  sale,  may  store  it 
in  a  mass  in  a  bin  with  other  wheat  of  the  same  grade  and 
quality,  in  the  absence  of  instructions  from  the  consignor 
to  the  contrary,  where  such  is  the  usual  and  customary  man- 

"'Cartmell  t.  Allard,  7  Bush    (Ky.)  482. 

»"  Teasley  v.  Bradley.  UO  On.  497,  78  Am.  St.  Rep.  113. 

"sFosterv.  Bush,  101  Ala.  662;  WWtUnghBm  v.  Owen,  19  D.  C.  277; 
Weaver  v.  Poyer,  70  ill.  667;  Dunbar  v.  Gregg,  44  111.  App.  527;  Bartle 
V.  PbelpB,  39  Iowa,  49S;  Cbenowltb  v.  Dickinson,  8  B.  Mon.  (Ky.)  156; 
Hill  V.  White,  11  La.  Ann.  170;  Colley  v.  Merrill,  6  Me.  60;  Jones  v. 
Sinclair,  2  N.  H.  319,  9  Am.  Dec.  76;  Vandyke  v.  Brown,  8  N.  J.  Eq. 
657;  Huguenln  v.  Legare,  11  Ricb.  Law  (S.  C.)  304;  Vincent  v. 
Batber,  31  Tex.  77,  98  Am.  Dec.  616;  Wilkinson  v.  WllllamB,  36 
Tei.  181.     See  Barrows  v.  Cashway,  37  Mtcb,  481. 

"0  Davis  V.  Kobe,  36  Hlnn.  214,  1  Am.  St.  Rep.  663;  Pbllllps  v. 
Hoir,  69  III.  165;  Trumbull  v.  Union  Trust  Co.,  33  111.  App.  319; 
Wallace  v.  Bradabaw,  6  Dana  {Ky.)  382. 
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ner  of  storing  it.'"  But  if  a  factor  unlawful!;  mixes  and 
confuses  his  own  goods  with  those  of  his  principsl  so  that 
they  cannot  be  distinguished,  the  latter  will  be  entitled  to  the 
whole.'*' 

If  the  principal  has  specially  instructed  the  factor  in  re- 
gard to  the  manner  of  caring  for  the  goods,  or  has  shipped 
them  to  a  particular  factor,  relying  upon  the  representa- 
tion of  the  latter  that  they  will  he  cared  for  in  a  certain 
manner,  it  is  the  duty  of  the  factor  to  follow  such  instruc- 
tions or  representations,  and  for  a  failure  to  do  so  he  will 
be  liable  for  the  resulting  loss,  unless  sufficiently  excnsed.'" 
Nor  can  he  defend  his  actions  in  failing  to  comply  with 
such  directions  or  representations,  by  showing  a  custom 
among  factors  to  care  for  the  goods  in  a  different  man- 
ner.'** Thus  where  a  commission  merchant  advertises  thst 
goods  consigned  to  him  will  be  stored  in  a  fire-proof  house, 
he  is  liable  if  be  stores  ihem  in  a  wooden  house  vhich  a 
less  safe,  and  afterwards  burned,  and  this  is  true  even  thoQ^ 
the  goods  were  shipped  to  and  stored  in  the  wardiouse  of 
the  wrong  consignee,  if,  after  the  discovery  of  the  mistate 
by  the  real  consignee,  he  allows  the  goods  to  remain  is 
such  warehouse.'*'  Nor  can  the  factor  defend  an  action 
against  him  for  the  loss  of  the  goods,  caused  by  allowing  them 
to  remain  in  a  warehouse  less  secure  than  his  own,  on  tlie 
ground  that  it  was  the  custom  among  f  actorfl  that  when  goods 
are  placed  in  a  warehouse,  other  than  the  particular  one  to 
which  they  are  consigned,  to  allow  them  to  rsnain  theie."' 

But  although  a  factor  "may  properly  be  held  responsible 
for  a  neglect  to  provide  against  the  risks  or  perils  to  which 
property  entrusted  to  his  care  may,  in  the  ordinary  cotirse 
of  business,  be  exposed,  he  cannot  be  held  liable  for  not  an- 

Ml  Davis  V.  Kobe,  36  Minn.  211,  1  Am.  St  Rep.  663. 

1"  First  Nat.  Bank  of  Blgln  v.  Schweon,  127  111.  B73,  11  Am- 
8t  Rep.  174. 

m  yiDcent  v.  Rather,  31  Tex.  77,  98  Am.  Dec.  G18.  See,  tka, 
Ferguson  v.  Porter,  3  Flo.  27;  R^p  v.  Grayson,  2  BlacU.  (ted-) 
180. 

»**  Vincent  v.  Rather,  31  Tex.  77,  98  Am.  Dec.  618. 

*u  Vincent  v.  Rather,  31  Tex.  77,  98  Am.  Dec.  516. 

■4«  Vincent  v.  Rather,  81  Tex.  77,  98  Am.  Dec.  Glfl. 
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ticipatmg  a  danger  altogether  out  of  the  ordinary  course  of 
bti3me88  or  of  natural  events. '"*'' 

g  868.    In  remitting. 

Where  a  factor  has  sold  the  goods  consigned  to  him  for 
sale  and  has  received  the  proceeds  thereon,  and  has  apprised 
the  principal  of  that  fact  he  may,  in  the  absence  of  instruc- 
tions or  usage  otherwise,  wait  until  he  receives  directions 
from  his  principal  as  to  the  mode  of  remitting  the  net  pro- 
ceeds;*** and  if  he  remits  before  he  receives  such  instruc- 
tions, he  does  so  at  his  own  risk,  and  generally  will  he  liable 
for  any  loss  that  may  be  occasioned  thereby,'**  But  if  the 
principal  has  given  him  special  instructions  in  reference  to 
the  remittance  of  proceeds  it  is  his  duty  to  follow  them,  and 
to  remit  in  the  manner  so  ordered ;  and  if  he  uses  due  dili- 
gence and  skill  in  so  doing,  he  cannot  be  held  liable  for  any 
ensuing  loss.''*  Thus,  if  the  factor,  according  to  instruc- 
tions, makes  his  remittance  with  due  diligence  and  in  good 
faith  by  means  of  a  bill  of  exchange,  he  will  not  be  responsi- 
ble for  the  loss  if  the  bill  is  protested  or  dishonored, '^^  and 
if  the  principal  generally  instructs  the  factor  to  remit  pro- 
ceeds received  on  a  sale,  the  latter  will  be  relieved  from  re- 
sponsibility if  he  remits  in  the  manner  usually  employed  by 

1*7  Johnson  v.  Martin,  11  La.  Ann.  27,  66  Am.  Dec.  193. 

"»Perrla  t.  Paris,  10  Johns.  (N.  T.)  286;  Cooler  v.  Betts,  24 
Wend.  (N.  T.)  203;  Qreentree  v.  RoseoBtock,  61  N.  T.  683;  Halden- 
V.  Crafts,  4  E.  D.  Smith  (N.  Y.)  490;  Brink  v.  Dolsen,  8  Barb. 
(N.  T.)   337;   Mlddleton  v.  Twombly,  125  N.  T.  620. 

!•>  Clark  T.  Moody,  17  MasB.  146;  Lucas  t.  Gronlng,  1  Starkie, 
SSI;  Johnson  v.  Uartln,  11  La.  Ann.  27,  66  Am.  Dec.  193;  Heubach 
r.  Rother,  9  N.  Y.  Super.  Ct.  <2  Duer)  227;  Halden  v.  Crafte,  4  B.  D. 
Smith  (N.  Y.)  490;  Smith  v.  Ward,  8  La.  Ann.  76;  Rourk  t.  Pegram. 
10  La.  Ann.  394. 

s™  Heubach  v.  Rother,  9  N.  Y.  Super.  Ct.  (2  Duerl  227;  Ferris  v. 
Paris,  10  Johns.  (N,  T.)  286;  Muller  v.  Bohlens.  2  Wash.  C.  C.  378, 
Fed.  Caa.  No.  9,914. 

"iMuUer  V.  Bohlens,  2  Wash.  C.  C.  378,  Fed.  Gas.  No.  9,914; 
Heubach  v.  Rother,  9  N.  T.  Super.  Ct.  (2  Duer)  227;  Leverlck  t. 
Meigs.  1  Cow.  (N.  Y.)  645;  Chandler  v.  Hogle,  5S  111.  46;  Potter  v. 
Morland.  S  Cash.  (Maes.)  384;  Brers  v.  Harris,  9  Helak.  (Tenn.)  662. 
Compare  Akin  v.  Bedford,  6  Mart.  (N.  S.;  La.)  502;  Cartmell 
V.  Allard,  7  Bnah  (Ky.)  482;  Rourk  v.  Pegram,  10  La.  Aon.  394. 
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Other  factors  at  the  same  time  and  place.*"*  Bat  if  ihe 
monej  Ib  lost  bj  his  remitting  it  in  a  manner  different  from 
that  directed  hy  his  principal  he  will  be  liable  for  its  loss."* 
So  if  the  factor  agrees  to  remit  to  his  principal,  within  » 
£xed  period  after  each  sale,  and  fails  to  do  so  the  principil 
could  sue  for  the  proceeds  of  sales,  without  a  prior  de- 
mand.*"* If  the  principal's  instructions  are  amtngoous  ud 
capable  of  two  constructions,  one  of  which  the  factor  in  good 
faith  pursues,  he  will  not  be  liable  for  a  loss,  becaoee  it  was 
the  intention  of  the  principal  that  be  should  have  remitted 
in  the  other  manner.**" 

§  8S6.    In  Tegai  to  tim»  ot  lale. 

In  the  absence  of  instmctions  to  the  contrary,  it  is  the 
duty  of  a  factor  to  exercise  a  reasonable  degree  of  discretion 
and  judgment  in  selling  property  consigned  to  him,  witMn 
a  reasonable  time  after  he  has  received  the  same.*"*  If  he 
does  so,  he  will  have  performed  his  duty,  and  cannot  be  held 
liable  by  reason  of  the  fact  that  by  holding  the  goods  bnger, 
a  greater  price  could  have  been  received  for  them.*"*  Nor 
would  he  be  liable  for  a  loss  occasioned  to  the  goods,  bv 
some  accident  or  other  cause  not  hie  own,  vrhere  he  has  not 
delayed  an  unreasonable  time  in  selling  them.**^    But  if, 

Ml  Potter  T.  Uorland,  3  Cuali.  (Mass.)  3S8:  Chandler  t.  Eocle. 
68  III.  46;  BanieBt  v.  Stroller,  2  McCrur,  8S0,  Fed.  Cas.  No.  4^!0; 
Ooldsmltli  Y.  Manbelm.  109  Maae.  1S7. 

M»Kerr  v.  Cotton,  23  Tex.  411;  Foster  t.  Preaton,  8  Cow.  (H. 
T.)  198.    See  Parker  v.  Harrison,  26  La.  Ann.  7E1. 

iMHaebler  t.  Luttgen,  158  N.  T.  693. 

>ss  Hays  v.  Warren,  46  Mo.  18S.  See,  also,  Toa  t.  Blasdurd,  ti 
Oa.  519. 

M<  Comer  v.  War,  107  Ala.  SOO,  64  Am.  St.  Rep.  9S:  AltiiuOB  t. 
Burton,  4  Bnsli  (Ky.)  299;  Selbert's  AsalKnee  v.  Albrittcra,  U  KT- 
L.  R.  402,  40  S.  W.  698;  Cotton  t.  Hlller,  52  HIsb.  13;  Benedict t. 
Inland  Grain  Co.,  SO  Mo.  App.  44S;  Qlven  v.  Lemolne,  S6  Ho.  HO: 
Prokop  T.  Gonrlay  (Neb.)  91  N.  W.  290;  Mllbank  v.  DeDnKtoas. 
23  N.  Y.  Super.  Ct.  382;  Sprulll  t.  Davenport,  116  N.  C.  S4.  Sm 
Uabome  v.  Stepbeneon,  36  Or.  32S,  78  Am.  St.  Rep.  778. 

'"  Qlven  V.  L<emolne,  35  Mo.  110;  Ward  v.  Bledsoe,  33  Tex.  ttl 

iss  Lehman  v.  Prftchett,  84  Ala.  512;  Dunbar  v.  Gregg.  44  UL  An^ 
527  (loBS  caused  by  act  of  God). 
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on  the  other  hand,  he  unreaaonably  delays  in  aelliDg,  without 
a  sufficient  excuse  therefor,  he  will  be  liable  for  an;  toss  to 
the  goods,  as  by  their  depreciating  in  value,  or  otherwise.*"* 
If,  however,  he  has  been  expressly  instructed  as  to  the 
time  of  sale  he  must  obey  such  instructions,  and  sell  at  that 
time  j^'"  unless  he  has  made  advances  upon  the  goods  con- 
signed to  him,  and  it  becomes  necessary  to  dispose  of  them, 
in  order  to  protect  himself  against  loss.^^' 

§  857.    In  regard  to  place  of  sale. 

^Vhere  a  consignment  is  made  to  a  factor  for  sale,  unac- 
companied with  instructions  from  the  principal,  and  in  the 
absence  of  an  established  usage  of  trade  to  the  contrary,  the 
presumption  is  that  the  goods  are  to  be  sold  at  the  place  of 
business  of  the  factor,  and  it  is  his  duty  to  sell  them  at  that 
place,  and  not  to  reship  them  to  another  market  for  sale.**" 
The  intent  of  the  principal,  which  in  such  a  case  is  to  be  gath- 
ered from  the  circumstances,  alone  fixes  the  character  of  the 

i»  Atkinson  v.  Burton,  4  Bush  (Kj.}  299;  Francis  t.  Castle- 
man,  4  Bibb  (Ky.)  282;  Selbert's  Assignee  t.  Albrltton.  19  K7.  L. 
R.  402.  40  S.  W.  698;  Porter  v.  Blood,  5  Pick.  (Mass.)  54;  Merle  v, 
Hascall,  10  Mo.  406;  Bemet  v.  Hockaday,  61  Mo.  App.  627;  Roberts 
T.  Cobb,  76  Minn.  420. 

3*0  Day  T.  Crawford,  13  Ga.  G08;  Pulslfer  t.  Shepard,  36  III.  G13; 
Cotbran  v.  Ellie,  107  111.  413;  Maggoffln  v.  Cowan,  11  La.  Ann. 
6S4;  Howland  t.  Davis,  40  Mlcb.  E45;  Evans  v.  Root,  7  N.  Y.  186, 
57  Am.  Dec.  E12;  Bell  v.  Palmer,  6  Cow.  (N.  Y.)  128;  Symington 
v.  McLln,  18  N.  C.  (1  Dev.  «  B.)  291;  SpnilU  v.  Davenport.  116  N. 
C.  34;  Johnson  v.  Wade,  2  Baxt.  (Tenn.)  480;  Strong  v.  Stewart, 
9  HelBk.  (Tenn.)  137;  Courcler  v.  RItter,  4  Wash.  C.  C.  649,  Fed. 
Cas.  No.  3,282. 

I"  Phillips  V.  Scott,  43  Mo.  86,  97  Am.  Dec.  369;  Lockett  v,  Bax- 
ter, 3  Wash.  T.  350;  Field  v.  Farrlngton,  10  Wall.  (U.  S.)  141. 

z"iCatlln  V.  Bell,  4  Camp.  183;  Comer  v.  Way,  107  Ala.  300,  54 
Am.  St.  Rep.  93;  Phy  v.  Clark,  36  111.  377;  Kelley  v.  Magulre.  99 
III.  App.  317;  Wallace  v.  Bradsbaw,  6  Dana  (Ky.)  382;  Marr  v. 
Barrett,  41  Me.  403;  Phillips  v.  Scott,  43  Mo.  86,  97  Am.  Dec.  369; 
Burke  V.  Prye,  44  Neb.  223;  Grieff  v.  CowguUl,  2  Dian.  (Ohio)  58; 
W^oottens  V.  Kaulman,  43  Tex.  396;  Kauftman  v.  Beasley,  64  Tex. 
663.  It  has  been  held,  however,  that  factors  may,  by  custom, 
send  goods  to  other  places  for  sale,  Wallace  v.  Bradsbaw,  6  Dana 
(Ky.)  382. 
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contract  between  the  parties  as  to  the  place  of  sale,  and  the 
factor  is  not  at  liberty  to  disregard  it.***  If  a  factor  re- 
ships  goods  consigned  to  him  hj  his  principal,  without  the 
latter's  advice,  and  they  are  scAd  at  less  than  tbey  nigbt 
have  been  sold  for  at  the  place  of  shipment,  where,  in  the 
contemplation  of  the  parties,  they  were  deaigned  to  be  soU, 
he  is  liable  for  the  difference  in  price  for  which  th^  ven 
sold  and  the  market  value  at  the  place  where  it  was  intended 
that  Uiey  should  be  sold.^"*  Any  usage  to  the  coatmy,  to 
be  of  any  avail,  should  be  so  general  and  well  eEtablielked 
that  it  may  be  presumed  to  have  entered  into  the  contract, 
or  to  have  been  brou^t  to  the  actual  knowledge  of  the  prin- 
cipal.'" 

But  where  the  factor  has  made  advances  upon  the  ctmsign- 
ment,  and  the  diBposal  thereof  becomes  necessary  to  [voteet 
himself,  he  has  entire  discretion  as  to  place  of  sale,  and  is 
not  even  limited  by  positive  instructions.'*'  If,  howerer, 
such  necessity  is  intended  to  be  relied  upon  as  a  defense,  it 
should  be  properly  pleaded,  and  the  burden  of  proof  is  on 
the  factor  to  show  such  necessity."" 

§  858.    In  regard  to  price  of  pwdt  sold. 

There  is  an  implied  agreement  Aat  a  factor  will  sell  goodi 
consigned  to  him  to  the  best  advantage;*'*  and  where  thee 
are  no  special  instructions  otherwise,  it  is  his  duty  to  sdl 
for  the  fair  value  or  market  prica  If  he  does  not  do  » 
but  sella  or  falsely  accounts  for  then)  at  an  underprlce,  he 
is  liable  to  make  additional  compensation  for  the  proper^.*** 
But  if  he  acts  in  good  faith,  and  uses  a  reasonable  degree 

»i  PhUllpB  V.  Scott,  4S  Mo.  86,  97  Am.  Dee.  369. 

i«<  Comer  t.  Way,  107  Ala.  300,  E4  Am.  St.  Rep.  93;  Orieff  t.  Cow- 
ffulll,  2  DlBQ.  (Ohio)   E8. 

"•>  Phillips  V.  Scott,  43  Mo.  86,  87  Am.  Doc.  369. 

iMPbllUps  V.  Scott,  43  Mo.  86,  97  Am.  Dec.  S69. 

»T  Phllllns  T.  Scott,  43  Ho.  86,  97  Am.  Dec  369. 

3«B  Vincent  v.  Bather,  31  Tex.  77,  98  Am.  Dec.  516. 

"■BlKOlow  V.  Walker,  24  Vt.  149,  S8  Am.  Dec.  1G6;  MUbonk  v- 
DennlBtoun,  23  N.  Y.  Super.  CL  382;  Pugh  v.  Porter  Broe.  Co,  Ut 
Cal.  628;  Merle  v.  Haecall,  10  Mo.  406;  Govan  v.  Cnshlng.  Ul  N. 
C.  458. 
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of  care  and  skill,  lie  cannot  be  held  liable,  becauae  he  failed 
to  aell  for  more  than  the  market  price. ''"  If  the  principal's 
iBBtructiona  expressly  limit  the  price  at  which  the  goods  are 
to  be  Bold  it  is  the  factor'a  duty  to  sell  at  that  price,  and, 
generally,  he  will  be  liable  to  his  principal  for  any  loss  that 
may  result  from  his  failure  to  do  so.'"  Or  if  there  is  an 
express  agreement  or  guaranty  by  the  factor  to  sell  for  a 
certain  price,  he  will  be  liable  if  he  sella  below  that  price 
although  he  sells  at  the  market  price.*"  And  where  he  guar- 
anties to  his  principal  that  the  goods  shall  sdl  at  a  fixed 
profit,  he  is  liable  to  the  principal  for  that  profit,  irrespective 
of  the  market  value  of  the  goods. '^'  But  if  the  factor  has 
made  advances  upou  Uie  consignment,  and  it  beoomes  nec- 
essary to  sell  in  order  to  protect  himself,  he  has  entire  dis- 
cretion as  to  the  price,  although  he  has  had  positive  instruc- 
tions thereon  from  hia  principal.*^* 

g  869.    In  selling  to  responsible  penoni. 

It  is  a  factor's  duty,  in  selling  his  principal's  goods,  to  use 
a  reasonable  degree  of  diligence  and  prudence  in  seUing  tQ 
such  persons  only  as  are  responsible.  While  he  cannot  be 
held  as  a  guarantor  of  the  responsibility  of  the  persons  to 

»T0  Conway  v.  Lewis,  120  Pa,  215,  6  Am,  St.  Rep.  700;  Uann  v. 
Laws,  117  Maes.  293;  Ward  v.  Bledaoe,  32  Tex.  261. 

■"Levlaon  v.  BaUour,  34  Fed.  382;  Loralne  t.  Cartwrlght,  3 
'Wash.  C.  C.  151,  Fed.  Cos.  No.  S.GOO;  Union  Hardware  Co.  t. 
Plume  A  A.  Mtg.  Co.,  68  Conn.  219;  Polndeiter  t.  King,  21  I^  Ann. 
697:  Cotton  V.  Hlller,  62  Misa.  7;  Swltzer  y.  Connett,  11  Mo.  83; 
Blot  r.  Bolcean,  3  N.  T.  78,  61  Am.  Dec.  34E;  Taylor  v.  Ketcbum,  23 
N.  T.  Super.  Ct.  607;  Comley  t.  Dazlan,  114  N.  T.  ISl;  Quy  v. 
Oakley,  13  Johns.  (N.  T.)  382;  Duear  v.  Perit,  4  Bin.  (Pa.)  361; 
Porter  t.  Patterson,  15  Pa.  229.  And  see  Oabum  t.  Delafleld,  76 
Hun  (N.  T.)   246. 

»T)  Harrison  v.  aiover,  4  Hun  (N.  7.)  121;  Lehmann  v.  Schmidt, 
S7  Cal.  16;  Dalton  v.  Ooddard,  104  ISaea.  407;  In  re  Holt's  E:aUte, 
4  Del.  Co.  R.  (Pa.)  363;  Mackenzie  v.  Hodgkln,  126  Cal.  691,  77 
Am.  St.  Rep.  209. 

sitpugh  V.  Porter  Bros.  Co.,  118  Cal.  628.  Compare  Wlae- 
KottWltK  CommJaslon  Co.  t.  Bond  (Tenn.  Ch.  Adp.)  47  S.  W.  174. 

"•PhllUpa  V.  Scon,  43  Mo.  86,  97  Am.  Dec.  369;  Columbian  Nat. 
Bank  t.  White,  66  Mo.  Ai^  677;  Cotton  v.  Hlller.  62  Miss.  7.  And 
Bee  Oebara  v.  Delafleld,  76  Hnn  (N.  T.)  246. 
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whom  he  sells  id  the  ordiuarj'  course  of  business,  and  in  u- 
cord&nce  with  the  usages  of  the  market  where  the  sale  taka 
place,  nevertheless,  he  must  use  all  reasonable  efforts  ind 
resort  to  all  reasonably  available  sources  of  informatioii,  to 
learn  the  pecuniary  liability  of  the  purchaser,  and  if  he  doa 
not  do  so,  and  any  loss  occurs  by  reason  thereof,  he  viU  be 
liable  therefor.*^"  It  would  be  otherwise,  however,  if  he 
had  exercised  due  diligence  and  prudence,  in  that  respect, 
and  the  loss  afterwards  occurs,  without  any  negligence  on  hia 
part'''  I£,  after  a  principal  learns  that  a  sale  n^iateJ 
by  his  factor  cannot  be  carried  out  on  account  of  the  irre- 
sponsibility of  the  buyer,  he  fails  to  take  steps  to  protecl  him^ 
self,  the  factor  is  not  further  liable  for  the  loss,  from  » 
falling  market,  occurring  on  account  of  such  failure.*" 

A  factor  is  not,  in  the  absence  of  an  express  agreement,  a 
guarantor  of  payment,  and  is  not  liable  to  his  principal  for 
the  entire  amount  that  would  have  been  realized  had  a  sale 
which  failed  through  the  factor's  negligence  been  complet- 
gj  STS  ^g  may,  however,  make  himself  liable  as  a  gnarwitor 
of  the  responsibility  of  a  purchaser  by  entering  into  an  ex- 
press agreement  to  that  effect,  as  in  the  case  of  a  del  credere 
factor,  as  we  shall  see  in  a  subsequent  secti<m.  So 
where  a  factor,  who  is  authorized  to  sell  on  credit,  is  instroct- 
ed  or  expressly  agrees  to  sell  only  to  responsible  persMiB,  he 
stands  in  the  position  of  a  guarantor  and  will  be  respon^ble 

171  Forreetler  v.  Bordman,  I  Story,  43,  Fed.  Cae.  No.  i,HS; 
Burrill  v.  Pbllliim.  1  Gall.  360,  Fed.  Cas.  No.  2,200;  ManluU  T. 
Williams.  2  Bias.  256,  Fed.  Caa.  No.  9,136;  Foster  v.  Waller,  TG  lU. 
464;  Weatern  Union  Cold  Storage  Co.  v.  Winona  Produce  Co„  U 
111.  App.  678,  94  111.  App.  61S:  Durant  v.  Fish,  40  Iowa,  GG9;  M. 
M.  Walker  Co.  v.  Dubuque  Fruit  *  Produce  Co.,  IIJ  Iowa,  ttS.  » 
L.  R.  A.  776;  Bonham  v.  Overton,  S  La.  Ann.  765;  PInkbam  t. 
Crocker,  77  Me.  563;  Hapgood  v.  Batcbeller,  4  Uetc  (Haas.)  S7S: 
Honsel  v.  Thrall,  18  Neb.  484. 

ii«Greel7  v.  Bartlett,  1  Me.  172,  10  Am.'  Dec.  54;  Jamea  T.  Hc- 
Credle,  1  Bay  (S,  C.)  294,  1  Am.  Dec.  617;  Ooodenow  v.  Tyl»,  I 
Mass.  36,  5  Am.  Dec.  22. 

ITT  Western  Union  Cold  Storage  Co.  T.  Winona  Produce  Co..  H 
111.  App.  678. 

17*  Western  Union  Cold  Storage  Co.  v.  Winona  Produce  Cc  H 
III.  App.  678. 
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for  a  loss  resulting  by  reason  of  the  irresponsibility  of  the 
pnrchaser.*^" 

§  860.    Id  coUectii^. 

Where  a  factor,  by  authority,  has  made  a  sale  on  credit, 
it  is  his  duty  to  use  a  reasonable  degree  of  care  and  diligence 
to  collect  the  same  when  due.  If  he  does  so,  and  yet  is  un- 
able to  collect  the  debt,  he  will  not  be  liable  for  the  amount 
thereof  linless  he  has  been  acting  under  a  del  credere  com- 
mission, or  unless  he  expressly  guarantees  its  collection.  But 
if  the  debt  be  lost  through  the  inattention  or  negligence  of 
the  factor  in  not  collecting  it,  when  it  is  in  his  power  to  do 
so,  he  will  be  liable  for  the  loss  caused  by  his  n^ligence.**" 
Thus,  a  factor  is  not  liable  for  a  failure  to  collect  the  amount 
of  a  purchaser's  note,  tmless  he  has  become  a  guarantor  of 
it,  or  has  been  guilty  of  negligence.**^  A  factor  may,  how- 
ever, by  contract,  guarantee  the  collection  of  the  price  of  goods 
to  be  sold,  and  also  that  their  sale  shall  realize  certain  sums.'** 
But  he  cannot  collect  proceeds  of  a  sale  against  the  will  of 
the  owner,  where  he  ships  the  goods  in  his  own  name,  to 
another  market  to  be  sold  by  a  subagent,  as,  after  the  sale, 
the  subagent  is  the  debtor  and  not  the  trustee  of  the  prin- 
cipal.*** 

"B  Clark  T.  Roberts,  Z6  Mich.  606. 

»"oVarden  t.  Parker.  2  Eap.  710;  Forreatier  v.  Bordman,  1  Story, 
43.  Fed.  Gas.  No.  4,945;  L«ach  v.  Busb,  57  Ala.  14G;  Oflly  t.  Logan, 
2  MarL    (N.  S.;   La.)   19G;   Kinney  v.  Crane,  17  La.   (0.  S.)    417; 
Greely  t.  Bartlett,  1  Me.  172,  10  Am.  Dec.  64;  Folaom  v.  Mueaey,  8 
Me.  400,  28  Am.  Dec.  52S;  Plnkbam  t.  Crocker,  77  Me.  663;  Bwalt 
T.  Harding,  16  Md.  160;  Ooodenow  v.  Tyler,  7  Maas.  36.  5  Am.  Dec. 
22;  Pick  T.  Rnnnela,  4S  Mich.  302;  Arrott  v.  Brown,  6  Whart.  (Pa.) 
9;   McConnlco  v.  Curzen,  2  Call  (Va.)  36S,  1  Am.  Dec.  640. 
Ill  FolBom  T.  Musaey,  8  Me.  400,  23  Am.  Dec.  622. 
aaiFlrat   Nat.  Bank  of  Elgin  v.  Schween,   127  111.  673,  11  Am. 
St.  Rep.  174;  Pagb  t.  Porter  Bros.  Co.,  118  Cal.  628.    In  commer- 
cial tranaactlons  the  house  that  receives  and  sella  any  commodity 
(or  another  party  guaranteea  the  price,   less  the  agreed  commis- 
sions, but  glvea  no  security  to  make  the  guaranty  good.    The  re- 
spoDslblllty  of  the  house,  and  of  every  member  of  It,  Is  pledged 
to    the    consignor,    and    their    credit    Is    accepted    as    satisfactory 
when  the  consignment  Is  made.    Gould  v.  Lee,  65  Pa.  99. 
2H3  Jackson  Ins.  Co.  v.  Partee,  9  Heiak.  (Tenn.)  296. 
C.  *  S.— 114. 
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§  861.  Actiou  ft^ainst  futor— Heoenity  t<a  demand  ij 
prineipal. 
Before  the  principal  can  maintain  an  action  againat  his 
factor  for  a  failure  to  account  or  remit,  he  muBt  have  mide 
a  demand  <mi  the  factor  for  the  same,  or  he  must  have  iDStmcl- 
ed  the  tatter  to  account  or  remit,  and  he  has  failed  to  do 
80  ;'**  unless  a  demand  is  imprnctieable,  as  where  the  factor 
is  a  foreign  one  ;'^'  or  unleae  an  unreasonable  length  of  time 
has  elapsed  since  the  sale  withont  the  factor  rendering  an; 
account  or  making  any  remittance  ;**•  or  unless  the  ubiiiI 
course  of  dealing  between  the  parties,  or  usage,  imposes  upon 
the  factor  the  duty  of  remitting.^*^  So  if  the  factor  htu 
properly  rendered  an  account  of  sales,  he  is  not  liable  for 
interest  on  money  in  hie  bands,  until  a  demand  therefor  hi 
been  made,  unless  a  special  usage  to  that  effect  ia  shown,  ur 
there  is  a  failure  to  remit  according  to  instructions.*"    Bnt 

3«<Topbaii]  T.  Braddlck,  1  Taunt.  572;  Tyree  t.  PMhun'a  EiT. 
66  AU.  424;  Martin  t.  Webb,  5  Ark.  72,  39  Am.  Dec.  3E3;  Kue 
T.  Cook,  8  C&l.  449;  Dmhier  t.  Beers,  32  111.  368,  83  Am.  Dec  2'A: 
Haas  V.  Damon,  9  Iowa,  689;  Jelltaon  t.  Lafonta,  19  Pick.  [Um.) 
244;  Burton  T.  Collin.  3  Mo.  315;  Cockrill  v.  KIrkpatrick.  »  Ho. 
697;  Bums  v.  PlUabury,  17  N.  H.  6S;  Ferris  t.  Paris,  W  Johm 
(N.  Y.)  285;  Cooley  t.  Betts,  24  Wend.  (N.  T.)  203;  B»lrt  •■ 
Walker,  12  Barb.  (N.  Y.)  298;  Hlddleton  t.  TwomUr,  12E  N.  T. 
525.  Wbere  a  lactor  sold  part  of  goods  consigned  to  blm.  ud 
while  in  poBBeeston  of  the  remainder,  and  with  a  right  to  ael' 
tbeiD,  sued  hU  principal  for  commlaaions,  a  demand  for  udi 
goods,  contained  In  a  letter  delivered  to  bim,  the  contents  of  vlil'' 
he  did  not  know  until  the  person  delivering  It  bad  deparud.  ud 
when  the  gooda,  with  the  knowledge  of  the  principal,  are  3,D0( 
miles  away,  does  not  conatitute  such  a  demand  and  refuaal  »  l> 
render  such  factor  guilty  of  conversion  of  the  unsold  goods,  f- 
menter  v.  American  Box  Mach.  Co.,  44  App.  Dlv.  (N.  T.)  (7. 

!«»  Clark  v.  Moody,  17  Mass.  145;  E:iton  v.  Welton,  31  N.  H.  «! 

»9u  Baton  v.  Welton,  32  N.  H.  8B2;  Langley  v.  Sturtevant,  H  MM". 
214;  Brink  v.  Dolaen.  8  Barb.  (N.  T.)  337;  Deshler  v.  Been,  M  HL 
36S.  83  Am.  Dec.  275  (or  denies  the  principal's  rights  In  the  prciii' 
Ises). 

>si  Mlddleton  v.  Twombly,  125  N.  Y.  520;  Brink  v.  Dolaen,  8  Btrl 
(N.  Y.)  337. 

^»«Tyree  v.  Parham's  Ez'r,  66  Ala.  424;  tfllery  v.  CunnlnghuL  1 
Mete.  (Mass.)  112;  Cheeaborough  v.  Hunter,  I  Hill  (3.  C.)  W- 
Wetmore  v.  Woodhouse,  10  Tex.  33;   McConnlco  v.  Cnnen,  t  ftll 
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it  has  been  held  that,  after  the  rendition  of  an  account,  the 
factor  becomes  a  debtor  to  his  principal,  and  is  liable  to  an 
action  for  a  balance  due,  without  any  previous  demand.'*' 

GanTenion.  And  to  render  a  factor  liable  for  con- 
version of  gnoda,  demand  must  be  made  while  the  property  or' 
its  proceeds  are  in  his  hands,  or  it  must  be  shown  that  he  had 
notice  of  the  owner's  rights,  or  of  the  want  of  title  in  the  party 
placing  the  goods  in  his  hands.^'**  But  in  order  to  constitute 
conversion  by  factors,  it  is  not  necessary  that  they  should  have 
exercised  complete  manual  control  of  the  property,  if  thej 
intermeddled  with  it  and  exercised  dominion  over  it;  nor  is 
it  necessary  that  they  should  have  appropriated  to  their  own 
use  the  proceeds  of  the  sale  of  the  property."*  Thus,  if 
a  factor  sells  the  property  of  his  principal,  after  he  had  been 
notified  of  the  sale  of  )^e  property  to  another,  and  after  the 
offer  to  pay  all  charges  against  the  property,  he  would  be 
guilty  of  conversion.'*'  So  if  he  accounts  for  goods  as  sold 
which  are  in  fact  unsold,  and  which  the  factor  has  under  his 
control,  he  will  be  guilty  of  conversion,  and  the  principal 
may  reclaim  the  same,  although  a  settlement  was  had  be- 
tween them,  previous  to  the  discovery,  by  the  principal,  of 
the  unsold  goods.**'  And  if  the  factor  deals  with  the  prin- 
cipal's goods,  contrary  to  his  authority,  he  is  guilty  of  a  con- 
version of  the  goods,  and  the  principal  may  maintain  an  ac- 
tion of  trover  against  him  therefor.'** 

<Va.)  358,  1  Am.  Dec.  540.  Compare  Newman  v.  Homans,  Qulnc? 
(Mass.)  6. 

38*  Vail  V.  Durant,  7  Allen  (Mass.)  408,  S3  Am.  Dec.  695;  Clarlc  T. 
Moody.  IT  Mass.  145;  Dodge  v.  Perkins,  9  Pick.  (Mara.)  368. 

"o  Roach  V.  Turk,  9  HelBk.  (Tenn.)  708,  24  Am.  Hep.  860;  Aber- 
nath7  T.  Wbeeler,  92  Ky.  320.  36  Am.  St.  Rep.  593;  Marr  v.  Barrett. 
41  Me.  403;  Jones  v.  Hodgklne,  61  Me.  480;  Flret  Nat.  Bank  t. 
Crocker,  111  Haas.  168;  Wagenblaat  y.  McKean,  2  Grant  Gas.  (Pa.) 
393.  Demand  is  not  necessary  where  the  factor  pledges  the  goods 
for  hie  ovn  debt.  Mercbants'  Nat.  Bank  v.  Trenbolm,  12  HeUk. 
(Tenn.)  620;  Kennedy  v.  Strong,  14  Johna.  (N.  Y.)  128. 

iBi  Arkansas  City  Bank  v.  Cassldy,  TI  Mo.  App.  186. 

i»2  M.  M.  Walker  Co.  t.  Dubuque  Fruit  ft  Produce  Co.,  106  Iowa. 
245.    See,  also,  Lebmann  v.  Scbmldt.  87  Cal.  15. 

m  Qay  v.  D.  M.  Osborne  ft  Co..  102  Wis.  641. 

=>*  Kelly  V.  Smith,  1  Blatchf.  390,  Fed.  Cae.  No.  7,67B;   Scott  v. 
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Moaey  had  and  received.     As  long  as  the  factor  lettins 

his  principal's  goods,  unsold,  an  action  for  mone;  had  isi 
received  will  not  lie  against  him  f  but  if  the  factor  has  sold 
the  goods  and  does  not  pay  over  the  proceeds  upon  demand  or 
within  a  reasonable  time,  the  principal  may  maintain  sadi  sn 
action  of  asBumpsit  against  him.*" 

§  862.    Del  credere  factors. 

(a)  In  S"i"*l-~"ractors  under  a  del  credere  conmui- 
sion  undertake,  for  an  additional  compensation,  to  guarantee 
to  their  principals  the  payment  of  the  purchase-money  for 
goods  sold  under  such  commission.  A  del  credere  conunission 
is  the  premium  or  price  given  by  the  principal  to  the  faclor 
for  a  guaranty.**^  This  right  to  a  del  credere  connnissioii 
exists  only  when  expressly  contracted  for,  and  extends  onlj  to 
sales  on  credit  ;'**  and  such  contract  is  a  contract  of  gOMButy 
of  the  solvency  of  his  vendees,  and  not  of  the  worth  of  the 
bills  purchased  by  him  and  remitted  in  payment.'*" 

(b)  Nature  at  liability.^Tbere  has  been  much  conflirt 
among  the  decisions,  as  to  the  nature  and  extent  of  a  factor's 
obligation  under  such  a  commission ;  and  while  the  later  £n^ 
lish  and  some  American  authorities  hold  that  he  is  liable  a 
surety  merely,  *""  the  decided  preponderance  of  authority  in 

Rogers,  31  N.  Y.  676;  Cornier  ^ 
Damoo,  9  Iowa,  ES9;  Campbell  v. 
wottb  T.  Gay,  IIS  Mass.  44. 

sesGroTorv.  Clark,  Wright   (Ohio)  8B0. 

i«  Jones  T.  Marks,  40  m.  513;  Taylor  v.  Turner,  87  111.  296;  Wiis^ 
worth  T.  Gay,  118  MasB.  44;  Tucker  v.  Dtley,  168  Maes.  415;  GroTH 
T.  Clark.  Wright  (Ohio)  SSO. 

i«i  Morris  v.  Cleasby,  4  Maule  *  S.  G66,  674.  Where  a  cootnttt  for 
the  conBlgnment  of  goods  to  be  sold  on  commlBslon  fixes  the  prlK 
at  which  they  are  to  be  sold,  and  the  coneignee  guarantees  the  Fo- 
ment of  such  prices,  the  relation  thereby  established  Is  that  of  del 
credere  factor  and  principal,  and  not  that  of  vendor  and  sendee. 
National  Cordage  Co.  v.  Sims,  44  Neb.  148. 

"» Wlttkowakl  V.  Harris,  64  Fed.  712. 

2»B  Sharp  V.  Emmet,  5  Whart.  (Pa.)  288.  34  Am.  Dec.  5H;  l*Teric6 
V.  MelgB.  1  Cow.  (N.  Y.)  664;  Mackenzie  v.  Scott,  6  Brown  Pari.  Cas. 
280. 

BOO  Morris  v.  Cleasby,  4  Maule  ft  S.  566,  574;  Hornby  v.  Lary.  f 
Maule  ft  S.  166;  Thompson  v.  Perkins,  3  Mason,  232,  235,  Fed.  Cas 
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the  United  Statea  followa  the  earlier  English  rule,  which  ia 
to  the  effect  that  a  factor  who  sells  under  a  del  credere  commis- 
sion is  abflolutelj  liable,  a8  a  principal,  to  pay  the  price  for 
which  the  goodB  were  sold,  when  the  credit  has  expired ;  and 
may  be  sued  in  indebitatuB  assumpsit  if  he  does  not  pay  the 
sale  debt  when  due.'**'     And  as  the  factor's  liability,  under  a 

No.  13,972;  Olndre  v.  Kean,  T  Hlsc.  (N.  Y.)  682,  31  Abb.  N.  C.  100. 
Id  Hornby  v.  Iac?,  6  Maule  ft  S.  166.  Lord  Ellenborough,  C.  J.,  oays: 
"I  own  I  cannot  think  that  a  commission  del  credere  is  to  have  an 
effect  attributed  to  It  beyond  that  which  regards  the  benefit  of  the 
principal  who  given  the  conunisslon.    The  conimlsBloQ  Imports,  that 
it  the  vendee  does  not  pay,  the  factor  will;  It  Is  a  guarantee  from 
the  factor  to  the  principal  against  any  mischief  to  arise  from  Uie 
vendee's  Insolvency.    But  It  varies  not  an  lota  the  rights  aubsistlng 
between  vendor  and  vendee."     In  commenting  on  Grove  v.  Dubois, 
1  Term  R.  112,  he  says:     "A  kind  of  magtc  effect  wbb  there  given 
to  a  del  credere  commlselon,  changing  the  relative  position  of  the 
owner  and  buyer."    In  the  same  case  Bayley,  J.,  says:     "When  he" 
— the  principal — "gives  a  del  credere  commlselon,  be  means  tc  ob- 
tain an  additional  security;  that  is,  the  security  of  the  factor;  and 
it  would  be  extremely  hard  If,  Instead  of  having  an  additional  se- 
enrity,  he  should  find  that  he  had  only  substituted  one  for  another, 
Uiat  he  had  shifted  the  responsibility  from  the  buyer  to  the  factor," 
■oiOrove  V.   Dubois,   1  Term  R.   112;    Tustin   Fruit  Asa'n  v.   Barl 
Fmit  Co.  (Cal.)  53  Pac.  693;  Aetna  Powder  Co.  v.  HUdebrand,  137 
Ind.  462,  46  Am.  St  Rep.  1S4;  Lewis  v.  Brehme,  33  Md.  412.  425,  3 
Am.  Rep.  IBO;  Swan  v.  Nesmlth,  7  Pick.  (Mass.)  Z20,  19  Am.  Dec. 
282;  Cartwrlght  v.  Green,  47  Barb.  (N.  T.)  9;  Mllllken  v.  Byerly.  6 
How.  Pr.   (N.  T.)  214;  Blakely  v.  Jacobeon.  S  Boaw.   (N.  T,}  140; 
Balderston  v.  National  Rubber  Co.,  18  R.  I.  338,  4S  Am.  St.  Rep,  773. 
In  Wolff  V.  Koppol,  2  Denio  (N.  Y.)  368,  43  Am.  Dec.  7BX,  Porter, 
Senator,  reviews  the  leading  cases  supporting  this  view,  as  follows: 
"In  1786,  In  the  case  of  Qrove  v.  Dubois,  1  Term  R.  112,  Lord  Mans- 
field, C-  J.,  held  that  the  engagement  of  a  broker,  acting  under  a  del 
credere  commission,  was  absolute,  and  that  be  was  liable  In  the 
first  Inetance  and  at  all  events.    Duller,  J.,  agreed  with  him  fully, 
and  said  he  had  never  heard  the  inquiry  made,  whether  a  demand 
had  b6en  made  upon  the  purchaser.    We  find  these  two  very  dis- 
tlnguiabed  Judges  speaking  of  this  as  a  familiar  principle,  and  one 
universally  acknowledged  and  practiced  upon.    Tlie  case  of  Scott 
V.  McKenzIe,  decided  in  Scotland  In  1795,  Involved  the  same  prin- 
ciple.    The  defendant,  a  factor,  acting  under  a  del  credere  commis- 
sion, at  the  request  of  his  principal  transmitted  the  proceeds  of  the 
sales  in  ft  bill  on  a  house  in  London.    The  parties  to  the  bill  tailed 
before  payment    On  the  question  as  to  the  liability  of  the  factor, 
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del  credere  commission,  is  primary,  hie  contract,  ie  not  such  u 
is  required  to  be  in  writing  bj  the  statute  of  frauds,  &»  being  a 

tbe  court  in  Scotland  decided  that  no  paTment  bot  such  an  one  u 
would  have  eatlsfled  a.  proper  debt,  was  BufBcteut  to  diacharge  Uw 
factor,  and  gave  judgment  (or  tbe  plalatiff.  Tbls  Judgment  «it 
afflrmed  In  tbe  bouse  ot  lords  In  1796:  6  Brown  Pari.  Gas,  tS6.  U 
Hougbton  T.  MattbewB,  3  Boo.  ft  P,  489,  Cbambre,  J.,  aaTS.  tliat  *li«n 
a  factor  sells  under  a  del  credere  commission,  be  becomes  reBpandble 
for  tbe  price,  and  be  Is  t«  be  considered,  as  between  blmselt  *M  tbt 
vendor,  aa  the  sole  owner  of  the  goods.  In  tbe  same  case,  Lord 
Alvauley,  C.  J.,  saya,  that  the  effect  ot  a  del  credere  commlBsl<ni  H 
to  make  the  factor  reeponalble  for  the  value  of  tbe  goods  to  U> 
principal. 

"Mr.  Bell,  In  bis  Commentarlea,  publiebed  in  1S16,  at  p.  3TS,  Ivi 
down  the  rule  thus:  The  correct  legal  Import  of  a  del  credere  en- 
gagement. Is  an  engagement  to  be  answerable  as  If  the  peraro  M 
binding  himself  was  the  proper  debtor.  This  aeems  to  be  tbe  correct 
legal  Import  of  tbe  undertaking;  and  it  la  aa  nearly  oa  poa^ble,  tHe 
meaning  of  the  Italian  phrase  which  we  have  adopted.  He  Is  pliMd 
in  relation  to  the  principal,  precisely  in  tbe  same  situation,  as  it  >» 
had  actually  received  in  loan,  the  money  of  the  prindpaL'  Hr. 
Comyn,  In  his  treatise  on  Contracts,  vol.  1,  p.  258,  is  equally  explicit 
in  bia  statement  of  this  rule.  He  aaya:  'A  factor  del  credere,  on 
tbe  sate  of  tlie  goods,  makes  himself  absolutely  liable  In  the  IM 
instance,  for  the  payment  of  the  price  of  such  goods.  In  the  sum 
manner  as  if  be  were  himself  the  purchaser,  and  was  debited  Mr 
them  by  tbe  principals  as  such.'  Chancellor  Kent,  In  the  tint  edi- 
tion ot  bis  Commentaries,  published  In  1826,  states  his  view,  it 
that  Ume,  of  the  law  on  this  point,  aa  follows:  *Wben  a  factor  sen 
under  a  del  credere  commission  tor  an  additional  premiuDi  be  bs- 
comes  liable  to  hla  principal  when  tbe  purchase  money  falls  dn 
for  he  Is  substituted  tor  the  purchaser,  and  la  bound  to  pay,  aot 
conditionally,  'but  absolutely,  and  in  tbe  first  instance.'  i  KtM. 
Comm.  (let  Ed.)  487. 

"Here  we  have  a  whole  current  ot  decisions  and  a  coincidence  ot 
opinions  among  eminent  autbors,  in  tavor  of  the  abaolnte  ItabUitr 
ot  tbe  factor  to  pay  the  price  for  which  goods  are  sold  under  tadi 
a  commlaslon,  when  the  credit  has  expired.  This  should,  I  think, 
settle  the  question.  But  the  doctrine  has  been  questioned,  and  llnallj 
overruled  In  England.  •  *  •  I  do  not  find,  however,  that  tlie 
recent  Innovation  In  England  baa  been  adopted  In  this  country,  ex- 
cept in  Thompson  v.  Perkins,  3  Maaon,  232,  Fed.  Gas.  No.  13,17!- 
where  Mr.  Justice  Story  has  followed  the  case  of  Morris  v.  Cleasbr- 
4  Maule  ft  S.  666.  We  are  now  asked  to  give  the  new  rale  tbe  ■sbc- 
tlon  ot  this  court.    But  in  my  Judgment  we  should  not  follow  lb* 
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promiee  to  answer  for  the  debt,  default,  or  miscarriage  of  an- 
other."' 

(e)  DiatugniBhed  from  other  faetort. — The  only  difference 
between  a  factor  acting  under  a  del  eredere  eommiseion 
and  without  one  is  ae  to  9ale8  made  on  credit.  In  the  former 
case  he  is  absolutely  liable  and  ma;  correctJj  be  said  to 
become  the  debtor  of  his  principal;  but  it  is  not  strictly 
correct  to  aay  that  he  is  placed  in  the  same  situation  as 
if  he  had  become  the  purchaser  himself;  for  the  princi- 
pal, notwithstanding  this  liability,  may  exercise  a  control 
not  allowable  between  debtor  and  creditor.  When  the  prin- 
cipal appears,  the  right  of  the  factor  to  receive  payment 
ceases.  The  effect  of  the  commission  is  not  to  extinguish 
the  relation  between  principal  and  factor,  bat  applies  solely 
to  the  guaranty  that  the  purchaser  ahall  pay.'"'  The  duties, 
liabilities,  and  powers  of  a  del  credere  factor  are  the  sam^ 
as  those  of  an  ordinary  factor  to  his  principal.'"*  A  del 
credere  factor  is  not  bound,  for  the  purpose  of  putting  his 
principal  in  a  better  position,  to  insist  on  acceptance  by  a 

courU  In  England  Id  their  departure  from  the  former  rule.  Thla  is 
a  claaa  of  contracts  that  have  existed  in  this  country  as  long  aa 
commerce  has  flourished,  and  under  which  business  Is  dally  tran»- 
acUng  to  a  large  amount.  The  understanding  ot  the  mercantile 
community  has,  I  apprehend,  been  general  and  uniform,  that  the 
agreement  between  the  principal  and  factor  was  original  and  abso- 
lute to  pay  the  price  of  the  sale,  deducting  the  commlasion,  at  the 
time  the  credit  expired.  Doubtless  the  factor  expected  the  fund 
would  be  received  from  the  purchaser;  but  whether  received  or  not, 
he  (barges  himself  with  the  amount  in  his  account  with  his  prin- 
cipal. A  contrary  rnle  would  require  the  principal  to  exhauat  his 
remedy  against  the  purchaser,  In  order  to  determine  bis  Insolvency, 
before  he  could  charge  tbe  factor  as  surety.'' 

»t Wolff  V.  Koppel,  2  Denlo  (N,  T.)  3Gg,  43  Am.  Dec.  TBI;  Shei^ 
woodv.  Stone.  14  N.  T.  26S;  Swan  v.  Nesmtth.  7  Pick.  (Mass.)  220, 
19  Am.  Dec.  282;  CoutuHer  v.  Hastle,  8  Bxch.  40i  TusUn  Fruit  Aas'n 
V  Barl  Fruit  Co.  (Cal.)  53  Fac.  693;  Bullowa  v.  Orgo,  67  N.  J.  Eq. 
4ZS;  Bradley  v.  Rlchardaon,  23  Vt.  720. 

loiBalderston  v.  NaUonal  Rubber  Co.,  18  R.  I.  338,  49  Am.  St 
Rep.  779;  Edwards,  Bailm.  S  278,  note. 

■o«Catteralt  v.  Hlhdle,  L.  R.  1  C.  P.  186,  191;  Morris  v.  Cleasby, 
4  Maule  A  S.  GG6;  Thompeon  v.  Perkins.  3  Mason.  232.  Fed.  Cas.  No. 
13,972. 
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buyer,  of  goods  shown  not  to  be  in  accordance  with  the  con- 
tract."" 

(d)  Lien. — A  factor  under  del  credere  commission  W  i 
lien  for  advances  made  on  goods  consigned  to  him,  and  delic- 
ered  to  another  to  hold  for  him  in  that  character,  and  mr 
maintain  replevin  against  the  bailee  for  their  nondeliverj-** 
But  if  a  factor  selling  under  a  del  credere  commission,  re- 
ceives goods  from  his  principal  and  makes  monthly  advancw, 
pursuant  to  agreement,  up  to  a  certain  per  cent  of  the  mirkfl 
value  of  the  goods  consigned  for  sale,  he  is  not  entitled,  upon 
the  principal  becoming  insolvent  and  making  an  aeaigiUK^it 
for  the  benefit  of  creditors,  to  receive  from  the  assignet-  j 
dividend  upon  the  whole  amount  of  the  advances  made  and 
unpaid  from  the  proceeds  of  goods  sold,  at  the  time  of  tk 
assignment,  but  only  on  the  balance,  if  any,  that  is  due  sfiir 
oredititig  the  net  proceeds,  when  sold,  of  the  goods  on  haiwl 
at  the  date  of  the  assignment'*^ 

§  863.  Duty  and  liability  ot  (acton  under  bankrapto;  Uwi. 
A  factor  is  held  not  to  be  within  the  provision  of  tbe  bank- 
rupt law  that  all  persons  "owing  debts  which  shall  not  have 
been  created  in  consequence  of  a  defalcation  as  a  public  offi- 
cer, or  as  executor,  administrator,  guardian,  or  trustee,  or 
while  acting  in  any  other  fiduciary  capacity,"  should  be  dis- 
charged on  a  compliance  with  the  requisites  of  the  statute. 
Hence,  a  debt  due  from  a  factor  to  his  principal  is  not  cre- 
ated while  acting  in  a  "fiduciary  character,"  and  may  be 
discharged  in  bankruptcy.'"*     As  has  been  said :     "If  ll** 

10°  Albion  Phosphate  Min.  Co.  v.  WrlUa,  77  Fed.  S41. 

■00  Holbrook  v.  Wight,  24  Wend.  (N.  T.)  169,  36  Am.  Dec.  601. 

IDT  Balderston  t.  National  Rubber  Co.,  IS  R.  I.  338,  49  Am.  St.B« 
772. 

ua  Chapman  v.  Forayth,  2  How.  (U.  S.)  202;  Ovsler  v.  (MAa.M 
N.  B.  R.  489.  Fed.  Caa.  No.  10.636;  Neal  v.  Cterfc  96  U.  a, '«; 
Noble  V.  Hammond,  129  U.  S.  67;  Henneauln  y.  Clews,  111  U.  S,t>e: 
Wooleer  v.  Cade,  54  Ala.  378.  25  Am.  Rep.  711;  Austin  v.  Cnftoil 
7  Ala.  336;  Commercial  Bank  v.  Buckner,  2  Ija.  Ann.  102S;  DwM 
V.  Tete,  31  La.  Ann.  S09,  33  Am.  Rep.  232;  Hayman  v.  Pond,  IHttt 
(Mass.)  328;  Cronan  v.  Cottlns,  104  Mass.  245;  Scott  v.  Porter,!) 
Pa.  38. 
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act  embrace  such  a  debt,  it  will  be  difficult  to  limit  ita  applica- 
tion. It  most  include  all  debts  arising  from  agencies;  and 
indeed  all  cases  wbere  the  law  implies  an  obligation  from  the 
trust  reposed  in  the  debtor.  Such  a  conatruction  would 
have  left  few  debta  on  which  the  law  could  operate.  In  al- 
most all  commercial  transactions  of  the  country,  confidence 
is  reposed  in  the  punctuality  and  int^frity  of  the  debtor,  and 
a  violation  of  these  is,  in  a  commercial  sense,  a  disregard 
of  a  trust.  But  this  is  not  the  relation  spoken  of  in  the 
first  section  of  the  act.  The  casee  enumerated,  'the  defalca- 
tion of  a  public  officer,'  'executor,'  'administrator,'  'guardian 
or  trustee,'  are  not  cases  of  implied  but  special  trusts,  and  the 
'other  fiduciary  capacity'  mentioned,  must  mean  the  eauie 
class  of  trusts.  The  act  speaks  of  technical  trusts,  and  not 
those  which  the  law  impliee  from  the  contract.  A  factor  is 
not  therefore  within  the  act."^*"  Under  the  act  of  1867,  a 
series  of  diverse  rulings  by  different  courts  arose  on  this 
subject;  one  class  treating  agents,  factors,  commission  mer- 
chants, etc.,  as  acting  in  a  fiduciary  character  under  the  act, 
on  the  view  that  the  act  was  conceived  in  broader  and  more 
general  terms  than  the  act  of  1841,^^*  but  other  and  later 
cases,  which  will  be  found  cited  in  a  preceding  note,  fol- 
lowed the  decision  in  Chapman  v,  Forsyth,  2  How.  (U.  S.) 
202.  Under  a  similar  provision  in  the  late  bankruptcy 
law,  which  provides  that:  "A  discharge  in  bankruptcy  shall 
release  a  bankrupt,  from  all  his  provable  debts  except  such 
as  were  created  by  fraud,  embezzlement,  misappropriation, 
or  defalcation  while  acting  as  an  officer  or  in  any  fiduciary 

SDB  Chapman  t.  Forsyth,  2  How.  (U.  S.)  202,  conBtnilng  section  1 
of  Bankrupt  Law  of  1S41. 

I'D  See  Lemcke  v.  Booth,  47  Mo.  3S5,  4  Am.  Rep.  326;  Brown  v. 
Oarrard,  £8  La.  Ann.  870;  Banning  v.  Bleakley,  27  La.  Ann.  267,  21 
Am.  Rep.  664:  Wbitaker  v.  Chapman,  3  Lana.  (N.  Y.)  165;  In  re 
Kimball,  6  Blatchf.  292,  Fed.  Caa.  No.  7,769;  Hardenbrook  v.  Coll- 
Bon,  24  Hua  (N.  Y.)  475;  In  re  Seymour,  1  Ben.  348,  Fed.  Caa.  No. 
12,684.  In  Re  Smith,  18  N.  B.  R.  24,  P^.  Cas.  No.  12,976.  the 
United  States  District  Court  for  the  Southern  District  of  New  York 
held  a  factor's  liability  was  dlBcborged  In  bankruptcy,  and  eonaid- 
ered  that  the  above  cases  were  overruled  by  Neal  v.  Clark,  95  XJ.  S. 
704. 
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capacity,""'  the  doctrine  laid  down  in  Chapman  v.  tot- 
sytb,  BUpra,  has  been  fallowed,  and  it  has  been  held  that 
a  debt  arising  from  the  nonpayment  by  a  cotton  broker  of 
proceeds  from  cotton  purchased  and  sold  for  the  bankrupt 
is  dischargeable,  as  not  being  a  debt  created  in  a  fidnciu; 
capacity.*' ' 


§  864.    Kiffht  to  oompenBatios — ComnuBuoiu. 

(a)  la  geneial. — As  a  general  rule,  when  a  factor  has  prop- 
erly performed  the  services  which  he  has  undertaken,  he  is 
entitled  to  receive  COTnpensation  therefor.  This  compenM- 
tion  usually  takes  the  form  of  a  connnisaion  on  the  proceeds 
realized  from  the  sale  of  the  goods,  effected  by  the  factor. 
The  amount  of  such  commission  is  determined  by  an  agree- 
ment, express  or  implied,  between  the  factor  and  his  prin- 
cipal, or  by  commercial  usages  or  customs ;  or  if  the  factor 
has  not  fully  completed  his  services,  be  may,  in  some  ciees, 
recover  on  a  quantum  meruit,  for  services  already  pe^ 
formed."'  Thus,  if  the  factor  has,  on  his  part,  complied 
with  all  stipulations  in  the  contract  of  employment,  and  his 
services  have  in  fact  been  the  procuring  cause  of  the  sale, 
or  have  been  of  benefit  to  the  principal,  and  the  case  is  taken 
out  of  his  hands,  without  any  fault  of  his  own,  he  will  bo 
entitled  to  compensation  for  services  rendered  by  him,  and 
there  ie  an  implied  contract  on  the  part  of  the  principal  to 

«iiNaUonal  Bankruptcy  Law  of  1S98,  t  17  a  (4). 

M»  Knott  V.  Putnam,  6  Am.  Banfcr.  R.  80,  revlewlag  fonnw  ** 
alons  OD  this  point;  Bracken  v.  Ullner,  5  Am.  Bankr.  R.  23.  Sm 
Collier,  Baakr.  (3d  Bd.)  pp.  203,  206;  Brandenbnrs.  Bankr.  (M  E<l-) 
p.  270,  {  12. 

Ill  Qoddard  v.  Foster,  17  Wall.  (tl.  S.)  123;  Albion  Phoaphate  Miiu 
Co.  T.  Wyllle,  77  Fed.  541;  Brown  v.  HarriBon,  17  Ala.  774;  aawjerT. 
Lorlllard,  48  Ala.  332;  Brown  v.  Clarton,  12  Oa.  E64;  ThomliUI  v- 
Plcard,  24  La.  Ann.  169;  Turabull  t.  Pomeroy,  140  Haas.  117;  Tbonp- 
BOD  T.  MattbewB,  66  MIbb.  368;  Trotter  v.  CurUs,  19  Johns.  (N.  T.) 
160,  10  Am.  Dec.  211;  Masteraon  v.  MaeterBon,  121  Pk.  605.  Id  tt« 
altsence  of  an  eiprees  stipulation  aB  to  the  price  of  Berricea  In  pra- 
curins  a  sale,  the  factor  may  recover  the  customary  eommlnlau, 
though  he  1b  not  In  buslneBH  as  such.    Mafltenson  t.  Masteraon,  HI 

Pa.  eoe. 
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pay  therefor.  If  he  undertakes  to  guaranty  to  his  principal 
the  payment  of  the  purchase-money  he  is  entitled  to  an  addi- 
tional compenaation  therefor,  on  account  of  the  risk  which 
he  assumes  as  in  the  case  of  a  del  credere  commiBsion.'^* 
But  his  ri^t  to  commission  on  sales  does  not  give  him  a  right 
to  commission  on  the  amount  of  the  bounty  paid  by  the  gov- 
ernment to  his  principal  on  the  goods,  as  bounty  does  not 
represent  sales  made  by  the  factor.'*" 

The  factor's  right  to  commissions  as  a  general  rule  extends 
only  to  actual  and  unconditional  sales  made  by  the  factor 
himself,'^'  unless  there  is  an  express  agreement  between 
the  parties  giving  him  a  right  to  commissions  on  sales  made 
by  other  agents  or  the  principal. ^'^  A  factor  may  charge 
commissions  on  bills  accepted  by  him  for  his  principal's 
accommodation  or  on  advances  made,  in  excess  of  the  inters 
est  usually  charged  on  the  funds,  if  such  charge  is  made 
bona  fide."* 

(b)  When  not  entitled  to  oanuniaiioju. — Where,  however, 
the  factor  is  guilty  of  fraud,  misconduct,  or  gross  negligence 

"«  See  ante.  S  S6S.  Where  a  Tactor,  acting  on  a  del  credere 
mission,  baa  procured,  from  other  aourcea,  a  part  of  the  merchan- 
dise neceasai?  to  fill  a  contract  which  he  has  made  for  hla  principal, 
but  which  the  principal  la  unable  wholly  to  fnlflll,  be  Is  entitled  to 
commlsBlons  from  the  principal  on  the  wboleamount  of  merchan- 
diae  contracted  for.  Albion  Phosphate  Mln.  Co.  v.  Wyllle,  TT  Fed. 
Ml. 

■It  Romero  v.  Newman,  60  La.  Ann.  80, 

"•Sawyer  v.  LoHllard,  4S  Ala.  332;  Corliss  v.  Estee.  31  Vt.  653; 
Lyons  t.  Lallande,  9  La.  Ann.  601;  Sanderson  v.  Tlnkham  Smoke 
Consumer  Co.,  S3  Iowa,  446;  Miller  v.  Tats,  12  La.  Ann.  lEO;  Witt- 
kowBkl  V.  Harris,  S4  Fed.  712;  Brlggs  v.  Boyd,  G6  N.  T.  288.  Com- 
mlssloDS  cannot  be  bad  for  making  a  sale  which  the  factor  was  not 
authorized  to  make,  and  which  the  owner  reaclnded.  Miller  t.  Price 
(Cal.)  39  Pac.  781. 

»i»  Matthews  v.  Coe.  70  N.  T.  239;  Thomhill  v.  Plcard,  24  La.  Ann. 
ie9;'BrambIett  t.  Feltman,  18  Ky.  L.  R  457.  35  S.  W.  SS3, 

xTloyar  t.  Edwards.  Cowp.  112;  Brown  v.  Harrison.  17  Ala.  774; 
De  Forest  v.  Strong,  8  Conn.  613;  Seymour  v.  Marrln.  11  Barb.  (N. 
Y.)  80;  MatthewB  v.  Coe,  70  N.  T.  23S;  Trotter  t.  Curtis,  19  Johns. 
(N.  T.)  160, 10  Am.  Dec.  211;  Mills  t.  Johnston,  23  Tex.  308;  Patter- 
eon  T.  Leake,  5  La.  Ann.  547;  Smetz  v.  Kennedy,  Riley  <S.  C.)  SIS. 
But  see,  aa  to  advances,  Cheeeborough  v.  Hunter,  1  Hill  (S.  C.)  400; 
Keane  t.  Branden,  12  La.  Ann.  20. 
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in  conducting  his  principal's  business,  he  can  recover  no 
commission  or  compensHtion  for  his  aervioes,'*'  So,  also,  i 
factor  cannot  recover  the  difference,  when  throng  hia  n^- 
gence  the  proceeds  of  the  sale  are  not  equal  to  the  expenses; 
nor  can  he  recover  expenses  occasioned  by  his  negligence."* 
Nor  will  he  be  entitled  to  commissions  where  he  fails  to 
keep  and  render  a  regular  and  correct  account  of  his  transac- 
tions,''^ or  where  he  renders  fraudulent  and  false  acconnts, 
knowing  them  to  be  such,'*'  though  he  cannot  be  deprived  of 
commissions,  on  account  of  an  honest  mistake  in  rendering 
his  account,'**  Nor  is  he  entitled  to  commissions  if  be 
converts  to  his  own  use  the  money  which  he  has  collected 
for  the  sale  of  his  principal's  goods."*  So  where  the  factor 
guaranteed  his  principid  that  he  would  receive  a  certain 
amount  for  his  goods,  he  would  not  he  entitled  to  commis- 
sions if  the  amount  of  proceeds  was  not  sufficient  to  pa,Y  tbe 
amount  guaranteed  and  the  commissions  too.""  And,  in 
such  eases,  not  only  will  the  factor  not  be  entitled  to  any 
commissions  for  his  services,  but  he  will  also  be  liable  to 
his  principal  for  any  loss  that  the  latter  may  have  sustained 
by  reason  of  his  n^ligence  or  misconduct."*     A  factor  ia 

»i»Wliita  V.  Cbapman,  1  Starkie,  118;  Fordyoe  v.  Peper,  IS  Fed. 
B16;  Norman  v.  Peper,  24  Fed.  403;  Talcott  v.  Chew,  27  Fsd.  ITl; 
Brown  v.  Clayton,  12  Qa.  664;  Dodge  t.  Tileaton,  12  Pick.  (M»»-) 
828;  Brack  t.  Hart  CammlBBlon  Co.,  67  Mo.  App.  6DS;  Boston  Can^t 
Co.  V.  Joumoay,  1  Daly  (N.  T.)  190;  Zurn  ▼.  Noedel,  113  Pa.  MS; 
Campbell  v.  Angus,  SI  Va.  438.  If  tbe  factor  bas  so  acted  In  tbe 
matter  tbat  tbe  principal  bas  to  pursue  legal  remedlen  In  order  to 
recover  bis  proceeda,  tbe  lactor  will  be  entitled  to  no  commttrioBi. 
Vennum  v.  Gregory,  21  Iowa,  326. 

»i>  Dodge  V.  Tlleston,  12  Pick.  (Mass.)  328. 

"1  Smitb  V.  Crews,  2  Mo.  App.  269;  White  v.  Lincoln,  8  Tea.  10- 
Boston  Carpet  Co.  v.  Journeay,  1  Daly  (N.  T.)  190;  Fish  v.  aeebw 
ger,  154  111.  30. 

■12  Talcott  V,  Chew,  27  Fed.  273;  Smltb  v.  Crews,  2  Ho.  App.  lO; 
Brack  v.  Hart  Commission  Co.,  67  Mo.  App.  605. 

3SB  Everlngham  v.  Haleey,  108  Iowa,  709. 

'"  Brannan  v.  Strauss,  7G  111.  2S4;  Segar  v.  Parrlsh,  20  Qrat  (Ta.) 
682. 

«iE  Dalton  V.  Qoddard,  104  Mass.  497:  Lehmann  v.  Schmidt,  87  CaL 
15;  In  re  Holt's  Estate.  4  Del.  Co.  R.  (Fa.)  S63. 

»"  Segar  v.  Parrlsh,  20  Orat  (Ta.)  672. 
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not  entitled  to  a  commiasion  on  paTment  of  his  own  debts  to 
his  principal,  unless  he  remits  by  bills  of  excbange.'^^ 

As  in  Uie  case  of  brokers,  a  factor  is  not  entitled  to  com- 
missions when  acting  for  both  parties,  in  the  same  transac- 
tion unless  he  does  so  with  the  knowledge  and  consent  of 
each.'** 

§  865.    Bight  to  reimbanement. 

A  factor  has  a  right  to  be  reimbursed  by  his  principal  for 
all  advances  and  disbursements  made,  in  good  faith,  in  the 
course  of  his  employment  for  such  principal,  and  the  prin- 
cipal may  be  held  personally  liable  therefor.'**  Thus,  where 
a  factor  has  performed  his  serrioes  with  due  care  and  skill, 
and  during  the  course  of  his  employment  he  has  made  cer- 
tain advances  on  behalf  of  the  principal,  he  has  a  right  to  be 
reimbursed  to  the  full  amount  thereof,  and  he  may  assert 
that  right  against  bis  consignor,  giving  him  credit  for  the 
proceeds  of  the  consignment;"*  and  as  a  general  rule,  a 

"I  Pavret  T.  Perot,  2  Teatee  (Pa.)  186. 

»»s  Taleott  v.  Chew.  21  Fed.  373. 

>»  Peyton  t.  Helnekln,  131  U.  S.  (Append.)  ci;  Kuteke  v.  Kehlor, 
19  Fed.  198;  In  re  Meyer.  106  Fed.  828;  Mobile  ft  0.  R.  Co.  v.  Whit- 
ney, 39  Ala.  468;  Byrae  v.  Dougbty,  13  Qa.  4G;  Brown  v.  Clayton.  12 
Oa.  B64;  Perin  v,  Parker.  12S  111.  201,  9  Am.  St.  Rep.  571;  Kelley 
v.  Magnlre,  99  111.  App.  317;  Brander  t.  Lum,  11  La.  Ann.  217;  Pol- 
som  T.  Mneaey,  S  Me.  400,  23  Am.  Dec.  522;  Taleott  v.  Smith.  142 
MasB.  542;  Carter  v.  Cunningham.  7  Mete.  (MaBB.)  491;  Dolan  v. 
Tbompaou,  126  Mass.  183;  Upham  t.  Letavour,  11  Mete  (Mass.) 
174;  Beckwith  v.  Sibley,  11  Pick.  (Mass.)  482;  Carson  v.  Alexander, 
34  Miss.  528;  Corlles  t.  Camming,  6  Cow.  (N.  Y.)  181;  Monnet  v. 
Merz,  127  N.  Y.  ISl;  Willis  v.  Thacker,  20  Tex.  Ciy,  App.  233. 

am  Adams  v.  Capron  ft  Co.,  21  Md.  186,  S3  Am.  Dec.  566;  Stewart  v. 
Lowe,  24  U.  C.  Q.  B.  434;  Craig  ».  Corcoran,  23  U.  C.  Q,  B.  441; 
Cowfe  V.  AppB,  22  U.  C.  C.  P.  589;  Bradley  t,  Richardson.  2  Blatctat. 
343,  Fed.  Cas.  No.  1,786;  Burrill  y.  Phillips,  1  Gall.  360,  Fed.  Cas. 
No.  2,200;  Pelsch  t.  Dickson,  1  Mason,  9,  Fed.  Caa.  No.  10,911;  Mobile 
A  O.  R.  Co.  T.  Whitney,  39  Ala.  468;  Martin  v.  Pope,  G  Ala  532,  41 
Am.  Dec.  66;  Brown  t.  Clayton,  12  Ga  564;  Blandford  v.  Wing  Flour 
Mill  Co.,  24  III.  App.  B96;  PerIn  v.  Parker,  12G  III.  201.  9  Am.  St 
Rep.  671;  C^ter  v.  Cunningham,  7  Mate.  (Mass,)  491;  Barrow  v. 
West.  23  Pick.  (Mass.)  270;  Beckwith  v.  Sibley,  11  Pick.  (Mass.) 
482;  Dolan  v.  Thompson,  126  Mass.  183;  Bull  v.  Sigerson.  24  Mo.  63; 
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factor  may  charge  interest  on  the  adTancea  mad«  by  him.*" 
So  die  principal  ia  bound  to  reimburse  the  factor  for  ill  ex- 
penditures made  in  good  faith  and  in  the  exercise  of  reason' 
able  diligence  and  skill,  on  the  principal's  account,  duriog 
the  course  of  his  employment,  and  it  is  not  necessary  thit 
an  express  promise  to  that  effect  be  made  before  the  fsctor 
performs  his  services.'*^ 

QWen  V.  Lemolne,  35  Mo.  110;  Frotblngbam  t.  BTerton,  12  N.  H.  ZS9; 
Corllee  v.  Cuibmtng,  6  Cow.  (N.  Y.)  181;  Qlhon  t.  StAnton,  i  N.  ¥. 
4TS;  Whitman  v.  Horton.  46  N.  T.  Super.  Ct.  536;  Baldereton  t.  Ni- 
tlonal  Rubber  Co.,  IS  R.  I.  338.  4S  Am.  St.  Rep.  772;  Strong  t.  Slew 
art.  9  HelBk.  (Tenn.)  137;  Bradler  v.  Rlchardeon,  28  Vt  T2D.  Ad- 
Tancea are  moneya  paid  by  the  factor  to  bis  principal  od  the  ctedil 
of  the  goods  consigned,  and  in  anticipation  of  the  debt  which  will 
become  due  to  the  principal  upon  the  sale  of  such  goods.  Bat  u 
advance  by  a  factor  does  not  have  the  efFect  of  creating  a  prenni 
Indebtedness  against  the  consignor.  Balderston  v.  National  Rabbm 
Co..  18  R.  I.  338,  49  Am.  St.  Rep.  772. 

If  commission  merchants  agree,  in  writing,  to  sell  a  crop  ot  gn^ts 
and  ralalns  for  a  vlneyardlst,  and  to  make  advancee  thereon,  tmt 
such  advances  are  In  excess  ot  the  proceeds  of  sale,  and  their  u- 
slgnee  brings  suit  to  recover  the  balance,  the  defendant  mar  properlj 
file  a  cross-complaint  against  the  assignors,  averring  that  the  moMT 
sued  for  was  paid  In  part  performance  of  their  contract  with  him, 
and  that  they  are  liable  to  him  for  any  breach  of  contivct  upon  ihdr 
part.    Mackenzie  v.  Hodgkin.  126  Cal.  5S1,  77  Am.  St  Rep.  Z09. 

"'  Cheesborough  v.  Hunter,  1  Hill  (S.  C.)  400;  Walters  t.  McGln. 
8  Rich.  Law  (8.  C.)  287;  SmeU  v.  Kennedy,  Riley  (8.  0.)  218;  3« 
tell  V.  Kennedy,  29  La.  Ann.  S79;  Perin  v.  Parker,  126  III.  »],  9  Am. 
St.  Rep.  571;  Balnbrldge  v.  Wilcocks,  1  Baldw.  636,  Fed.  Csa  No. 
7SS;  on  surplus  advanced  over  cash  received,  Howard  T.  Beha,  H 
Ga.  174.  But  see  Wlttkowskl  v.  Harris,  S4  Fed.  712;  De  Hertel  ». 
Supple,  14  Grant  Ch.  421. 

is:  Folsom  v.  Mussey,  8  Me.  400,  23  Am.  Dec.  522;  Brown  v.  ClV- 
ton,  13  Ga.  G64;  Beach  v.  Branch,  57  Oa.  362;  Perln  v.  Parker,  IH 
III.  201,  9  Am.  St.  Rep.  571;  Brander  v.  Lum,  11  La.  Ann.  217;  lUn- 
dalt  V.  Kcblor,  60  Me.  37;  Carter  v.  Cunningham,  7  Mete.  (HaK.) 
491;  Carson  v.  Alexander,  34  Miss.  628;  Cooper  v.  Hong  Kong  A 
Shanghai  Banking  Corp.,  107  N.  T.  282;  Botany  Wonted  Vforta  t. 
Weudt,  22  Mlac.  (N.  T.)  166.  Where  a  factor.  Id  order  to  meet  drafti 
drawn  on  bim  by  bis  principal  and  accepted,  sella  the  goods  od 
credit,  and  takes  a  note  payable  to  himself  which  he  Indones  ud 
sells  for  money,  and  the  maker's  Insolvency  compels  the  factor  to 
pay  the  note,  he  may  recover  the  amount  so  paid  from  fals  prin- 
cipal.    Qreely  v.  Bartlett,  1  Me.  172,  10  Am.  Dec.  54. 
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But  where  the  factor,  after  an  account  has  been  rendered 
after  the  sales  made,  pays  the  balance  of  aacount  to  his  prin- 
pal,  after  deducting  his  advances,  for  the  purpose  of  closing  the 
accounts  between  the  parties,  he  thereby  assumes  the  outstand- 
ing debts ;  and  consequently  the  principal  is  no  longer  account- 
able, or  bound  to  refund  advances,  though  the  debtors  finally 
fail  to  pay  for  goods  sold,  the  proceeds  of  which  were  looked 
to  for  reimbursement.*"*  The  mere  giving  of  a  note,  how- 
ever, for  a  claim  due  from  the  factor  to  the  principal,  and 
including  therein  the  amount  of  an  outstanding  debt  for  goods 
sold  on  credit,  is  not  such  an  assumption  of  the  debts  by  the 
factor  as  will  prevent  his  charging  against  the  principal  any 
debts  that  are  not  paid,  or  permit  a  recovery  by  the  principal 
upon  notes  bo  given.'** 

AemediCfl.     Although  a  factor  has,  as  shall  be  seen 

in  a  subsequent  section,  a  lien  on  the  principal's  goods,  in  his 
possession,  for  these  advances,  yet  this  lien  does  not  prevent 
him  from  taking  advantage  of  a  personal  claim  against  the 
principal  for  such  advances,  unless  he  has  agreed  to  depend 
upon  the  lien  alone  for  his  reimbursement.  Where  a  factor 
makes  advances,  independent  of  an  actual  agreement  to  that 
effect,  the  legal  inference  is  that  they  were  made  upon  the 
joint  credit  of  the  personal  security  of  the  principal,  and  of 
his  goods  and  money  that  might  come  to  hand.  This  being  &.<.■ 
case,  the  factor  may  relinquish  his  lien  on  the  latter  without 
at  all  affecting  his  personal  remedy,  or  he  may  renounce  his 
personal  remedy,  and  look  alone  to  bis  lien  for  reimburse- 
ment.^^* It  is  a  right  of  which  the  factor  or  his  representa- 
tives may  avail  themselves ;  but  where  there  is  no  contract 
other  than  that  which  is  implied,  one  who  has  become  a 

»*  Oakley  V,  Crenshaw,  ^  Cow.  (N,  Y.)  260;  Consegua  v.  Fanning, 
8  Johns.  Ch.  (N.  T.)  5S7. 

i3«H&pgood  V.  Batcheller,  4  Mete.  (Maes.)  573;  Robertson  v.  Liv- 
ingston, 5  Cow.  (N.  T.)  473. 

■"Martin  v.  Pope,  6  Ala,  532,  41  Am.  Dec.  68;  Burrel]  v.  PhllUpa, 
I  Oall.  360,  F^.  Cae.  No.  2,200;  Pelsch  v.  Dlcheon,  1  Mason,  9,  Fed. 
Cas.  No.  10.911;  Stewart  v.  Lowe,  24  U,  C.  Q.  B.  434;  Perin  t.  Par- 
ker, 126  111.  201,  9  Am.  St.  Rep.  571;  Mertena  t.  NotUbobms,  4  Grat. 
(Va.)  163;  Beckwlth  v.  Sibley,  11  Pick.  (Mass.)  482;  Dolan  v. 
Thompaon,  126  Mase.  183;  Upham  v.  Lefavour,  11  Mete  (Mass.)  174. 
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surety  of  the  principal,  to  refund  adToncee  made  to  him,  can- 
not elect  for  the  factor  and  force  him  to  assert  his  lien  upon 
the  money  or  goods  of  the  principal.'"  And,  in  the  ab- 
sence of  an  agreement  to  that  effect,  the  factor  need  not  wait 
until  t^e  goods  have  been  sold,  but  may  compel  reimbarse- 
raent  for  his  advances,  from  the  principal  personally,  if  thev 
are  not  sold  within  a  reasonable  time.^^^ 

In  some  jurisdicti(»iB,  however,  it  ie  held  that  the  fsclar 
must  first  proceed  against  the  goods  consigned,  for  the  amoant 
of  his  advances,  before  he  can  hold  the  principal  personallv."* 
As  has  been  said:  "It  is  not  reasonable  to  suppose  that  llie 
parties  to  the  agreement  contemplated  that  the" advances  made 
in  pursuance  thereof  should  constitute  a  present  indebtedness 
on  the  part  of  the  consignors,  for  which  an  action  mi^t  at 
once  be  maintained,"  The  very  nature  of  advances, — which 
are  moneys  paid  by  the  factor  to  his  principal  on  the  credit  of 
the  goods  consigned,  and  in  anticipation  of  the  debt  which 
will  become  due  to  the  principal  upon  the  sale  of  such  goodis 
— would  seem  to  indicate  that  the  factor  should  first  look  to 
such  property  for  his  reimbursement.*'"     But  in  either  case 

**«  Hartln  v.  Pope,  G  Ala.  532, 11  Am.  Dec  GS. 

MT  Dolan  v.  Thompson,  126  Maas.  183 ;  Beckwith  v.  Sibley,  11  Pick. 
<MaBB.)  482;  Upbam  v.  Lefavour,  11  Mete.  (Maaa.)  174:  Steirart  t. 
Lowe.  24  U.  C.  Q.  B.  484. 

issCorlles  T.  Gumming,  6  Cow.  (M.  T.)  181;  Mottram  v.  HIUb.  ! 
Sandf.  (N.  T.)  1S9;  Glhon  v.  Stanton,  9  N.  Y.  47ft;  Kraft  t,  FUKbn, 
44  Md.  204;  Frotbingham  v.  Bverton,  12  N.  H.  239;  BaldenCon  t. 
National  Rubber  Co..  18  R.  I.  338,  49  Am.  St,  Rep.  772. 

UB  Balderston  v.  National  Rubber  Co.,  18  R.  I.  338,  49  Am.  St  Rep. 
772.  "Tbat  tbe  law  aa  thus  stated  la  well  founded  In  reason,  tai. 
Indeed,  well  nigh  Indispensable  to  the  aucceasful  proeecutlon  of  mac- 
ulBCturlng  and  commercial  enterprises.  Is  evident  from  the  naulu 
which  might  follow  from  the  adoption  of  the  'other  rule.'  For,  if  an 
advance  bf  a  factor  has  tbe  effect  of  creating  a  preaeut  indebtsdneM 
against  the  consignor,  the  latter  Is  liable  at  any  moment  to  be  called 
upon  to  repay  tbe  amount  advanced,  and.  falling  so  to  do.  to  rrodtr 
bis  property  liable  to  be  attached,  and  his  whole  buslnesg  stoppMl.  It 
not  destroyed,  while,  at  the  same  time,  tbe  goods  which  have  been 
probably  produced  In  part  by  virtue  of  the  advances  are  lo  the  handi 
of  the  factor,  and  presumably  entirely  sufficient  to  compenaate  bin 
for  all  his  advances."    By  Tllllnghast,  J.,  In  the  above  case. 


zedbyGoOgIC 


;;  867  RIGHTS   AGAINST   PRINCIPAL,  1825 

if  the  factor  proceeds  to  sell  the  goods  and,  without  any  faolt 
<m  bis  part,  enough  has  not  been  realized  from  the  sale  to  re- 
imburse him,  he  may  recover  the  balance  from  the  princi- 
pal'" 

Del  credete  factor.     The  factor's  right  to  reimhuTBe- 

ment  is  not  affected  by  the  fact  that  he  is  acting  under  a  del 
credere  commission,  except  that,  as  the  nature  of  his  commis- 
£ion  guarantees  to  the  principal  the  purchase  price  of  ihe 
goods,  where  he  has  sold  th«n,  he  cannot  recover  from  the 
principal  for  advances  to  the  amount  of  such  price.'** 

§  866.    Bight  to  indemnity. 

If  a  factor  while  carefuUy  and  diligently  attending  to  the 
business  in  which  he  is  employed  by  his  principal,  meets  with 
any  loss  or  incurs  any  liability  to  third  persons,  without  any 
fault  on  his  part,  he  has  a  ri^t  to  be  indemnified  by  hia 
principal,^*'  If,  however,  the  factor  incurs  such  loss  in  an 
unauthorized  transaction,  he  cannot  recover  indenmity  there- 
for from  his  principal,  unless  the  latter  ratifies  his  unauthor- 
ized acts.'" 

§  867.    Faotot'i  lien — In  general. 

A  factor  has  a  general  lien  upon  all  goods  of  his  principal 

consigned  to  him  and  in  his  poaaession,  upon  their  proceeds, 

.  and  upon  securities  taken  for  the  price,  for  the  whole  amount 

of  existing  liabilities,  including  advances,  commissions,  and 

expenses,  in  good  faith,  incurred  by  him  in  the  course  of  hia 

>40  Blandford  v.  Wtng  Flour  Mill  Co..  24  III.  App.  596;  Hart  v.  Otis. 
41  III.  App.  431;  Parker  r.  Brancker,  22  Ptcfc.  (Mass.)  40;  Earl  Fruit 
Co.  V.  Thuraton  Cold-Storage  t  Warehouse  Co.,  6Q  Minn.  SSI;  Given 
V.  Lemolae,  3&  Mo.  110;  Dennev  v.  Wheel wiigbt,  60  Miss.  733; 
Frothtngham  v.  Bverton.  12  N.  H.  239;  Olbon  v.  Stanton,  9  N.  T. 
476;  Strong  v.  Stewart,  9  Helek.  (Tenn.)  137. 

a«i  Grsbam  v.  Ackroyd,  10  Hare,  192. 

MX  Johnston  v.  Usbome,  11  Adol.  ft  E.  649;  Beach  v.  Branch,  57  Qa. 
362;  SeaHng  v.  BuUer,  69  111.  676;  Randall  v.  Kehlor.  60  Me.  37; 
Ramsay  v.  Gardner,  11  Johns.  (N.  T.)  439;  Maxwell  v.  Audlnwood, 
IS  Hun  (N.  T.)  Ill;  Rogers  v.  Kneeland,  10  Wend.  219;  Maltlaod  v. 
MarUn,  S6  Pa.  120;  Blakely  v.  Frazler,  11  S.  C.  122. 

»««  Rogers  v.  Kneeland,  10  Wend.  {N.  T.)  219. 
C.  ft  S.— 116. 


Digitized  byGoOgIc 


empIoTinent,  extending  to  a  general  balance  of  aeconnt  dua 
from  the  principal  to  him,  aa  factor,  but  not  to  debts  ovtade 
of  the  agency.'**     And  he  has  a  right  to  retain  the  proceeds 

***  England:  Kruger  T.  Wilcox,  1  Amb.  252;  HndBOn  t.  Qnapi, 
6  Barn.  Jb  Aid.  21;  Drlnkwater  v.  Ooodwln,  Cowp.  251;  BongbUn  t. 
Mattbews,  3  Boa.  &  P.  4S5. 

United  Statet:  Felscli  T.  Dickson,  1  Maaon,  S,  Fed.  Ca&  No.  U- 
911;  United  States  t.  Vlllalonga,  28  WaU.  3G;  Matthews  v.  Henedgtr, 

2  McLean,  145.  Ted.  Caa.  No.  9,289;  Fourth  Nat.  Bank  of  N.  T.  t. 
American  HUIb  Co.,  187  D.  S.  284;  Bradler  t.  Rlchardum,  2  BUbM. 
S43,  Fed.  Cae.  No.  1,786. 

Alabama:  Comer  t.  Way,  107  Ala.  800,  54  Am.  St  Rep.  U;  Mu- 
Un  T.  Pope,  6  Ala.  532,  41  Am.  Dec  66;  SchlSer  t.  Fe&gtn,  11  All. 
335;  Sawyer  v.  Lorlllard,  48  Ala.  832. 

Connecticut;    Weed  y.  Adams,  S7  Conn.  ST8. 

Oetyrgia:  Daniel  v.  Swift,  54  Oa.  113;  Byrd  v,  JohtuMn,  S8  Gi.  Ill; 
Brown  t.  Clayton,  12  Ga.  664;  Heard  v.  Russell,  E9  Oa.  SG. 

Itlinoii:  Strahorn  t.  Union  Stock  Yards  ft  Transit  Co.,  43  HI  4ii 
92  Am.  Dec.  142;  Wlnne  t.  Hammond,  37  HI.  99;  Baton  v.  Tncedill, 
62  111.  307;  Warren  v.  Plret  Nat  Bank,  149  III.  9. 

Indiana.-  Jobnson  t.  Clark,  20  Ind.  App.  247;  Bhaw  t.  TtrfSoan 
78  Ind.  G47. 

Kentucky:    Cook's  Adm'r  v.  Brannln,  87  Ky.  101;  Bard  t.  Stewt, 

3  T.  B.  Moa.  72. 

Louititma:  Patterson  v.  McGabey,  8  Mart.  (O.  8.)  486,  II  Am 
Dec.  298;  Canfleld  v.  Mclaughlin,  9  Mart  (O.  8.)  303;  MeNain  t. 
Glass,  1  Mart  (N.  S.)  261;  Klrkmaa  t.  Hamilton,  9  Mart  (a  8.) 
297. 

A  dlderent  rule  was  at  one  time  established  in  this  state^  trndv 
the  statute  conflning  the  factor's  lien  to  specific  advancea  nude  on 
property  after  It  came  Into  posaeaaton  of  the  factor,  or  after  he  bad 
received  a  bill  of  lading  or  letter  of  advice  showing  the  conslsi- 
ment  to  falm.  Gray  v.  Bledsoe,  13  La.  489;  CoIItns  v.  Anatln,  3  U 
(O.  S.)  302.  But  the  former  rule  was  again  reinstated  by  ■  !>'<' 
statute.  Cutters  v.  Baker,  2  La.  Ann.  572;  Lambeth  y.  Tomlwll,  i 
Rob.  264.  39  Atn.  Dec.  636;  Quitman  t.  Packard,  22  Ia.  Ann.  TO; 
Howe  T.  Whlted,  21  La.  Ann.  495;  Mazen  y.  Landntm,  21  Ia.  Ana- 
366;  Phillips  Y.  Feliciana  Cotton  Oil  Co.,  48  La.  Ann.  404. 

Jfaine;  McKenzle  t.  Nerlus,  22  Me.  138,  88  Am.  Dec.  291;  Sevall 
V.  NlcholB.  34  Me.  682;  Oragg  v.  Brown,  44  Me.  167. 

Maryland.-  Hodgson  v.  Fayson,  3  Har.  ft  J.  339,  6  Am.  Dec  Ol: 
Ruhl  T.  Corner,  83  Md.  179. 

Massac9nisett»:  Vall  v.  Durant,  7  Allen,  408,  83  Am.  Dec.  OS. 
Johnson  y.  Campbell.  120  Haas.  449;  Baker  t.  Fuller,  21  Pick,  nt 

Minnesota:    Haebler  t.  Luttgen,  61  Minn.  315. 
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of  the  sales  of  sncli  goods  to  meet  and  pay  these  liabilities 
as  the  several  debts  become  due,  or  until  he  shall  otherwise 
be  reiieyed  or  dischai^ed  therefrom.'*'  This  lien  extends 
to  interest  on  subsequent  advances,**'  and  to  liabilities  in- 
curred by  accepting  drafts  on  the  faith  of  goods  consigned 
to  him,'**  or  by  indorsing  bills  or  notes  for  the  accommoda- 
tion of  his  principal,  and  ike  fact  of  his  receiving  a  oommis- 
aion  for  each  indorsement  makes  no  difference.'*'     But  if 

UUaouri:  Archer  v.  McMecban,  21  Mo.  48;  Btate  v.  Tbompaon, 
120  Mo.  12;  Lewis  t.  Mason,  94  Mo.  E51;  Benny  v.  Rhodw,  IS  Mo.  147, 
69  Am.  Dec.  293. 

NebTtuJta:  Molina  M.  ft  S.  Co.  v.  Walter  A.  Wood  Mowing  ft  Reap- 
ing Uacb.  Co.,  49  NaT).  869. 

Neic  HamptMre;    Parks  v.  Ingram,  22  N.  H.  295,  G5  Am.  Dec.  163. 

Neu)  York:  Enapp  v.  Alvord,  10  Paige  Ch.  205,  40  Am.  Dec.  241; 
Holbrook  t.  Wight,  24  Wend.  169,  S6  Am.  Dec  607;  Brown  v.  Combs, 
63  N.  T.  E98;  Cooper  v.  Hong  Kong  ft  Bhangtaal  Banking  Corp.,  107 
N.  T.  282;  Commercial  Nat.  Bank  v.  Hellbroimer,  108  N.  T.  489. 

North  Dakota:    Roseabanm  v.  Hares,  6  N.  D.  476. 

Ohio:  Jordan  T.  James,  6  CHilo,  88;  Qrleff  t,  CowgulU,  2  DIsn.  58; 
Laadls  y.  Goocta,  1  Dlsn.  176. 

Pennn/lvania:  Harrison  v.  Mora,  160  Pa.  481;  Watson  t.  Beatty, 
32  Wkl7.  Notes  Cas.  16». 

Boiith  Carolina:    Gage  v.  Allison,  1  Brev.  496,  2  Am.  Dec.  682. 

Tennea$ee:    Owen  v.  Iglanor,  4  Cold.  16. 

Vermont:    Davis  v.  Bradley,  28  Vt  118,  66  Am.  Dec  S26. 

WUconsin:  McGratt  v.  Bugee,  60  Wis.  406,  60  Am.  Hep.  378;  Chap- 
pel  V.  Cady,  10  Wis.  111. 

If,  before  all  the  goods  are  delivered  in  pursuance  of  a  sale  by  a 
factor,  the  burere  were,  by  a  settlement  with  the  principal,  released 
from  tbelr  contract,  as  to  the  part  not  delivered,  by  their  agree- 
ment to  pay  R  certain  bonus,  the  factors,  although  never  In  posses- 
■lon  of  the  undelivered  goods,  are  entitled,  as  against  an  assignee 
of  the  principal,  to  a  Hen  for  their  commissions  on  this  bonus  in 
the  bands  of  the  purchaser,  lafferty  v.  Hall,  19  Ky.  L.  R.  1777,  44 
8.  W.  426. 

S4B  Vail  V.  Durant,  7  Allen  (Mass.)  408,  83  Am.  Dec.  696;  and  see 
other  cases  cited  ante. 

»*'  Hefns  V.  Peine,  6  Rob.  (N.  Y.)  420. 

atT  Lambeth  v.  Turnbnll,  E  Rob.  (La.)  264,  39  Am.  Dec.  636;  Tur- 
pin  V.  Reynolds,  14  La  (O.  S.)  473;  Powell  v.  Aiken,  18  La.  (O.  S.) 
828;  Tall  V.  Durant,  7  Allen  (Moss.)  408,  83  Am.  Dec.. 696;  Eaton  v. 
Tmeadall,  53  111.  807;  First  Nat.  Bank  of  Batavla  v.  Ege,  109  N.  T. 
120,  4  Am.  St  Rep'  481. 

MS  Hodgson  V.  Payaon,  8  Har.  ft  J.  (Md.)  889,  5  Am.  Dec.  439. 
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the  property,  upon  faith  of  which  drafta  hare  been  aocqited 
hj  the  factor,  proves  insufficient,  he  hag  no  lien  for  6e 
amount  of  the  deficiency  on  subsequent  consignmoiti^  to  tbe 
prejudice  of  perstoiB  who  have  advanced  moneys  upcm  Uiem, 
and  taken  transfers  of  bills  of  lading  as  security."*  So 
where  a  factor  becMoes  surety  for  his  principal,  he  lias  i 
lien  on  the  goods,  sold  by  him,  for  his  principal,  or  their  pro- 
ceeds, to  the  amount  of  tbe  sum  for  which  he  has  become 
surety.'^  Where  a  consignee,  acting  within  the  scope  of 
his  authority,  employs  a  subagent  to  carry  that  anUwrity 
into  execution,  as  by  selling  goods  consigned  to  him,  m  do- 
ing any  other  act  within  that  authority,  such  subagent  has 
a  lien  on  the  goods  upon  which  he  has  made  advances  for 
the  purposes  of  sale."^ 

But  where  the  general  balance  of  accounts  is  largely  agiinst 
the  factor  and  in  favor  of  the  principal,  the  factor  can  ham 
no  lien,  in  respect  to  advances,  upon  property  in  his  posses- 
sion, for  he  has  do  enforceable  claim,  and  sndi  advances  vill 
be  presumed  to  have  been  made  in  liquidation  of  such  bal- 
ance."'** In  such  a  case  the  factor's  right  of  retentioii  and 
sale  is  merely  to  reimburse  himself  for  the  balance  his  doe 
on  the  general  account  of  the  factorage,'" 

"Neither  can  a  factor  who  is  indebted  to  his  principal  on 
account  of  previous  sales  acquire  a  particular  lien  upon  goods 
subsequently  sent  to  him  for  sale,  for  expoises  incurred  on 
account  of  them,  unless  such  expenses  exceed  the  amount  of 
his  indebtedness."*"*  Nor  oould  the  factor  claim  sudi  a  lien 
if  it  would  be  inconsistent  with  an  agreement  betvreen  tk 
factor  and  his  principal.""*     Thus,  where  the  factor  receirs 

**»  Flrat  Nat.  Bank  of  Batavia  v.  Bge,  109  N.  T.  120,  4  An.  Sl 
Rep.  431. 

»Bi>  Drtnkwater  v.  Qoodwln,  Cowp,  2BI;  HodBson  v.  Payaon,  1  Hu. 
A  J.  (Md.)  339,  6  Am.  Dec.  430;  Stereos  v.  Roblna,  IS  Umm.  lU; 
Hidden  v.  Waldo,  56  N.  T.  294;  Hammonds  t.  Barclay,  2  Eut,  ST. 

»"  Bowie  T,  Napier,  1  McCord  (8,  C.)  1,  10  Am.  Dec.  641. 

»K  McOraft  T.  Rugee,  SO  Wis.  40S,  60  Am.  Rep.  378;  Enoch  ▼■  Velir- 
kamp,  8  Bobw.  (N.  T.)  398. 

■"  McOraft  v.  Hugee,  60  Wis.  406.  GO  Am.  Rep.  37S. 

M4  McOraft  V.  Rngee,  60  Wts.  406,  GO  Am.  Rep.  378;  Bnoet  *- 
Wehrkamp,  3  Bobw.  <N.  T.)  398. 

"■Schlffer  v.  Feagln.  Bl  Ala.  335;  Walker  v.  Birch,  6  Tern  E-W; 
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goods  <»»iaignecl  to  him  by  the  owner,  with  notice  that  the  con- 
BigDor  has  drawn  on  him  in  favor  of  a  third  person,  he  cannot 
apply  the  proceeds  of  the  shipment  on  a  debt  due  him  from  the 
consignor  on  drafts  drawn  against  other  shipments,  whioh  he 
hss  paid  at  the  consignor's  request.'^" 

§  868.    Chantoter  of  lien. 

A  factor's  lien  does  not  depend  upon  any  express  contract, 
but  rests  upon  ita  manifest  tendency  to  aid  the  interests  ot 
trade  and  commerce,  and  to  promote  confidence  and  a  liberal 
spirit  on  the  part  of  factors  in  respect  to  advances  to  their 
principals.  It  is  deemed  to  exist  in  all  cases,  until  the  con* 
trary  presumption  is  clearly  established."'  This  lien  does 
not  give  the  factor  a  right  of  ownership  over  the  property, 
whatev^  the  amount  of  advances,  disbursements,  or  liabil- 
ities made  by  him.  It  is  merely  a  right  to  retain  in  his 
possession  the  goods,  moneys,  or  securities,  until  he  has  been 
reimbursed ;  or  if  not  reimbursed  within  a  reasonable  time 
after  demand,  to  sell  bo  much  as  will  repay  him  his  advances 
and  disbursements.  The  principal  still  has  the  right  of  cm- 
trol  over  the  goods  or  the  proceeds,  provided  he  repays  to  the 
factor  all  advances  and  expenses  incurred  by  him.'"* 

fenonal  privilege     The  factor's  lien  is  a  personal 

privil^e  of  which  &e  factor  may  avail  himself,  or  not,  as 
he  pleases;  and  none  but  be  himself  can  take  advantage  of 
this  privil^e  or  set  it  up  as  a  defense  to  an  action  by  the 
prlncipaL  It  cannot  be  transferred,  nor  can  the  question 
upon  it  arise  between  any  but  the  principal  and  factor.^"* 

Fritb  T.  Forbes,  32  Law  J.  Cb.  10;  Darlington  v.  Chamberlln,  120 
III.  5SB;  Goodbue  t.  McClarty,  3  La.  Ann.  447;  Gordon  t.  Goodrlcb,  11 
La.  Ann.  410;  Arcber  v.  McMecban,  21  Mo.  43;  Moline  M.  A  S.  Co. 
7.  Walter  A.  Wood  Mowing  ft  Reaping  Macb.  Co.,  49  Neb,  869. 

*M  E^vans-Snyder-Buell  Co.  v.  First  Nat.  Bank,  15  Tez.  Civ.  App. 
163. 

"T  Martin  v.  Pope,  G  Ala.  632,  41  Am.  Dec.  88,  citing  Story,  Agency, 
I!  388,  389,  and  Paley,  Agency,  H  127,  128.  And  see  Nagle  v.  Mc- 
Peetera,  97  N.  Y.  196;  Gragg  v.  Brown,  44  Me.  167;  Haehler  v.  Lutt 
gen,  61  Minn,  31G. 

■98  Jordan  t.  Jamea,  6  Oblo,  88;  United  States  v.  Villalonga,  28 
WalL  (D.  S.)  SB;  The  Packet,  3  Mason,  834,  Fed.  Cas.  No.  10,656. 

uo  Holly  T.  Huggetord,  8  Pick.  (Mass).  73,  19  Am.  Dec.  303,  305; 
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But  the  factor's  executom  or  aeeignB  may  retain  the  propei^ 
for  his  Ken,  though  they  cannot  lawfully  dispose  of  it'*" 

Priority.    A  factor's  lien  is  superior  to  the  claims  of 

Bubaequent  purchasers  and  creditors,  and  it  cannot  be  defeated 
by  attachment,  execution,  or  gamiahmont  proceedings  against 
him.'"*  It  is  also  superior  to  equitable  daims  of  third  pa- 
sons  of  which  the  factor  had  no  notice  f  but  not  if  he  had 
notice  of  such  claims  at  the  time  he  made  his  advances."*    It 

Jones  T.  Sinclair,  2  N.  H.  321,  9  Am.  Dec.  76,  76;  Deu^lgny  t.  Dml, 
6  Term  R.  606;  Bamee  Safe  ft  liock  Co.  t.  Bloch  Broa.  Tobaeco 
Co..  38  W.  Va.  158,  15  Am.  St.  Rep.  8*6;  McComble  t.  Dvriu.  7 
East,  6;  Amea  v.  Palmer,  42  Ue.  197,  66  Am.  Dec  S71;  Peanmu  t. 
TIncker,  36  Me.  384. 

uoQbko  t.  AlIlBon,  1  BrsT.  (S.  C.)  496,  2  Am.  Dec  68!;  Camenn 
T.  Crouae,  11  App.  Dlv,  (N.  T.)  891;  Terry  v.  Bamberger,  41  Cona- 
668;  Cook  v.  Kelly,  22  N.  Y.  Super.  Ct  368;  In  ra  Cabot's  Qrtst^  T 
Phlla.  (Pa.)  437. 

Ml  Neamfth  t.  Dyeing,  B.  ft  C.  Co.,  1  Curt  130,  Fed.  Caa.  No.  ID.- 
124;  Fourtb  Nat  Bank  of  N.  Y.  t.  American  Mills  Cc,  137  V.  S.  tU; 
Barnett  t.  Warren,  82  Ala.  GG7;  Beyer  v.  Busli,  EO  Ala.  IS;  Pilatnp 
T.  Johnson,  19  Oa.  73;  Daniel  v.  Swift,  64  Oa.  113;  Eaton  t.  Tn» 
dall.  52  111.  807;  Bard  t.  Stewart,  8  T.  B.  Mon,  (Kx.)  H:  Cooki 
Adm'r  V.  BrannlD,  87  Ky.  101;  Sewall  *.  Nichols,  34  He.  582;  WUU 
Mountain  Bank  t.  West.  46  He.  IE;  Lewla  t.  Mason,  S4  Mo.  ESI; 
Heard  v.  Brewer,  4  Daly  {N.  Y.)  136;  Harrison  v.  Mora,  150  Pa.  ISL 

LouUiana:  Lambeth  v.  Tumbull,  6  Rob.  264,  89  Am.  Dec  £36; 
Maxen  r.  Landrum,  21  La.  Ann.  366;  Richardson  v.  Dlnkgran,  2t 
La.  Ann.  651;  Phillips  v.  Feliciana  Cotton  Oil  Co.,  48  Ia.  Aul  M- 
But  see  aa  to  a  general  balance  of  account.  Gray  t.  Bledsoe,  11  U- 
(0.  S.)  489;  Smith  t.  McCall,  14  La.  (O.  S.)  7.  A  factor  who  bu 
advanced  In  expectation  of  a  consignment,  and  recelTod  a  bill  of 
lading  therefor,  or  under  whoae  control  the  property  haa  coot,  li 
preferred  to  an  attaching  creditor.  Klrkman  v.  Hamilton,  9  Mart 
(0.  S.)  297;  Candeld  t.  McLaughlin.  9  Mart  (O.  S.)  303;  VeNelll 
V.  Glaas,  1  Mart.  (N.  S.)  261;  Park  v.  Porter,  i  Rob.  342;  Lewriw 
V.  Clark,  22  La.  Ann.  376. 

A  draft  on  a  factor  to  cover  the  proceeds  of  a  conslgiunent  of 
property  to  be  sold  on  commlaslon  Is  not  an  assignment  to  t&c 
payee  superior  to  the  factor's  lien.  Johnson  t.  Clark,  20  Ind.  iw- 
247. 

ut  May  T.  McGaughey,  60  Ark.  S67;  Hemandea  t.  Aaron.  TS  Wh- 
484;  Archer  v.  McMechan,  21  Mo.  45;  Dows  t.  Greene,  24  N.  Y.  W: 
Hall  V.  Hlnka.  21  Md.  406. 

mCordell  v.  Hall,  84  Fed.  866;  Barnett  v.  Warren,  82  Ala.  HI: 
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will  ii(^  be  good  as  against  a  third  peison  'who  has  made  ad- 
vances upon  the  bill  of  lading  and  to  whom  it  has  been  trans- 
ferred, of  which  the  factor  had  notice  at  the  time  he  made  hia 
advances  or  diaburaements."* 

§  869.     When  lien  takea  effect. 

(a)  In  general. — A  factor's  lien  being  a  general  lien  and 
therefore  dependent  upon  possession,  it  does  not  come  into  ex- 
istence or  take  effect  until  the  property  on  which  it  is  claimed 
has  lawfully  and  in  good  faith  come  into  the  aetual  or  con- 
structive possession  of  the  factor.^®"     As  to  what  kind  of  poe- 

Brench  V.  Du  Bose,  66  Ga.  21;  Darlington  v.  Cbamberllii,  120  111. 
MB. 

>M  National  Bank  of  D.  O.  Mills  ft  Co.  v.  Port«r,  73  Cal.  4S0;  Seclcsl 
T.  York  Nat.  Bank.  ET  111.  App.  579;  Flaher  v.  Flrat  Nat.  Bank,  S7 
111.  App.  3S3;  McCauBland  v.  Wheeler  Sav.  Bank,  43  111.  App.  3S1: 
Allen  v.  WllllamB,  12  Pick.  (Mass.)  297;  Bank  o(  Rocbester  v.  Jones, 
4  N.  Y.  497,  66  Am.  Dec.  290;  First  Nat  Bank  of  ClnclnnaU  v.  Kelly, 
67  N.  T.  36;  Holmes  v.  German  Securltj  Bank,  87  Pa.  626;  Means 
T.  Bank  of  Randall,  14S  U.  S.  629. 

•uKruger  v.  Wilcox.  1  Amb.  252;  Hltcbel  v.  Ede,  11  Adol.  ft  H. 
888;  Rybei^  v.  Snell.  2  Wasb.  C.  C.  403,  Fed.  Cas.  No.  12.190;  The 
Francea,  8  Cranch  (U.  S.)  418;  Matthews  v.  Menedger,  2  McLean, 
145,  Fed.  Caa.  No.  9,289;  Desha  v.  Pope,  6  Ala.  691,  41  Am.  Dee.  78; 
Scblller  t.  Feagln,  61  Ala.  83G;  Sawyer  v.  Lorlllard,  48  Ala.  332; 
Bfers  T.  Danle7,  27  Ark.  77;  Kollock  T.  Jackson,  6  Ga.  163;  Warren 
V.  First  Nat  Bank,  149  111.  9;  Strahorn  v.  Union  Stock-Tards  ft 
Transit  Co.,  43  111.  424,  92  Am.  Dec.  142;  Lewis  v.  Galena  ft  C.  U.  R. 
Co..  40  111.  2S1;  Hodges  v.  Kimball,  49  Iowa.  677,  31  Am.  Rep.  leS; 
Cook's  Adm'r  v.  Brannln,  87  Ky.  101;  Campbell  t.  Penn,  7  La.  Ann. 
371;  Hamilton  v.  Campbell,  9  La.  Ann.  631;  Ruhl  v.  Corner,  63  Md. 
179;  Holly  v.  Hnggelord,  8  Pick.  (Msbb.)  73;  Baker  v.  Puller,  21 
Pick.  (Mass.)  318;  Rice  T.  Austin,  17  Mass.  197;  State  v.  Thompson, 
120  Mo.  12;  Valle  v.  Cerre's  Adm'r,  36  Mo.  676,  88  Am.  Dec.  161; 
Bruce  t.  Andrews,  36  Mo.  693;  MoUne,  M.  ft  S.  Co.  v.  Walter  A.  Wood 
Mowing  ft  Reaping  Maeh.  Co.,.  49  Neb.  880;  Brown  v.  Wlggln,  16  N. 
H.  312;  Elwell  v,  Coon  (N.  J.  Eq.)  46  Atl.  680;  Brooks  v.  Bryce,  21 
Wend.  (N.  T.)  14;  Bank  of  Rochester  v.  Jones,  4  N.  T.  497,  66  Am. 
Dec.  290;  Winter  v.  Colt,  7  N.  T.  288,  67  Am.  Dec  622;  Marine  Bank 
of  Chicago  T.  Wright,  48  N.  T.  1;  Rosenbaum  v.  Hayes,  6  N.  D.  478, 
10  N.  D.  811;  WoodmS  v.  Nashville  ft  C.  R.  Co.,  2  Head  (Tenn.)  87; 
Oliver  V.  Moore,  12  Helsk.  (Tenp.)  482;  Saunders  v.  Bartlett  12 
Helsk.  (Tenn.)  316;  Frost  v.  Deutsch  (Tex.)  13  S.  W.  981;  Elliot  v. 
Bradley,  23  Vt  217. 


Digitized  byGoOgIc 


1832  FACTORa.  §  86% 

BessioD  IB  sufficient  to  bring  into  effect  and  support  this  lien 
cannot  be  stated  in  any  definite  rule ;  whether  or  not  the  poa- 
seeaion  ie  sufficient  in  any  particular  case  must  depend  upon 
the  facts  and  circumetancee  of  that  case.  But  of  cooise  there 
is  no  doubt  but  that  actual  poBsessioD  as  a  general  rule  is  suffi- 
cient ;'*'  and  such  possession  by  the  factor  ia  notice  of  his  lien 
to  creditors  and  purchaaers."*  It  is  also  well  settled  that  the 
possession  must  have  been  acquired,  by  the  factor,  Ie^%  and 
in  good  faith,  as  poseeBsi<Hi  otherwise  acquired  would  not 
support  this  lien."'  The  delivery  of  goods  to  a  Brarant  or 
an  agent  of  a  factor  is  equivalent  to  a  delivery  to  ench  factor, 
and  is  sufficient  possession ;'"  so  the  placing  of  goods  npon 
drays  of  an  agent  of  the  factors,  for  the  purpose  of  trans- 
portation to  their  warehouse,  places  the  goods  in  the  factor's 
possession  sufficient  to  support  a  lieu  from  that  time.'^"  Bnt 
a  factor's  lien  for  a  general  balance  accrued  in  the  Ufetime 
of  his  principal  does  not  attach  to  property  coming  into  the 
factor's  possession  after  the  principal's  death,  by  order  of 
his  representative,'^^ 

(b)  CoBstmotiTe  poueinon. — But  as  to  what  conetmctive 
possession  is  sufficient  to  give  rise  to  and  support  this  li^n, 
the  authorities  are  not  in  harmony.  This  question  has  arisen 
generally  in  reference  to  eases  where  goods  have  been 
consigned  to  a  factor,  to  whom  the  consignor  is  indebted,  and 
whether  or  not  the  factor  has  a  lien  on  such  goods  while  in 
transitu,  for  his  advances  and  disbursements  the  cases  do  not 
fully  agree.  But  this  conflict  is  thought  to  be  more  apparent 
than  real ;  as  the  different  decisions  are  in  many  cases  based 

*>«  Strahorn  t.  nnlon  Stock-TardB  t  Transit  Co.,  43  111.  424,  » 
Am.  Dec.  142;  Wlcne  t.  Hammond,  37  III.  99. 

>»  Strahorn  v.  Union  Stock-Yards  ft  Transit  Co..  43  111.  424,  )! 
Am.  Dec  143;  Wlnne  v.  Hammond,  37  111.  99;  Rice  t.  AubUd.  17 
Uasa.  197. 

i«s  Bank  of  Rochester  v.  Jones,  4  N.  Y.  497,  EG  Am.  Dee.  290;  Taj- 
lor  7.  Robinson,  8  Taunt.  648;  KInloch  v.  Craig,  3  Term  R.  IIS: 
HcKean  t.  Wagenblast,  2  Grant  Cas.  (Pa.)  462. 

is«  Bonner  r.  Harsh.  10  Smedes  *  M.  (Miss.)  376,  48  Am.  Dec  7M. 

no  BumiB  V.  Kyle,  66  Oa.  34.  And  aee  Hardeman  t.  De  Tan^u. 
49  Ga.  596. 

«i  Wylly  V.  King.  Ga.  Dec.  (pt.  2)  7. 
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on  an  entirely  different  state  of  facts.  Thus  it  is  held  that, 
in  the  absence  of  any  special  agreement,  arrangement,  or 
implied  understanding  otherwise,  a  factor  has  no  lien  for  a 
general  balance  of  account,  until  the  goods  come  into  his  actual 
posseesion  f^  and  the  consignor  has  a  right  to  change  the  des- 
tination of  goods  while  in  transitu,  and  tie  common  carrier  is 
bound  to  obey,  although  the  factor  had  made  advances  on  such 
consignment.*^*  In  other  cases,  it  is  held  that  where  the 
factor  and  consignor  expressly  or  impliedly  agree  that  the 
factor  shall  make  advances  upon  the  faith  of  goods  to  be  con- 
signed to  him,  and  in  pursuance  of  such  agreement  the  factor 
makes  the  advances  and  the  principal  consigns  the  goods  and 
sends  to  the  factor  the  bill  of  lading  or  carrier's  receipt,  this 
symbolical  delivery  is  sufficient  possession  to  give  the  factor  a 
lien  on  the  goods;*''*  but  in  order  that  it  may:  do  so  it  is 

■TiElnlocti  T.  CralK,  3  Term  R.  119;  Nlctaola  v.  Clent,  3  Prloe,  E4T; 
RTberg  v,  Snell,  2  Wash.  C.  C.  *0S,  P©d.  Caa,  No,  12,lfl0;  The  Francee, 
8  Cnnch  (U.  S.)  418;  Desha  v.  E>ope,  6  Ala.  691,  41  Am.  Dec.  76; 
National  Bank  at  D.  O.  Hills  A  Co.  v.  Porter,  78  Cal.  430;  Strahom 
v.  Dnion  Stock-TardB  A  Tranalt  Co.,  43  111.  424,  92  Am.  Dec  142; 
Levis  T.  Galena  ft  C.  U.  R.  Co.,  40  111.  281:  Bodgee  v.  Kimball,  48 
Iowa,  677,  31  Am.  Rep.  158;  Ruhl  v.  Comer,  6S  Md.  179;  Baker  T. 
PnllBT,  21  Pick.  (Mass.)  318;  Valle  t.  Cerre'a  Adm'r.  36  Mo.  57G,  88 
Am.  Dec.  161,  166;  Brown  v,  Wlggln,  16  N.  H.  312;  Winter  v.  Colt, 
7  N.  T.  288,  57  Am.  Dec.  522;  Bank  ol  Rochester  v.  Jones,  4  M.  T. 
497.  55  Am.  Dec.  290;  Saunders  v.  Bartlett.  12  Helsk.  (Tenn.)  816; 
Woodruff  T.  NaahvlIIe  «  C.  R.  Co.,  2  Head  (Tenn.)  87;  Oliver  v. 
Hoore,  12  Helsk.  (Tenn.)  482. 

*T«ijewiB  T.  Galena  A  C.  U.  R.  Co.,  40  111.  281;  Strahom  v.  Union 
Stock  Yards  *  Transit  Co.,  43  111.  424,  92  Am.  Dec  142. 

•"  Davla  V.  Bradley.  28  Vt.  118,  65  Am.  Dec.  226;  Valle  v.  Cerre's 
Adm'r,  86  Ho.  575,  88  Am.  Dec.  161;  Bank  of  Rochester  v.  Jones.  4 
N.  T.  497.  55  Am.  Dec.  290;  Bonner  T.  Marsh,  10  Smedes  ft  M.  (Miss.) 
378.  48  Am.  Dec.  754;  Hallle  v.  Smith.  1  Bcs.  t  P.  563;  I«wls  v. 
Galena  ft  C.  U.  R.  Co..  40  111.  281;  Prince  v.  Boston  ft  L.  R.  Corp.,  10] 
Haas.  542,  100  Am.  Dec  129. 

Bnt  In  Davis  v.  Bradley,  28  Vt.  118,  6G  Am.  Dec.  226,  Reddeld. 
C  J.,  did  not  seem  to  think  that  the  symbolical  delivery,  by  deliv- 
ering the  receipt,  was  essential  to  the  lien,  basing  his  opinion  espe- 
cially on  Holbrook  r.  Wight,  24  Wend.  (N.  T.)  169.  36  Am.  Dec.  607. 
Id  which  there  was  a  consignment  of  the  goods  but  no  delivery  ot 
the  bill  ot  lading.  Where  acceptances  have  actually  been  given 
upon  the  faith  ot  a  consignment  by  bill  of  lading,  there  can  be  no 


Digitized  byGoOgIc 


1834  FACTOHS.  §  869b 

necessary  (1)  thaA  the  consignment  be  made  in  terms  to  the 
factor,  and  (2)  that  aa  against  creditors  and  subeequeiit  pni- 
chasers,  he  must  have  made  the  advances  or  acceptances  apon 
the  faith  of  audi  ctmsignmenL^^'*  And  in  such  cases  the 
goods  must  be  actually  shipped  at  the  time  the  receipt  i> 
given.  A  mere  promise  to  ship  will  not  be  sufficient,  but  it 
mnst  be  actnallj  done,  and  the  shipper's  receipts,  according 
to  most  of  the  cases,  forwarded  and  the  bill  accepted,  or  ad- 
vances made  upon  the  faith  of  such  shipment  before  any  new 
destination  is  given  to  the  cargo.'^*  A  factor  does  not  u- 
quire  any  interest  in  goods  consigned  to  him,  from  the  fut 

donbt  that  the  conBiKnee  acqniree  sach  a  Hen  or  property  In  tlig 
goods  as  no  Bubsequent  act  of  the  conveyance  can  dlveat:  aucti  an 
acceptance  fa  held  to  he  an  advance  upon  tbe  particular  condgn- 
meat  Valle  v.  Cerre'B  AdmT,  36  Mo.  B76,  88  Am.  Dec.  16L  A  («• 
warder's  receipt,  stating  receipt  of  certain  gooda  for,  or  to  be  tor- 
warded  to,  the  factor,  is  a  conBlgnment  in  terms  to  the  factor  ti 
much  as  If  a  formal  hill  of  lading  bad  been  made  in  hla  name  with- 
out the  word  "aaslgna,"  and  In  connection  with  advances  tnd  ac- 
ceptances made  upon  the  faith  of  tbe  consignment,  la  sufflclent  to 
Klve  the  factor  a  Hen  upon  such  goods,  tbougti  not  actually  recelTed. 
Davis  V.  Bradley.  28  Vt  118,  GE  Am.  Dec  226. 

In  a  New  York  case  It  was  held  that  where  commisalon  merchants 
advanced  to  their  principal  a  certain  amount  on  hie  agreement  to 
consign  to  them  certain  merchandise,  they  acquire  an  equitable  Ilea 
thereon,  though  the  principal  ahlps  part  of  such  mercbandlK, 
through  D.  to  another  commission  merchant,  D.'s  agent,  D.  barias 
notice  putting  him  on  Inquiry  as  to  the  arrangement  Triwt  t. 
Noval,  32  Hlac.  (N.  Y.)  386. 

)"  Davis  r.  Bradley,  28  Vt.  118.  6G  Am.  Dec  226;  Brraos  t.  Nii. 
4  Mees.  «  W.  775;  Straus  v.  Weasel,  30  Ohio  St.  211. 

m  Brians  v.  Nix.  4  Uees.  ft  W.  77G;  Davis  v.  Bradley.  2S  Vt  US, 
66  Am.  Dec.  229;  Desha  v.  Pope.  6  Ala.  690.  41  Am.  Dec.  76;  Cald- 
well V.  Wentworth.  16  N.  H.  318.  Aa  safd  by  Goldthwalte.  J-  In 
Deaba  v.  Pope,  supra:  "The  mere  agreement  to  ship  goods  la  sat- 
IsfactloQ  of  antecedent  advances,  will  not,  in  gener^,  give  the  fac- 
tor or  consignee  a  Hen  upon  them,  for  bis  general  balance,  antO 
they  come  to  bis  actual  posBeastau;  but  If  there  is  a  speclUc  pledge 
or  appropriation  of  certain  ascertained  goods,  accompanied  with  tbt 
Intention  that  they  shall  be  a  security,  or  the  proceeds  as  a  W 
ment,  and  they  are  deposited  with  a  bailee,  then  tbe  property  it 
ctianged,  and  vests  In  tbe  Individual  to  whom  they  are  to  be  de- 
livered by  the  d^ositary." 
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that  the  consignor  delivers  them  to  a  carrier  addreeaed  to  the 
factor,  and  takes  a  receipt  or  1»U  of  lading  for  them  ex- 
pressing that  they  are  to  be  delivered  to  the  factor.  Until 
either  the  merchandise,  or  the  receipt  or  bill,  is  delivered  to 
the  factor,  the  consignor,  if  he  is  the  general  owner,  can  sell, 
mortgage,  or  pledge  them  to  a  third  per8<»i,  by  a  transfer  of 
the  receipt  or  bill,  notwithstanding  he  is  indebted  to  the  fac- 
tor for  advanoee  for  former  consignments.''^  In  Georgia, 
however,  it  is  held  that  a  mere  delivery  of  the  goods  to  the 
common  carrier,  consigned  to  the  factor  in  pursuance  of  an 
agreement,  under  which  advances  had  been  made,  was  suffi- 
cient possession.' '*  Delivery  of  the  goods  by  the  principal 
to  a  third  person  to  hold  for  the  factor,  as  such,  is  sufficient 
possession  in  the  factor  to  support  his  lien  for  advances  made 
on  such  goods.''" 

"Where  no  tpeeiflo  advanoe  ii  made.    Where  there  has 

been  no  advance  or  acceptance  expressly  made  upon  the  par- 
ticular consignment,  and  the  question  is  only  of  a  general  bal- 
ance of  account  for  previous  advances,  the  case  differs  not  so 
much  in  principle  aa  in  the  evidence  required  to  establish  the 
lien.  Whether  or  not  the  given  consignment  is  to  be  consid- 
ered as  made  to  cover  a  general  balance  of  account,  will  de- 
pend upon  the  special  arrangements,  agreement,  and  under- 
standing of  the  parties ;  but  where  such  an  agreement  exists, 
and  the  consignment  is  made  in  pursuance  of  it,  and  there 
is  nothing  else  in  the  case  which  is  inconsistent  with  the 
hypothesis,  the  case  would  be  governed  by  the  same  principle, 
and  a  delivery  to  the  carrier  will  be  considered  as  constructive 

*TT  Bank  of  Rocheater  v.  Jones,  4  N.  T.  497.  G6  Am.  Dec.  Z90. 

sTi  Elliott  v.  Cox,  48  Ga.  S9;  Wade  v.  Hamilton,  30  Oa.  460;  Harde- 
man T.  De  Vaughn,  49  Qa.  G96;  Clark  v.  Dobbins,  EZ  Oa.  666;  Burma 
V.  Kyle.  66  Qa.  24.  See  Nelson  v.  Ctafcago,  B.  ft  Q.  R.  Co.,  2  III.  Anp. 
180. 

»T»Holbrook  v.  Wight,  24  Wend.  (N.  T.)  169,  36  Am.  Dec.  607. 
Id  this  case,  although  there  was  no  delivery  of  the  bill  of  lading,  yet 
the  coarse  of  dealing  between  the  parties  showed  an  Intention  on 
the  part  of  the  consignor  to  vest  title  In  the  factor,  by  dellTorlng 
the  gooda  to  a  third  party,  conalgned  to  the  factor,  which  facta 
were  known  by  the  factor  and  upon  faith  of  which  he  made  the  ad- 
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delivery  to  the  factor.***  In  such  case,  the  ahipment  and 
delivery  of  the  goods  to  the  carrier,  under  the  bill  of  ladtog, 
amounts  to  a  specific  appropriation  of  the  property  with  aa 
intention  that  it  shall  be  a  secnrity  or  a  paynient  to  the  factor 
for  the  advances  he  has  niad&'"' 

In  Looisiana  it  is  held  that,  nnder  the  statutes  giving  i 
factor  a  privilege  on  property  consigned  to  him  for  the  paj^ 
ment  of  a  debt  of  a  consignor,  a  shipment  to  a  factor,  nnae- 
companied  with  any  instruction  as  to  the  application  of  the 
proceeds,  subjects  the  property  to  the  factor's  privily  from 
the  time  the  bill  of  lading  is  delivered  to  the  carrier.*" 

It  will  be  seen  from  the  above  rules  that  the  principal  qaes- 
tion  to  be  considered  in  determining  when  the  factor  has  enffi- 
cient  possession  to  support  his  lien  is  one  of  intention.  If 
it  is  manifest  from  the  facta  and  circumstances  in  a  particn- 
lar  case  that  it  was  the  intention  of  the  parties  that  the  fa^ 
tor  was  to  have  craitrol  over  the  goods  from  any  particular 
time,  then  the  factor's  lien  vrould  attach  at  that  time,  and 
his  possession,  although  not  actual,  would  be  sufficient. 

I  870.     From  whom  poueBsion  must  be  obtained. 

In  order  that  the  factor's  lien  may  be  valid  and  efEectnil, 
it  is  necessary  that  he  should  have  obtained  possession  oi  the 
goods  from  the  true  owner  thereof  or  from  one  who  had  the 
right  to  give  possession  to  him.  The  factor  will  have  no 
right  of  lien  if  he  obtains  possession  from  one  who  has  no 
right  to  give  it  or  who  has  himself  wrongfully  obtained  pos- 
session.'^'    But  the  true  owner  may,  by  his  conduct,  be  es- 

"MValle  v.  Cerre'B  Adm'r,  36  Mo.  67B.  8S  Am.  Dec.  161,  167;  Bn* 
sell,  F^ctore,  203;  Clark  v.  Mauran,  3  Paige  (N.  T.)  373;  Deeha  »■ 
Pope,  6  Ala.  680,  41  Am.  Dec.  76;  Brians  t.  Nix,  i  Mees.  A  W.  791; 
Rrberg  v.  Snell,  2  Waeb.  C.  C.  403,  Fed.  Cas.  No.  12.190. 

>8i  Valle  T.  Cerre'fl  Adm'r,  36  Mo.  676,  88  Am.  Dec.  161. 

Ill  Ouachita  Nat.  Bank  v.  Weiss,  49  La.  Ann.  673;  rankbonser  t. 
Dutcher,  14  La.  Ann.  4S6. 

"■Ryberg  v.  Snell.  2  Wash.  C.  C.  40S,  Fed.  Gas.  No.  12,190;  Uoore 
V.  Hill,  38  Fed.  330;  Branch  v.  Du  Bose,  66  Ga.  21;  Hale  v.  Barrett. 
26  111.  195.  79  Am.  Dec.  367;  Byera  t.  Johnson  County  Bat.  Bank, « 
111.  App.  16g;  Bell  v.  Powell.  23  La.  Ann.  796;  Barry  v.  Bonloger,  K 
Ud.  69;  Robinson  v.  Baker,  6  Cusb.  (Mass.)   137,  61  Am.  Dec.  H; 
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topped,  as  against  a  third  poTBOs,  to  deny  the  factor's  right  of 
lien  on  the  goods.*** 

Under  the  Factor's  Acta,  however,  this  rale  haa  been 
changed  to  a  certain  extent.  If,  under  such  acts,  the  factor 
had,  in  the  uaual  course  of  his  business,  and  in  good  faith, 
received  the  property  from  one,  whom  he  believed  to  be  the 
true  owner  thereof,  there  being  no  fault  or  negligence  on  his 
part,  the  person  in  whose  name  the  goods  had  been  consigned 
shall  be  deemed  the  true  owner  thereof,  giving  tbe  con- 
signee a  right  of  lien  thereon  for  his  advances.  Thus  the 
English  Factor's  Act  provides  that:  "Where  the  owner  of 
goods  has  given  possesion  of  the  goods  to  another  person  for 
the  purpose  of  consignment  or  sale,  or  has  shipped  the  goods 
in  the  name  of  another  person,  and  the  consignee  of  the  goods 
has  not  had  notice  that  anch  person  is  not  the  owner  of  the 
goods,  the  consignee  shall,  in  respect  of  advances  made  to  or 
for  the  use  of  such  person,  have  the  same  lien  on  the  goods 
as  if  such  person  were  the  owner  of  the  goods,  and  may 
transfer  any  such  lien  to  another  person. "^®^  It  was  held 
under  the  provisions  of  New  York  Factor's  Act,  before  re- 
pealed, that  these  statutes  take  effect  only  where  the  person 
shipping  is  Uie  apparent  owner  of  the  goods,  and  where  the 
<»nsigiiees  relying  on  this  apparent  ownership,  have  in  good 
faith  made  advances  on  the  goods.**" 

§  871.    Enforcement  of  lien, 

A  factor  may  sue  in  equity  to  enforce  his  lien  upon  the 
goods  of  his  principal  in  his  possession,  and  is  entitled  to 
judgment  in  such  suit  for  any  deficiency  after  the  sale  of  such 
goods,'*^     And  if  his  advances  are  not  repaid  within  a  rea- 

Fltch  v.  Newberry.  1  Doug.  (Mlcta.)  1,  40  Ajt\  Dec.  33;  Archer  t. 
McHech&n,  21  Mo.  iE. 

■M  Brers  v.  Johnson  County  Sav.  Bank,  64  111.  App.  168;  Fowler  v. 
PaTsons,  143  Mass.  401. 

■■■Factors'  Act  I8S9  (62  ft  53  Vict.  c.  46,  !  7  [1]).  Similar  pro- 
TlBlons  were  made  la  the  New  York  Factors'  Act  1830,  c  179,  IS  1 
and  2;  bnt  tlies«  sectlona  bave  been  repealed  by  Acts  1897,  c.  148. 
And  see  Factors'  Acts  of  other  states. 

»■•  Rowland  v.  Woodmtt,  60  N.  T.  73;  Klnsey  v.  Leggett,  71  N.  Y. 
387;  Merchaots'  ft  T.  Bank  v.  Farmers'  ft  H.  Nat.  Bank,  60  N.  Y.  48. 

irrWhltman  v.  Horton,  46  N.  T.  Super.  Ct.  531.  94  N.  T.  844; 
Fourth  Nat  Bank  of  N.  Y.  v.  American  Mllia  Co.,  29  Fed.  611. 
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Bonable  time  after  demand,  he  may  sell  so  much  of  the  gooda 
he  has  in  his  possession,  as  may  be  necessary  to  repay  toeh 
advances.'*'  In  some  jurisdictions  the  factor  may  either 
proceed  against  the  goods,  or  against  the  consignor  person- 
ally for  the  amount  of  his  advances ;  but  in  other  juriBdic- 
tions  it  is  held  that  he  must  proceed  against  the  goods  first, 
and  then  may  go  against  the  principal  for  any  balance  tiit 
may  be  due  him.*^* 

§  872.    Waiver  or  Ion  of  lieo. 

As  a  general  rule,  when  a  factor's  lien  has  once  attaded, 
it  cannot  be  subsequently  defeated,  without  the  factor'a  con- 
sent, by  any  act  of  the  principal  or  another,'**  But  it  may 
be  waived  or  lost  either  by  an  agreement  between  the  partia, 
or  by  implication,  as  by  the  conduct  of  the  factor.'"  Thia, 
the  lien  may  be  lost  by  the  factor's  voluntarily  parting  witii 
the  possession  of  the  goods  to  which  it  attaches.  It  contioDes 
only  while  the  factor  himself  has  the  poesession,  and  there- 
fore, if  he  pledges  the  goods  for  hie  own  debt,  or  suffers  than 
to  be  attached,  or  otherwise  voluntarily  parta  witii  than  or 
the  control  over  them,  the  lien  is  lost  ;'•'  but  a  mere  change 
of  the  custody  of  the  goods  temporarily,  the  factor  still  bar- 
ing the  right  to  control  them,  or  if  he  is  wrongfully  deprived 
of  them,  does  not  amount  to  a  waiver  of  his  lien.'"     Where 

■BB  See  ante,  3  866. 

M>  Se«  ante,  I  865. 

■MBard  V.  Stewart,  8  T.  B.  Mot.  (Ky.)  72;  OrieO  v.  CowpilU.  * 
Dlan.  (Ohio)  58;  Bowker  T.  Connollr,  17  La.  Ann.  12. 

»i  Heard  t.  Rusaell,  59  Go.  26;  Schlffer  t.  Feagln,  Gl  Ala.  3SG. 

***Kmger  t.  Wilcox,  1  Amb.  252;  HatUiews  v.  Menedger,  2  He- 
Lean,  146.  Fed.  Caft.  No.  9,289;  Sawyer  v.  IxtrlUard,  48  Ala.  ttt; 
Bard  v.  Stewart,  3  T.  B.  Mon.  (Ky.)  72;  Walmalsy  v.  Reeweber,  Hi 
La.  522;  Holly  v.  Hoggetord.  8  Plch.  (Uasa.)  73.  19  Am.  Dec.  Wi: 
Jarvls  V.  Rogers,  15  Mass.  389;  Arcber  v.  HcMeclian,  21  Ho.  41; 
Fallen  v.  Bogy,  78  Mo.  App.  88;  Sharp  v.  WUpple,  1  Boew.  (N.  T.) 
667;  Roeenbaum  v.  Hayea,  8  V.  D.  461,  10  N.  D.  311;  Baniei  Stfe 
A  Lock  Co.  v.  Blocli  Bros.  Tobacco  Ca,  S8  W.  Va.  168,  46  Am.  St 
Rep.  846. 

■■*  Wlnne  v.  Hammond,  S7  111.  99;  Baker  v.  Foller.  38  Uua  3U; 
Uatthewfl  t.  Menedger,  2  McLean,  146,  Fed.  Cas.  No.  9.289;  U.  M- 
Walker  Co.  v,  Dnbnque  Prult  ft  Prodnce  Co.,  106  Iowa,  246. 118  lown, 
428. 
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the  factor  knowingly  pennitted  the  owner  to  take  the  property 
into  his  poeseesion  for  eeveral  we^,  and  to  treat  it  as  hia 
own  and  in  his  own  interest,  and  largely  denude  it  of  value, 
and  to  ship  a  portion  of  it  in  his  own  name,  the  law  will  con- 
clusively presume  that  the  factor's  lien  was  lost;"*  but  if, 
thereafter,  the  renmant  of  the  property  be  again  placed  in 
the  hands  of  the  factor  as  such,  his  lien  will  again  attach.**' 

So  the  factor  waives  his  lien  where,  when  the  property  is 
demanded  of  bim,  by  his  principal,  he  claims  a  right  to  re- 
tain it  on  some  other  ground  than  his  lien,'**  The  taking 
of  judgment  notes  by  the  factor  from  his  principal  without 
relying  on  his  right  to  retain  the  money  out  of  the  proceeds 
of  sale  of  goods  is  held  to  import  a  waiver  of  his  lien  for 
advances  on  such  goods."^  And  where  the  principal  tenders  to 
the  factor  the  amount  of  his  advancee  and  disbursements,  the 
factor's  lien  is  thereby  discharged.'^*  So  the  factor  waives 
OT  Iraes  his  lien  by  misconduct  in  transacting  his  principal's 
business  f"  or  by  failing  to  render  an  account  within  a  rea- 
sonable time  or  upon  a  reasonable  demand.*"*^ 

But  the  factor  does  not  waive  his  lien  by  certifying  in  good 
faith,  in  attachment  proceedings  against  his  principal,  that  he 
holds  no  goods  for  the  latter,  where  his  advances  exceed  the 
ralae  of  such  goods  i*"^  nor  by  pleading  or  offering  to  plead 
ownership,  in  an  action  of  replevin  against  a  sheriff  for 
attaching  the  property  on  which  his  Hen  exists;*"'  nor  by  tak- 

•M  Roaenb&um  v.  Hayes,  8  N,  D.  461. 

■H  RMenbaum  v.  Hayee,  8  N.  D.  461. 

••■Winter  v.  Colt,  7  N.  T.  288,  67  Am.  Dec.  522;  McPherson  v. 
NenlTer.  11  Rich.  Law  (8.  C.)  267;  Lehmann  v.  Schmidt,  87  Cal.  IE. 
See,  also,  Holbrook  v.  Wl^t,  24  Wend.  (N.  Y.)  169,  36  Am.  Dec. 
607. 

in  Darlington  t.  Chamberlain,  20  111.  App.  448. 

■BBCook  V.  Kelly,  22  N.  T.  Super.  Ct.  35S;  Miller  v.  Price  (CaL) 
S9  Pac.  781. 

■njarvla  v.  Rogers,  16  UaBs.  396;  Holly  v.  Huggetord,  8  Pick. 
(Mass.)  73,  19  Am.  Dec.  SOS;  Jones  v.  Marks,  40  III.  313;  Larmlnle 
v.  Carley,  114  111.  196. 

M« TerwlUlger  v.  Seals,  6  Laos.  (N.  T.)  408;  Lehmann  t.  Schmidt, 
87  Cal.  16. 

MI  Bank  of  Mutual  Redemption  v.  StargJs,  22  N.  T.  Super.  Ct.  660. 

MiRosenbaum  t.  Hayee,  8  N.  D.  461. 
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ing  a  note  for  his  advaneee  j*"^  nor  by  holding  out  liis  prima- 
pal  as  the  owner  of  the  goods  ;*"*  nor  by  failing  to  assert  hi» 
lien,  when  there  is  no  occasion  therefor  ;***'  nor  by  promiasg 
to  deliver  the  property  to  another,  when  such  promise  is  with- 
out consideration.*"' 

TI.  LiABnjTi  OF  Factor  to  Thibd  PEBSOHa. 
§  £73.    In  general. 

A  factor,  like  other  agents,  may  be  held  personally  Hible 
upon  all  dealings  had  by  them  with  third  persons  without  dis- 
closing hia  agency;  although  the  principal  also  may  be  Ytdi 
when  diBCOYered.*"'  Thus,  if  the  factor  sells  the  goods  of 
his  principal  in  his  own  name,  without  disclosing  the  princi- 
pal, he  would  be  subject  to  all  the  liabilities  from  snidi  ule, 
the  same  as  if  he  were  in  fact  the  principal.*"*  "Where  t 
factor  dealing  for  a  principal,  but  concealing  that  principal, 
delivere  goods  in  his  own  name,  the  person  contracting  with 
him  has  a  light  to  consider  him,  to  all  intents  and  pa- 
poses,  as  the  principal ;  and  though  the  real  principal  nu; 
bring  an  action,  yet  the  purchaser  may  set  off  any  daim 
he'  may  have  against  the  factor."*"'  So  a  factor  who  sells 
goods  with  a  warranty  of  quality,  without  designating  him- 
self as  agent,  is  personally  liable  on  the  warranty,  altbon^ 
he  had  settled  with  his  principal  before  notice  of  tie 
breach,  and  although  the  vendee  was  informed  before  ac- 
tion brought  that  the  factor  was  not  acting  for  himself."* 
But  if  the  principal  was  disclosed  and  the  facotr  was  act- 

*"»  Stor7  7.  Flournor,  Ii5  Qa.  &6. 

Ml  Seymour  v.  Hoadlej',  9  Cona.  418. 

«M>  Hollins  Y.  Hubbard,  IGB  N.  Y.  63*. 

M«  HoIHub  t.  Hubbard,  165  N.  T.  634. 

(01  Davenport  v.  Rllej,  2  McCord  <8.  C.)  198.  And  see  ante,  ii 
467-464,  668. 

weArgerslnger  v.  MacnaoBliton.  114  N.  Y.  635,  11  Am.  St.  Hep. 
687;  Spragne  v.  RoBenbaum,  38  Fed.  386;  Mllle  v.  Hunt,  ZO  Wad. 
(N.  Y.)  431;  McCullougli  v.  TbompBon.  45  N.  Y.  Super.  CL  M; 
Weld  V.  Shsv,  2  La.  Ann.  569;  Hastings  v.  Levering,  2  Pick.  (Itan) 
214,  13  Am.  Dec.  420:  Thompson  v.  Irwln,  42  Ho.  App.  403. 

«(»  Rabone  v.  WilUamB,  7  Term  R.  360,  note. 

*i<>  Hastings  v.  Lovering,  2  Pick.  (Mass.)  214,  13  Am.  Dec.  410. 
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ing  within  his  authority  for  bis  principal,  there  would  be  no 
personal  liability  on  him  as  to  the  third  party,**^  unleaB  he 
becomes  so  liable  upon  his  own  personal  undertaking.*''  So 
the  factor  would  be  personally  liable  to  the  third  party, 
where  he  breaks  his  implied  warranty  of  authority.*^' 
Where  a  factor  receives  for  sale  goods  which  are  to  be  sold 
and  the  proceeds  applied  to  a  particular  purpose,  as  to  the 
lien  of  a  third  person,  which  the  factor  agrees  to  do,  but 
after  the  sale  refuses  to  pay  over  the  amount  to  such  third 
person,  he  would  he  personally  liable  to  the  latter  therefor.*'* 

§  874.    When  acting  for  foiei^  principal. 

By  the  usage  of  trade,  it  was  formerly  considered  as  an 
established  rule  that  factors  acting  for  persons  resident  in  a 
foreign  country  were  personally  liable  upon  all  contracts  made 
by  them  for  their  principals,  whether  their  agency  was  fully 
disclosed  at  the  time  or  not.*"  This  rule  arose  from  the 
consideration  that,  as  the  merchant  abroad  and  his  ability  to 
discharge  his  obligations  may  be  unknown  to  those  who  as- 
sume pecuniary  responsibility,  or  make  advances,  or  perform 
services  on  his  account,  and  as  there  may  be  inconvenience  in 
ascertaining  such,  the  presumption  in  such  cases  was,  that  the 
credit  was  given  exclusively  tx>  the  factor,  unless  rebutted  by 
an  agreement,  express  or  implied;*"  and  that  the  one  deal- 
ing with  the  factor  intended  to  trust  one  who  was  known  to 
him  and  resided  in  the  same  country  and  subject  to  the  same 
laws  as  himself,  rather  than  trust  to  one  who,  if  known,  could 

"1  Mlda  V.  OelaBmann,  IT  111.  App.  207.    And  Be«  ante  ;  664. 

iiiLowery  T.  Steward,  25  N.  Y.  239,  S2  Am.  Dec.  316;  McCullougb 
V.  Thompson,  45  N.  T.  Super.  Ct.  449;  Nixon  v.  Downey,  49  Iowa, 
166.    See  ante,  fi  56G. 

<'»Ante,  i  577  et  seq. 

*'*  Peoples  V,  Werner,  51  S.  C.  401.  Compare  Moore  v.  Clapp,  36 
Ls.  Ann.  690. 

«i£McKenzIe  v.  NctIub,  22  Me.  138,  38  Am.  Dec.  291;  New  Castle 
Mfg.  Co.  V.  Red  River  R.  Co.,  1  Rob.  (La.)  145.  36  Am.  Dec,  SSti; 
Rogers  V.  March,  33  Me.  106;  Klrkpatrlck  v.  Stainer,  22  Wend.  (N. 
Y.)  244. 

»i«McKenzle  v.  Nevlus,  22  Me.  138,  38  Am.  Dec.  291;  New  Castle 
Mfg.  Co.  T.  Red  River  R.  Co.,  1  Rob.  (La.)  145,  3S  Am.  Dec.  686; 
Vawter  v.  Baker,  23  Ind.  63;  Story.  Agency,  Si  268,  290,  400. 

c.  &  s.— lie. 
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not,  from  his  residence  in  a.  foreign  country,  be  amenable  to 
those  laws,  and  whose  ability  may  be  affected  by  local  ind- 
tutiona  and  local  exemptions,  which  may  put  at  hazard  both 
hia  rights  and  his  remedies.**^  And  under  this  rule  a  ior- 
©ign  principal  is  one  who  resides  in  a  foreign  country,  and 
not  merely  in  another  state  of  the  United  States.*'* 

But,  by  the  later  decisions,  no  distinction  is  made  betweai 
foreign  and  domestic  factors,  and  the  better  doctrine  now 
seems  to  be  that  it  is  merely  a  presumption  that  credit  wm 
given  to  the  factor,  which  may  be  rebutted  by  evidence  to  the 
contrary,  and  that  it  is  a  question  of  fact  as  to  whether  per- 
86nal  credit  was  given  to  the  factor  or  not.*''  Under  thf 
former  rule,  as  the  factor  was  thus  exclusively  looked  to,  he 
was  both  the  person  to  sue  and  be  sued.*^°  But  as  has  been 
said :  "The  later  and  better  opinion  is  that  there  is  no  ancli 
absolute  presumption,  and  that  a  principal,  whether  foreign 
or  domestic,  may  sue  to  recover  the  price  of  goods  sold  by  the 
factor,  unless  it  is  made  affirmatively  to  appear  that  excln- 
sive  credit  was  given  to  the  agent  by  proof  other  than  the 
mere  fact  that  the  principal  resided  in  an(^eT  state  or  coun- 
try."*" 

§  87S.    Liability  for  convsrsiOB. 

In  this  connection  it  has  been  held  that  in  order  that  a 
factor  may  be  held  liable  for  conversion  to  a  third  persM 
where  he  receives  goods  from  one  who  is  not  the  owner  or  has 
not  the  right  of  disposal  thereof,  and  sells  or  otherwise  dis- 
poses of  them  without  the  consent  of  such  owner,  a  demand 
therefor  must  be  made  while  the  property  or  its  proeeeda  is 

"t  McKenzle  t.  NctIub,  22  Me.  188,  38  Am.  Dec.  291;  StoiT,  Agma, 
if  26S.  290,  400. 

4<BVawter  v.  Baker,  28  Ind.  63;  Klrfepatrick  r.  Stalner.  22  Weod 
<N.  Y.)  264. 

4IB  Maury  v.  Ranger,  38  La.  Ann.  48S,  68  Am.  Rep.  197;  Bnj  t. 
Kettell,  1  Allen  (Mass.)  80;  Goldsmltb  v.  Manbelm,  109  Mass.  ISI: 
Kaulback  v.  Churchill,  69  N.  H.  296;  Oelrlcka  v.  Ford,  23  How.  (U. 
S.)  49;  Barry  v.  Page,  10  Gray  (Maas.)  3B8;  Vawter  v.  Baker,  » 
Ind.  63. 

«s()  In  re  Merrick's  Estate,  6  Watts  A  8.  (Pa.)  S. 

«"Blgelow,  J.,  In  Barry  v.  Page,  10  Gray  (Mass.)  399.  And  »» 
Haley  v.  MerHatn,  T  Cusb.  (Mass.)  242,  G4  Am.  Dec.  721. 
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in  hiE  baode,  or  notice  of  the  owner's  title,  or  the  want  of  title 
OIL  the  part  of  the  party  placing  it  in  hie  bands,  must  be 
broogbt  home  to  him,  and  thus  £z  upon  bim  a  wrongful  asser- 
tion of  dominion  and  control  over  another's  property,  and  in 
defiance  of  bis  rigbt.*'*  If,  under  this  doctrine,  he  has  no- 
tice of  the  true  ownership  either  before  he  sells  the  property 
or  before  he  has  turned  over  the  proceeds  to  bia  principal, 
he  will  be  liable  to  the  true  owner  therefor  if  he  sells  or  turns 
over  the  proceeds  after  such  notice.*^'  But  if,  before  he  bas 
obtained  knowledge  of  tbe  third  person's  ownership,  he  has 
in  good  faitb  sold  the  goods  and  paid  over  tbe  proceeds  to 
his  principal,  whom  he  believed  to  be  the  true  owner,  be 
would  not  be  liable  for  conversion.*^* 

But,  although  this  doctrine  may  be  a  reasonable  and  just 
one,  it  is  opposed  to  the  general  doctrine  in  reference  to 
the  liability  of  an  agent  for  conversion,  which  is  that  he 
may  be  held  liable  therefor  although  he  acted  in  good  faith 
and  believed  his  principal  to  be  the  true  owner  of  the  goods.*'* 
And  it  is  not  apparent  why  a  different  rule  should  be  held  in 
the  case  of  a  factor,  than  in  that  of  any  other  agent.  A  valid 
chattel  mortgage  properly  recorded,  though  overdue  and  un- 
paid, is  notice  to  all  tbe  world,  and,  though  tbe  possession  of 
the  property  is  in  the  mortgagor,  the  title  thereto  is  in  the 
mortgagee,  and  a  factor  who  receives  and  sells  the  property 
without  the  knowledge  or  consent  of  the  mortgagee,  is  liable 
to  him  for  conversion;***  and  it  is  immaterial,  on  the  qnei- 

*s>  Roach  T.  Turk,  9  Helek.  (Tann.)  TOS.  24  Am.  Rep.  360.  And 
see  Weld  v.  Shaw,  2  La.  Ann.  559. 

"iLedouz  T.  Anderson,  2  La.  Ann.  558;  Ledoux  v.  Cooper,  2  La. 
Ann.  686. 

<i*  Roach  T.  Turk,  9  Helsk.  (Tean.)  708,  24  Am.  Rep.  360.  This 
case  expressly  overrules  Taylor  v.  Pope,  5  Cold.  (Tenn.)  413,  hold- 
ing an  innocent  tactor  under  like  clrcumBtancea,  gultty  of  conver- 
sion, "bb  uneonnd  In  principle  and  unaustalned  b;  authority.'*  Aber- 
nattay  v.  Wheeler.  92  Ky.  320,  3S  Am.  St.  Rep.  593;  Fields  v.  Blane, 
IS  Ky.  L.  R.  6T6,  37  S.  W.  850.  And  Bee  J.  S.  Phelps  ft  Co.  v.  Bark- 
ley,  19  Ky.  L.  R.  346.  40  8.  W.  384. 

4Z0  See  ante,  S  600. 

*it  Brown  v.  James  H.  Campbell  Co.,  44  Kan.  237.  21  Am.  St.  Rep. 
274;  Merchants'  ft  P.  Bank  v.  Meyer,  56  Ark.  499.  Compare  Aber- 
nathy  v.  Wheeler.  92  Ky.  320,  36  Am.  St  Rep.  593,  where  it  Is  held 
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tion  of  his  liabilit;,  whetb^  he  has  turned  over  the  proceeds 
to  the  person  for  whom  he  made  the  sala*'^  Thiia,  if  he  dis- 
poses of  property,  subject  to  a  crop  lien  and  a  mortgage,  and 
pays  over  the  proceeds  to  his  principal,  he  will  be  Uable  to  the 
landlord  and  mortgagee  for  a  conversion.***  Under  the  laws 
of  Georgia,  where  there  is  a  delivery  of  cotton  by  a  planter 
or  commission  merchant  "on  cash  sale"  the  title  of  the  seller 
remains  undivested  until  payment  in  full  of  the  purdiage 
price,  and  a  factor  into  whose  hands  the  cotton  paaaes  is 
chargeable  with  a  conversion  of  the  same  if  be  disposes  of  it 
at  the  instance  of  the  buyer,  though  it  be  sold  in  due  course 
of  trade,  and  notwithstanding  the  factor  acts  in  entire  good 
faith  and  without  notice  of  retention  of  the  title  by  the 
seller.*^ 

If,  however,  the  factor  has  come  into  possesaion  of  the 
property  of  another  through  the  criminal  acts  of  a  thiid 
person,  as  from  a  thief,  and  has  sold  the  property,  received 
the  proceeds,  and  paid  them  over  to  the  criminal,  he  cannot 
justify  his  acts  by  claiming  that  he  acted  in  good  faith  wil]^ 
out  negligence,  supposing  the  criminal  to  be  the  true  owner, 
in  ignorance  of  the  fact  that  he  was  the  original  wrongdoer, 
and  that  he  has  accounted  to  him.  The  owner  of  propertr 
appropriated  by  the  criminal  acts  of  another  may  folloic 
and  reclaim  it  wherever  found  and  identified,  and  may  hold 
any  person  responsible,  as  for  a  conversion,  who  as  factor  for 
the  criminal,  has  assumed  the  right  to  sell  it  and  give  pos- 
session.*'"    "A  sale  under  such  circumstances  is  an  exercise 

that  a  mortgagee  of  goods  cannot  maintain  an  action  for  conTeniM 
against  a.  public  warehouseman  who  receives  a  portion  of  iMe 
goods  from  the  apparent  owner,  tn  the  usual  war  without  any  n^ 
tlce,  either  actual  or  constructive,  of  an  adverse  claim,  and  sdli 
them  on  commlaalon  at  a  public  sale  in  the  regular  course  ol  bml- 
nesB,  without  asserting  an?  Interest  or  right  hostile  to  such  moit- 
gagee. 

*"  Hugbes  V.  Abaton,  105  Tenn.  70. 

•!"  White  V.  Boyd,  124  N.  C,  177;  Merchanto'  ft  P.  Bank  v.  Majw. 
66  Ark.  199. 

*2ii  Ftannery  v.  Harley,  117  Ga.  483. 

iM  Johnson  v.  Martin,  87  Minn.  370,  94  Am.  St.  Rep.  7M;  DolUB 
V.  Rohblna,  83  Minn.  498.  85  Am.  St.  Rep.  466;  Miller  v.  Laws.  4  Oil 
Law  Bui.  123. 
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of  dominion  over  the  property  in  defiance  of  and  to  the  ex- 
clusion of  the  rights  of  the  owner,  and  8ueh  exercise  of 
dominion  constitutes  a  conversion  upon  which  an  action  may 
be  based.""' 

VII.  RtOHTs  or  Factob  as  to  Thibd  Feubohb. 
§  876.    On  oontiactt  made  in  bit  own  name. 

Where  a  factor  has  entered  into  contracts  in  his  own  name 
concerning  the  goods  which  have  been  consigned  to  him,  with 
third  persona,  he  has  a  right  to  sue  in  his  own  name  for  a 
breach,  or  for  the  enforcement,  of  such  contracts,*'* 

§  877.    For  goods  told. 

Since  a  factor  has  a  special  property  in  goods  consigned  to 
him  by  reason  of  his  lien  thereon  for  advances,  commissions, 
etc.,  he  may  sue  in  his  own  name  for  the  price  of  such  goods 
sold  hy  him,*''  subject,  however,  to  the  right  of  the  principal 
to  take  the  action  into  bis  own  hands  and  sue  in  his  own 
name;*'*  and  subject  to  any  defense  which  the  defendant 
could  have  set  up  against  the  principal  had  the  action  been 
brought  by  the  latter,*"  except  as  to  the  extent  of  the  factor's 
lien ;"'  and  also  subject  to  any  defenses  which,  the  purchaser 
may  have  against  the  factor  himself  in  the  suit.*®'     If,  how- 

*»  Johnaon  t.  Martin,  87  Minn.  370,  94  Am.  St.  Rep.  TOG. 

4S1  Groover  v.  Warfleld,  SO  Oa.  644;  Allen  v.  Steers.  39  La.  Ann. 
586;  LAdd  V.  Arkell.  37  N.  Y.  Super.  Ct  36;  Grlnnell  v.  Schmidt.  2 
Sandf.  <N.  Y.)  706;  Wolfe  v.  Mlaeourl  Pac,  R.  Co.,  97  Mo.  473,  10  Am. 
St.  Rep.  381. 

413  Drink  water  v.  Goodwin,  Cowp.  2G1;  Sadler  v.  Leigh,  4  Camp. 
195;  GrHham  t.  Duckwall,  S  BuHh  {K7.)  12;  MlUer  t.  Lea,  36  Md. 
396;  llele?  v.  Merriam,  7  Cuah.  (Mass.)  242,  64  Am.  Dec.  721;  Van 
Staphoret  v.  Pearce,  4  Maae.  268;  Muira?  v.  Toland,  3  Johns.  Oh. 
(N.  Y.)  669;  Toland  v.  Murray,  18  Johns.  (N.  T.)  24;  Ladd  v.  Arkell, 
37  N.  Y.  Snper.  Ct.  36;  White  v.  Chouteau,  10  Barb.  (N.  Y.)  202; 
Glrard  v.  Taggart,  S  Serg.  k  R.  (Pa.)  19,  9  Am.  Dec.  327. 

iMQlrard  v.  Taggart,  G  Serg.  &  R.  (Pa.)  19,  27,  9  Am.  Dec.  327. 
329;  JackBon  Ins.  Co.  v.  Partee,  9  Helsk.  (Tenn.)  296;  Walter  v. 
Ross.  2  Wash.  C.  C.  283,  Fed.  Cas.  No.  17,122. 

4*0  Grlce  V.  Kenrlck.  L.  R.  5  Q.  B.  340. 

*»t  Drlnkwater  v.  Goodwin,  Cowp.  261. 

"TBauerman  v.  Radenlus,  7  Term  R.  663;  Gibson  v.  Winter.  6 
Barn.  A  Adol.  96. 
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ever,  the  factor'^  lien  exceeds  or  is  equal  to  the  value  of  dte 
goods,  the  principal  cannot  control  the  right  to  sne  nor  d^ 
feat  the  factor's  right  to  do  so.*'* 

Since  the  factor's  lien  extends  to  the  proceeds  of  goods  sold 
by  him  as  well  as  to  the  goods  themselves  before  sold,  if  the 
factor  notifies  the  purchaser  of  his  lien  before  he  pays  the 
principal,  the  purchaser  pays  the  principal  thereafter  at  hii 
own  risk,  and  if  he  pays  the  principal  notwithetanding  he 
has  been  notified,  and  indemnity  offered,  he  will  be  liaUe  to 
the  factor  to  the  extent  of  the  latter's  lien.*** 

§  878.    For  tortt  coueeniu^  the  goods. 

And  again,  as  the  factor  has  a  special  property  or  interest 
in  the  goods  consigned  to  him,  by  reason  of  his  lien,  he  msT 
maintain  an  action  in  his  own  name  against  third  persons  for 
any  trespossee  or  other  torts  committed  against  the  goodj 
■while  in  his  posseesion  or  nnder  his  control.**"  Thus  he  may 
bring  an  action  in  his  own  name  for  the  conversion  of  the 
goods,**'  or  he  may  maintain  an  action  of  replevin  against 
an  officer  who  attaches  them  on  a  writ  against  the  owner,*" 
or  against  an  attaching  creditor  of  the  consignor,  to  whom  the 
goods  were  delivered  by  the  attaching  officer.***  Or  if  the 
goods  were  wrongfully  attached  by  the  creditors  of  the  con- 
signor he  may  maintain  an  action  of  trespass  against  them.*" 
But  as  the  factor's  interest  extends  only  to  his  advances  and 
expenses,  a  creditor  of  his  consignor  may  attach  any  surplns 
which  the  factor  may  have  on  hand  after  satisfying  snch 

<ia  Hudson  t.  Oranger,  6  Barn.  A  Aid.  27. 

"•  Drlnkwater  t.  Gh)odwlii,  Cowp.  2G1. 

i^Brj-ans  t.  Nix.  4  Meeo.  &  W.  776;  Beyer  v.  Bush.  60  Als.  19; 
IlUnolB  Cent.  R.  Co.  r.  Scbenk,  64  111.  App.  24;  Wlnne  v.  Banmwod. 
87  III.  99;  RobiDBon  v.  Webb,  11  Buah  (Ky.)  464;  Fitahngh  7.  Wlmtn. 
9  N.  ¥.  BB9;  Oorum  v.  Carey,  1  Abb.  Pr.  (N.  T.)  iS6;  Porter  ' 
Schendel,  26  MIbc  (N.  T.)  779. 

"1  Oorum  V.  Carey.  1  Abb.  Pr.  (N.  T.)  286;  Mechanics  *  T.  Bmi 
y.  FarmerB"  ft  M.  NaL  Bank,  60  N.  T.  40;  Ladd  v.  Arkell.  3T  N.  T. 
Super.  Ct.  36. 

441  Peters  v.  Elliott,  78  111.  321. 

44>  Nesmltb  v.  Dyeing;.  B.  A  C.  Co..  1  Cart  130,  Fed.  Gas.  No.  10. 
124. 

444Halliday  v.  Hamilton,  11  Wall.  (U.  S.)  6G0. 
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interest.**'  So  he  may  maintain  an  action  of  replevin  or 
trover  against  a  third  person  for  a  wrongful  nondelivery  of 
the  goods.**'  Whether  or  not  a  factor  could  maintain  an 
action  in  his  own  name  against  a  common  carrier  for  injuries 
to  the  goods  while  in  its  possession,  depends  upon  whether 
the  factor  has  a  lien  upon  the  goods  while  in  transitu,  or  not. 
Thus,  in  some  eases,  it  is  held  that  a  delivery  of  the  goods  to 
the  carrier,  consigned  to  the  factor,  is  a  sufficient  delivery  to 
the  latter,  and  he  may  maintain  an  action  against  the  car- 
rier for  any  injury  to  them  or  for  their  wrongful  conver- 
sion.**^ On  the  other  hand,  it  is  held  that  in  such  cases  the 
factor  does  not  have  a  lien  on  the  goods  and  cannot  sue  the 
carrier  for  any  injury  thereto  while  in  the  course  of  trans- 
portation.**' 

The  factor  may  even  maintain  an  action  against  the  owner 
of  the  goods,  if  the  latter  is  guilty  of  committing  a  tort 
against  them,  in  such  a  manner  as  to  be  detrimental  to  the 
factor's  lien.  If  the  factor  hrings  an  action  against  the 
principal  for  a  tort  to  the  goods,  he  can  recover  only  as 
much  as  his  interest  covers,***  whereas  if  a  third  party  was 
the  wrongdoer  he  can  recover  the  full  value  of  the  goods,  as  is 
the  rule  in  other  agencies,  except  where  such  third  person 
claims  through  the  principal.*"" 

MO  Patterson  v.  perry,  10  Abb.  Ft.  (N.  T.)  82. 

"•Holbrook  V.  Wright,  24  Wend.  (N.  T.)  169,  36  Am.  Dec.  607; 
Ladd  V.  Arkell,  87  N.  T.  Super.  Ct.  35;  De  Forest  v.  Fulton  F.  Ins. 
Co.,  1  Hall  (N.  Y.)  84.  110. 

«4i  Adams  T.  BiBsell,  28  Barb.  (N.  T.)  882;  Dowa  v.  Greene,  32 
B&rb.  (N.  T.)  490;  Voae  v.  Allen,  8  Blatcbf.  280,  Fed.  Cas.  No.  17,006; 
Burrltt  V.  Rench,  4  McLean,  32G,  Fed.  Cas.  No.  2,201;  Houston  ft  T. 
C.  R.  Co.  V.  Stewart,  1  Willaon,  Civ.  Cas.  CL  App.  g  1247;  Boston 
ft  M.  C.  R.  Co.  V.  Warrior  Mower  Co.,  7S  Me.  261.    See  ante,  {  869. 

448  Cobb  T.  IlllnolE  Cent.  R.  Co.,  38  111.  394;  O^en  T.  Coddlngton. 
2  E.  D.  Smith  (N.  T.)  317;  Woodruff  v.  Nashville  ft  C.  R.  Co.,  2 
Head  (Tenn.)  87;  Sargent  v.  Morris,  3  Bam.  ft  Aid.  277.  See  ante, 
{  869. 

4«  Heard  t.  Brewer,  4  Daly  (N.  Y.)  136. 

4M  Heara  v.  Brewer,  4  Daly  {N.  Y.)  186;  New  York  City  v.  Stone; 
20  Wend.  (N.  Y.)  139,  25  Wena.  167. 
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VIII.  Liabujtt  of  Principax.  to  Tbibd  Pobohb. 
§  879.    Ib  general — ^EzclnuTe  endit  to  fwttor. 

The  same  rulee  that  have  been  heretofore  discussed  in 
reference  to  the  liability  of  a  principal,  for  the  acts  of  bis 
agent,  also  apply  to  factors.  And,  as  a  general  rule,  a  prin- 
cipal is  liable  to  third  persons  for  all  acts  done  or  obliga- 
tions incurred  by  the  factor  while  acting  within  the  courw 
of  his  employment  for  the  principal's  benefit ;  or  if  the  acts 
were  previously  unauthorized,  which  he  has  gubse<iuenllj 
ratified;  and  the  principal  cannot  escape  this  liabilitv  by 
reason  of  private  instructions  which  he  has  given  to  the  fac- 
tor, but  which  arc  not  known  to  the  third  party,  who  deals 
with  the  factor,'"*' 

If,  however,  the  third  person  knew  that  the  factor  was  act- 
ing for  another,  and  expressly  or  impliedly  gave  excliisive 
credit  to  the  factor,  he  cannot  thereafter  hold  the  principal 
liable  for  such  acts  of  the  factor.*"* 

§  880.    Where  principal  is  ondisolosed. 

And  although  the  principal  is  not  disclosed  at  the  time  tlie 
factor  performs  the  acts,  ordinarily  he  may  be  held  liable 
when  he  is  disclosed.*" 

IX.  RioHTB  OF  PBinciPAi.  AS  TO  Thibd  PmaoKs. 

§  881.    In  general. 

As  a  general  rule  a  principal  may  sue  upon  all  contracts 
entered  into  on  his  behalf  by  his  factor,  whether  he  was  dis- 
closed at  the  time  of  such  contract  or  not.  Although,  as  has 
been  seen  in  a  previous  section,  the  factor  may  sue  on  con- 
tracts entered  into  by  him  for  his  principal,  yet  this  ri^l  oi 

*"  Daylight  Burlier  Co.  v.  OdUn,  El  N.  H.  66,  18  Am.  Rep.  4i; 
Dloa  V.  Cblckerlng,  64  Md.  348.  G4  Am.  Rep.  TTO;  LoMell  t-  Bitet> 
1  Mete,  (MaOB.)  193,  3G  Am.  Dec.  368;  HlgglnB  v.  McCre^  US  U.  8. 
671;  Cobb  v.  Dowb.  10  N.  Y.  33G. 

""McCullough  V.  Thompson,  45  N.  Y.  Soper.  Ct.  44B;  Junes'- 
BUby.  11  Mass.  34;  French  v.  Price,  24  Pick.  <Maaa.)  13. 

•"As  applied  to  other  agente,  see  ante,  i  167  et  aeq.;  Talntor  <. 
Prendergast.  3  Hill  (N.  Y.)  72,  38  Am.  Dec.  618;  RaymoDd  v.  Crown 
ft  Eagle  Mills,  2  Mete.  (Mass.)   31». 
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the  factor  is  subject  to  the  priocipal's  right  to  sue  thereon. 
The  contract  having  been  entered  into  for  his  benefit,  the  prin- 
cipal has  the  primary  right  to  sue  on  it,  although  it  was  not 
known  by  the  third  party  at  the  time  of  the  contract  that  the 
factor  waa  acting  for  another.*"* 

§  882.    Si^ht  to  follow  the  property. 

It  is  a  well  established  doctrine  that  so  long  as  a  factor 
retains  in  his  possession  the  property  of  the  principal,  or 
its  equivalent,  he  occupies  the  position  of  trustee,  for  his 
principal ;  and  wherever  the  property  of  the  principal  can  be 
specifically  distinguished  from  the  property  of  the  factor,  the 
right  of  the  former  will  prevail  over  the  possession  of  tlie 
latter,  and  the  principal  may  follow  and  recover  the  identical 
articles,  or  their  proceeds,  or  securities  taken  therefor,  as  long 
as  they  can  be  distinguished,  whether  in  the  possession  of  the 
factor,  or  his  legal  representatives,  or  his  assignees,  or  whether 
in  the  possession  of  a  third  person  without  consideration  or 
with  notice  of  the  trust.*"     The  property  consigned  to  the 

«Ei  Burton  V.  Ooodapeed,  69  111.  237;  E:dmoiid  T.  Caldwell,  16  Me. 
340:  Miller  V.  Lea,  35  Md.  396;  Barry  v.  PaEe,  10  Graf  (Mass.)  398; 
Rooeev«lt  V.  Doherty,  129  Maee.  301;  Wadsworth  v.  Gay,  118  Mass. 
E3:  Locke  V.  I«wl3,  124  Mbbb.  1;  Merrill  v.  Tbomaa,  7  Dal;  (N.  T.) 
393;  Moore  v.  Hlllabrand,  37  Hud  (N.  Y.)  491;  Golden  v.  Levy,  4 
N.  C.  141  (1  Law  Rep.  G27),  6  Am.  Dec.  G55. 

4»  Taylor  v.  Plumer,  3  Maule  &  S.  562;  Scott  v.  Surman,  WIlle8, 
400;  Tooke  v.  HoU  lags  worth,  G  Term  R.  21G;  Whitfield  v.  Brand,  IS 
Meea.  «  W.  S82;  Veil  v.  Mltchel,  4  Waah.  C,  C.  105.  Fed,  Caa.  No.  16.- 
908;  TbompBon  v.  Perkins,  3  Mason,  232.  Fed.  Cas.  No.  13,972;  Onion 
Stack  Yards  Bank  v.  OlIleBple,  137  U.  S.  411;  Nutter  v.  Wheeler,  2 
Low.  346,  Fed.  Cas.  No.  10,384;  Romeo  v.  Martuccl,  72  Conn.  504.  77 
Am.  St.  Rep.  327;  Potter  v.  Dennlson,  10  111.  590;  Clemmer  v.  Dro- 
vers' Nat.  Bank,  157  111.  206;  Fahneatock  v,  Bailey,  3  Mete,  (Ky.)  48. 
77  Am.  Dec.  161;  Bloodworth  v.  Jacobe,  2  La.  Ana.  24;  Kelley  v. 
Munson,  7  Maes.  319.  5  Am.  Dec.  47;  Holly  v.  Huggeford.  S  Pick. 
<Mas8.)  73,  19  Am.  Deo,  303;  Cheoterfleld  Mfg.  Co.  v.  Debon,  5  Pick. 
(Mass.)  7.  16  Am.  Dec.  367;  St.  Louis  Nat  Bank  v.  Robs,  9  Mo, 
App.  399;  Demlng  Co.  v,  Webb,  76  Mo.  App.  329;  Cady  v.  South 
Omaba  Nat  Bank,  46  Neb.  756;  National  Cordage  Co.  v.  Sims,  44 
Neb.  14S;  Regler  v.  Craver,  54  Neb.  607;  Martin  v.  Monlton,  8  N.  H. 
B04;  Jonee  v.  Sinclair,  2  N.  H.  319,  9  Am.  Doc.  76;  Baker  v.  New 
York  Nat.  Bich.  Bank.  100  N.  Y.  31,  63  Am.  Rep,  160;  Commercial 
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factor  is  simply  bailed,  and  remains  in  the  ownership  of  tlie 
consignor  until  disposed  of  by  the  factor  in  pursaance  of  the 
agency  established  by  the  fact  of  the  conaignment  If  the 
factor  in  violation  of  the  consignment  and  out  of  the  nsuil 
course  of  business  transfers  it  to  another,  the  consignor  it 
entitled  to  retake  his  property,*''*  notwithstanding,  as  it  has 
been  held,  it  may  have  been  transferred  to  an  innocent  pur- 
chaser for  value.*'^  Thus,  as  has  been  seen  in  previous  sec- 
tions, the  factor  cannot,  without  the  principal's  coujent, 
pledge  the  goods  for  his  own  debts  ;*"*  nor  can  he  appropriate 
themj*"*  nor  can  they  be  taken  in  payment  of  such  debts.*** 

Nat.  Bank  v.  Heilbronner,  108  N.  Y.  439;  Childs  v.  Waterloo  Wagon 
Co.,  37  App.  DlT.  242,  167  N.  T.  576;  Moore  v.  Hlllabrand.  37  Hnn 
(N.  T.)  491:  Glndre  v.  Kean.  31  Abb.  N.  C.  (N.  Y.)  100;  Price  v. 
Ralston,  2  Dall.  (Fa.)  SO,  1  Am.  Dec.  2G0;  ShefFer  v.  Montgomerr, 
66  Pa.  329;  Blackman  T.  Green.  24  Tt  17.  A  custom  or  usage  am ons 
factors  to  mix  In  one  parcel  tlie  goods  of  different  conelgnore,  uid 
upon  a  sale  ol  the  same  to  charge  the  purchaser  with  the  same,  and 
In  some  cases  to  take  negotiable  notes  therefor,  and  negotlste  tlie 
same  as  thefr  own  property,  and  In  case  of  the  failure  of  the  par 
chaser  to  charge  the  consignor  with  the  dettt  as  a  l>ad  debt,  wu 
held  not  to  prevent  a  recovery  by  a  consignor  who  could  trace  Mi 
goods,  or  the  proceeds  thereof.  In  the  hands  of  the  Factor  or  his 
trustee.  ChesterSeld  Mfg.  Co.  v.  Dehon,  5  Pick.  (Mass.)  7,  16  Am. 
Dec.  367.  Under  a  contract  of  consignment  of  goods  for  sale  on 
commission,  tb«  consignor  Is  not  estopped  from  setting  up  his  title 
as  against  an  innocent  purchaser  of  the  goods  from  the  conslgaw. 
when  such  purchaser  buys  them  on  the  same  day  that  they  are  re- 
ceived as  part  of  his  purchase  of  the  entire  stock  of  goods  and  bml' 
nesa  of  the  consignee.  Romeo  v.  Martuccl,  72  Conn.  504,  77  Am.  St 
Rep.  327. 

4ES  Romeo  V.  Martuccl.  72  Conn.  604,  77  Am.  SL  Rep.  317;  Regler 
v.  Graver,  64  Neb.  507;  Chllds  v,  Waterloo  Wagon  Co.,  37  App.  DIt. 
242,  167  N.  Y.  576. 

«t  Romeo  V.  Martuccl,  72  Conn.  604,  77  Am.  St.  Rep.  327. 

4DS  See  ante,  H  837,  83S. 

•"»  See  ante,  {  846. 

*«  Powell  V.  Brunner.  86  Cte.  631;  Ellsner  v.  Radcllfl,  21  111.  App. 
196;  Berry  v.  Allen,  69  III.  App.  149;  W.  O.  Dean  Co.  v.  Lombard,  61 
III.  App.  94;  Blood  v.  Palmer.  11  Me.  414.  £6  Am.  Dec.  647;  Holly  t. 
Huggeford.  8  Pick.  (Mass.)  73,  19  Am.  Dec  303;  NaUonal  Gordsct 
Co,  V.  Sims,  44  Neb.  148;  Moore  v.  Hlllabrand.  16  Abb.  N.  C.  (N.  T.) 
477;  Barnes  Safe  &  Lock  Co.  .v.  Bloch  Bros.  Tobacco  Co.,  38  W.  Va 
168,  46  Am.  3t.  Rep.  846. 
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§  882      HIOHTS,  PRINCIPAL  AS  TO  THIRD  PERSON.  1851 

If  snch  disposition  is  made  of  the  goods,  the  principal  ma; 
reclaim  them  or  their  proceeds.  But  if  the  proceeds  of  sale 
have  been  disposed  of  by  the  legal  representatives  or  assignees 
of  the  factor  in  their  representative  character,  before  notice 
of  the  principal's  claim,  he  will  lose  his  property.*'^  The 
above  doctrine  has  frequently  been  applied  in  the  cases  of 
factors  becoming  bankrupt.*"  But  if  the  bankrupt  has  pos- 
session of  the  goods  under  such  circumstances  as  to  make  him 
appear  to  be  the  true  owner,  the  principal  may  lose  his  right 
tinder  this  doctrine.*"* 

Subject  to  certain  exceptions,  the  money  for  which  the 
goods  are  sold  is  considered  so  entirely  the  property  of  the 
principal,  that  wherever  it  -can  be  traced  and  identified, 
though  it  has  changed  its  form,  by  an  investment  in  other 
goods,  or  even  in  lands,  the  principal  shall  retain  it.***  If 
a  factor  sells  the  goods  consigned  to  him,  receives  the  money 
due  upon  the  sales,  and  mixes  it  indiscriminately  with  his 
own  cash,  there  cannot,  from  the  nature  of  the  thing,  be  any 

««i  Veil  V.  Mltchel,  4  Waeta.  C.  C.  106,  Fed.  Cas.  No.  16,908;  Taylor 
V.  Plainer,  3  Maule  ft  S.  662;  Fahneatock  v.  Bailey,  3  Mete.  <K7.)  48, 
77  Am.  Dec.  161. 

MI  Scot  V.  Surman,  WiUes,  400;  Tooke  v.  Hollfngworth,  G  Term 
R.  21B;  Horn  v.  Baker,  9  East,  315;  Bryson  v.  Wylle,  1  Bob.  ft  P.  83; 
Wbltfleld  V.  Brand,  16  Heea.  ft  W.  2S2;  Thompson  v.  Perkins,  3  Mason, 
232,  Fed.  Cas.  No.  13,972;  Nutter  v.  Wheeler,  2  Low.  346,  Fed.  Cas. 
No.  10,384;  Veil  v.  Mftchel,  4  Wash.  C.  C.  lOB,  Fed.  Cas.  No.  16,- 
90S;  Hoarqnebie  v.  Qlrard,  2  Wash.  C.  C.  212,  Fed.  Cas.  No.  6,732; 
London  ft  B.  F.  Bank  v.  Parke  A  L.  Machinery  Co.,  64  Fed.  6S7;  Fahn- 
enstock  v,  Bailey,  3  Mete,  (Ky.)  48,  77  Am,  Dec.  161;  Ward  v. 
Brandt,  11  Mart  (0.  S.;  la.)  S31,  13  Am.  Dec.  3G2;  CheBterfleld  Mfg. 
Co.  T.  Dehon,  6  Pick.  (Maae.)  7,  16  Am.  Dec.  367;  BeckwUh  v.  Sib- 
ley, U  Pick.  (Mass.)  482;  Merrill  v.  Norfolk  Bank,  19  Pick.  (Maas.) 
82;  Bertha  Zinc  ft  Mineral  Co.  v.  Clute,  7  Misc.  (N.  Y.)  123;  Merrill 
V.  Thomas.  7  Daly  (N.  T.)  S93;  Duguld  v.  Edwards,  60  Barb.  (N.  Y.) 
290;  Conversevllle  Co.  v.  Chambersburg  Woolen  Co.,  14  Hun  (N.  Y.) 
609;  HesBier  v.  Amery,  1  Yeates  (Pa.)  633,  1  Am.  Dec.  316;  Price  v. 
Ralston.  2  Dall.  (Pa.)  60,  1  Ai^.  Dec.  260. 

'"Uvesay  t.  Hood,  2  Camp.  83;  Shaw  v.  Harvey,  1  Adol.  ft  E. 
920. 

*«<Olrard  v.  Taggart.  5  Serg.  ft  R.  (Pa.)  19,  9  Am.  Dec.  327;  Prlc» 
V.  Ralston.  2  Dall.  (Pa.)  60,  1  Am.  Dec  260. 
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subsequent  distinguishment,*"  But  if  the  factor  selk  on 
credit,  and  does  not  afterwards  actually  receive  the  monev, 
or  if,  having  received  the  money,  he  invests  the  amoiml  ii: 
other  effects  for  the  use  of  the  principal ;  or  if,  upon  the  eaie. 
he  takes  notes  in  his  own  name  for  the  price  of  the  goods,  in 
all  these  instances  the  property  of  the  principal  is  cleariv  sep- 
arated from  the  factor's,  and  being  thus  distinguished  and 
distinguishable,  it  must  be  appropriated  to  the  individual  n» 
of  the  principal.*"  Where  a  factor  deposited  in  a  bank,  w 
an  account  by  itself,  all  drafts  received  by  him  for  sales,  the 
fact,  that  his  deposits  included  his  commissions  is  not  siidi  i 
mixing  of  funds  as  will  prevent  the  principal  from  foUtwinf 
them.**'  Persons  whose  goods  are  sold  by  theit  factors  hau' 
no  lien  on  the  debt  which  arises  from  the  sale  in  case  the  pro- 
ceeds cannot  be  identified  in  the  factor's  hands.*** 

§  883.    Fm  goods  sold. 

It  has  been  seen  in  a  previous  section  that  the  right  of  the 
factor  to  sue  in  his  own  name  was  subject  to  the  right  of  the 
principal  to  take  the  matter  into  his  own  hands  if  he  30  de- 
sired ;***  hence  where  goods  have  been  sold  by  the  factor  on 
behalf  of  his  principal,  the  latter  may  maintain  an  aetion  fof 
the  purchase  price  thereof,  although  he  was  undisclosed  at 
the  time  of  the  sale,  and  although  the  purchaser,  in  good 
faith,  dealt  with  the  factor  as  principal;*^**  or  he  may  bring 

"•Price  v.  Ralston,  2  Dall.  (Pa.)  60,  1  Am.  Dec.  260;  Scott  t. 
Surman,  Wllles,  400, 

i«  Price  T.  Ralston,  Z  Dall.  (Pa.)  60,  1  Am.  Dec.  260. 

4«i  Richardson  v.  St.  Lonia  Nat  Bank,  10  Mo.  App.  246.  ABd 
where  Insolvent  factors  opened  a  bank  account  in  their  name,  ■**■ 
log  the  word  "agents"  so  as  to  protect  their  principal,  the  bank 
knowing  of  this  purpose,  and  the  factors  deposited  the  proceedi  of 
the  principal's  goods,  and  on  settlement  gave  hlin  a  cheek  U  lal- 
ance,  ft  waa  held  that  the  bank  might  not  charge  to  that  aeeonnt  a 
debt  of  the  factors,  even  b;  their  consent.  Baker  v.  New  York  Nit 
Ezch.  Bank,  100  N.  T.  31,  53  Am.  Rep!  160. 

"sWard  V,  Brandt,  II  Mart.  (O.  S.;  I*.)  831.  13  Am.  Dec  3St 

(OB  Ante.  S  876. 

4ToRaboDe  V.  WllllamB,  T  Term  R.  360,  note;  Walter  v.  Rc«a.  1 
Waah.  C.  C.  283,  Fed.  C^as.  No.  17.132;  Brooka  v.  Doiey,  71  Ini 
8ST;  BrewBter  v.  Saal,  8  La.  (O.  S.)  2S6;  HlUer  v.  Lea,  36  Hd.  IH, 
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an  action  in  hie  own  name  for  damages  for  breach  of  the 
contract.*''  This  doctrine  rests  upon  the  well  known  com- 
mon-law principle  that  the  sale  of  the  factor  is  the  sale  of  the 
principal;  the  factor  being  no  more  than  the  instrument  by 
which  the  principal  acts,  and  such  sale  creates  a  contract  be- 
tween the  owner  and  the  purchaser.*'* 

We  must  remember,  however,  that,  if  the  factor's  lien  is 
equal  to  or  exceeds  the  value  of  the  goods,  the  principal  does 
not  have  the  right  to  control  the  action,  nor  can  he,  in  such 
case,  defeat  the  factor's  right  to  sue,  by  bringing  an  action  in 
his  own  name.*''  But  if  the  factor  has  not  ?uch  a  lien,  hia 
ri^t  is  always  subject  to  that  of  the  principal ;  and  although 
the  principal  was  undisclosed  at  the  time  of  sale,  yet  since  the 
sale  was  made  on  bis  behalf,  he  may  disclose  himself  at  any 
time  and  take  advantage  thereof;  and  if  it  was  a  sale  on 
credit,  he  may  come  in  at  any  time  before  payment,  and  by 
giving  notice  require  the  purchaser  to  pay  to  him  instead  of  to 
the  factor.*'* 

There  are  certain  exceptions  to  this  rule,  however,  as  where 
the  factor  sells  in  his  own  name,  being  himself  responsible  for 
the  price  of  the  goods  sold,  whether  collected  or  not,  or  where 
he  sells  them  to  his  own  creditor  when  there  are  mutual  deal- 
ings. The  principal  cannot,  in  those  cases,  interfere  to  the 
prejudice  of  the  party  dealing  witb  the  factor,  without  any 
knowledge  of  his  agency ;  and  only  the  balance,  if  any  be  due 
to  the  factor,  may  be  reclaimed  by  the  principal.*'"     So  it 

6  Am.  Rep.  417;  Ilsley  v.  Merrlam,  7  Cusb.  (Maes.)  242,  54  Am.  Dec. 
721;  Roosevelt  v.  Dohertjr,  129  Mass.  301,  37  Am.  Rep.  356;  Hunting- 
ton V.  Knox,  7  Gush,  (Maas.)  371;  Barry  v.  Page,  10  Gray  (Mass.) 
398;  Kelley  v.  Munson,  7  Mass.  319,  5  Am.  Dec,  47;  Hogan  v.  Shorb, 
24  Wend.  (N.  Y.)  468;  Glrard  v.  Taggart,  5  Berg.  Sc  R.  (Pa,)  18,  9 
Am.  Dec.  327;  Poster  v.  Smith,  2  Cold.  (Tenn.)  474,  88  Am.  Dec. 
604. 

<Ti  Qirard  v.  Taggart,  5  Serg.  ft  R.  (Pa.)  19,  27,  9  Am.  Dec.  327. 

*'=Qlrard  v.  Taggart,  E  Serg.  &  R.  (Pa.)  19,  9  Am.  Dec.  327,  329; 
Kelley  v.  Munaon,  7  Masa.  319,  5  Am.  Dec.  47,  49;  Golden  v.  Levy,  4 
N.  C.  141  (1  Law  RepOB.  527),  6  Am.  Dec.  556. 

413  Ante,  {  87S  et  acq.;  Hudson  v.  Granger,  5  Barn.  &  Aid.  27. 

"'Golden  v.  Levy.  4  N.  C.  141  (1  Law  RepoB.  527),  6  Am.  Dee. 
555;  Kelley  v.  Munson,  7  Mass.  319,  5  Am.  Dec.  47;  Miller  v.  Lea, 
35  Md.  396,  6  Am.  Rep.  417,  422. 

"»  Kelley  v.  Munson.  7  Mass.  319,  5  Am.  Dec.  47. 
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would  seem  that  where  the  factor  has  a  lien  on  the  proceeds 
of  a  Bale,  and  he  has  given  notice  thereof  to  the  purchawi  and 
notified  him  not  to  pay  the  fnll  amount  of  the  porchaee  price 
to  the  principal,  the  latter  can  only  recover  the  excess  of  the 
proceeds  over  the  amoimt  of  the  lien,  unless  the  principtl 
repays  to  the  factor  the  amount  of  such  lien. 

If  a  factor  sells  the  goods  of  several  principals,  or  the 
goods  of  one  or  more  principals  and  his  own,  for  a  gross  sum, 
and  takes  a  note  from  the  purchaser  in  payment  thereof,  one 
principal  cannot  sue  the  purchaser  for  the  value  of  his  goods 
taken  separately,  although  his  goods  were  sold  for  a  definite 
sum,  capahle  of  heing  ascertained,  and  which  forms  a  dis- 
tinct part  of  tlie  consideration  of  the  note.  The  note  is  pig- 
ment for  the  whole,  it  is  a  contract  which  the  factor  had  the 
ri^t  to  make,  and  upon  which  alone  the  purchaser  is  liaUe. 
The  principal  is  thus  deprived  of  his  direct  remedy  against 
the  purchaser  for  the  separate  price  of  his  goods,*"  But 
a  principal  will  not  he  deprived  of  his  remedy  against  the 
purchaser  hy  the  mere  fact  that  the  factor  has  received  a  note 
payable  in  his  own  name,  in  the  absence  of  other  circiun- 
stances,  as  where  it  is  given  for  a  gross  sum,  or  has  come  into 
the  hands  of  a  bona  fide  holder,  or  has  been  given  in  payment 
for  the  goods.*" 

§  884.    Sefeniei  available  to  third  penoni. 

It  is  a  well  settled  rule  that  where  a  principal  permits  i 
factor  to  sell  his  goods  as  apparent  principal,  and  after^ 
wards  intervenes,  the  purchaser  who  has  in  good  faith  relied 
upon  the  factor's  apparent  ownership  is  entitled  to  be  placed 
in  the  same  situation  at  the  time  of  the  disclosure  of  the  real 
principal  as  if  the  factor  had  been  the  real  contracting  party, 
and  is  entitled  to  the  same  defense  against  the  pricciiwl,  as 
he  was  entitled  to  at  that  time  against  the  factor,*^'  and  this 

4TS  Roosevelt  V.  Doherty,  129  Mass.  301,  37  Am.  Rep.  S66.  Cam- 
pare  Corlles  V.  Gumming,  6  Cow.  (N.  T.)  ISl;  Jackson  Ins.  Co.  i. 
I>artee,  9  Helek.  (Tenn.)  296. 

<"  Roosevelt  v.  Dohertr,  129  Mobb.  301,  37  Am.  Rep.  356,  360. 

"»  Carr  v.  HlnchllfT,  4  Bam.  t  C.  547;  George  v.  Claggett.  7  Ttrm 
R.  359;  Bonmanvllle  Mach.  Co.  r.  DempBter,  2  Can.  Sup.  CL  SeP- 
31;  Oardner  v.  Allen'B  Ez'r,  6  Ala.  187,  41  Am.  Dec.  45;  Ruan  v.  Oann. 
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defense  or  Bet-off  need  not  have  existed  &t  the  time  of  the 
sale.     It  13  sufficient  if  it  arise  before  notice  of  the  real  owner- 

77  Oa.  S3;  BulUtt  t.  Walker,  12  1a.  Ann.  276;  Traub  v.  Mllllken,  67 
He.  63.  2  Am.  Rep.  14;  Hlller  t.  Lea.  3G  Md.  396,  S  Am.  Rep.  417; 
Roosevelt  t.  Doherty,  129  Mass.  301,  37  Am.  Rep.  356;  Barir  v.  Page, 
10  Orar  (Maaa.)  898;  Huntington  t.  Knox.  7  Cugb.  (MaBs.)  371; 
Locke  V.  Lewis,  124  Ma».  7;  Baxter  t.  Sherman,  73  Minn.  434,  72 
Am.  St.  Rep.  631;  Hogan  v.  Shorb,  24  Wend.  (N.  Y.)  458;  In  re  Mei^ 
rick's  Esute.  5  Watts  &  3.  (Pa.)  9;  Qlrard  v.  Taggart,  5  Serg.  ft  R. 
(Pa.)  19,  9  Am.  Dec.  827. 

Id  Baxter  t.  Sherman,  73  Minn.  434,  72  Am.  SL  Rep.  631,  Mitchell, 
J.,  says:  "As  applied  to  factora,  tbls  rule  might  seem  at  flrst  to  be 
Inconsistent  with  the  equally  well  settled  doctrine,  so  much  relied 
on  by  the  plalntltts,  that  a  factor  or  commisBlon  merchant  has  no 
power  to  pledge  bis  goods  for  his  own  benefit;  that  such  an  act  Is 
tortious  and  void  as  against  the  principal;  and  tbat.  too,  without 
regard  to  tbe  pledgee's  Ignorance  of  the  fact  that  the  factor  was  not 
tbe  real  owner  of  the  property.  See  Wright  v.  Solomon,  19  Cal.  64, 
79  Am.  Dec.  196.  But  both  rules  are  equally  well  settled;  and  we 
apprehend  that  tbe  distinguishing  feature  between  the  two  Is  that 
a  sale  of  the  principal's  goods  In  the  name  of  the  factor  Is  within 
tbe  Implied  actual  authority  of  the  latter,  while  a  pledge  la  not  The 
rule  referred  to  In  the  case  of  sale  rests  upon  the  doctrine  of  equita- 
ble estoppel,  and  la  merely  an  application  of  the  familiar  principle 
tbat,  where  one  of  two  innocent  partlee  must  Buffer  by  the  fraud 
oC  a  third,  the  loas  should  tall  upon  him  whose  act  or  negli- 
gence enabled  tbe  third  person  to  commit  the  fraud.  But  this 
rule  ahould  act  be  extended  beyond  the  reason  or  principle  up- 
on whlcb  It  1b  founded.  It  waa  never  Intended  to  be  ao  uaed  as 
a  shield  as  to  make  every  right  ot  the  real  owner  subordinate  to 
the  right  of  a  third  party,  dealing  with  the  factor,  to  gain  every 
poBsible  advantage  ot  the  transaction.  Hence,  where  an  agent  sells 
In  his  own  name  for  an  andlsclosed  principal,  and  the  principal 
sues  tbe  buyer  for  the  price,  the  buyer  cannot  set  oft  a  debt  due  from 
tbe  agent,  unless.  In  making  the  purchase,  he  was  Induced  by  the 
conduct  of  tbe  principal  to  believe,  and  did  In  fact  believe,  that  the 
agent  was  selling  on  his  own  account."  And  Mansfield,  C.  J.,  In 
Rabone  v.  Williams,  7  Term  R.  360,  note,  said:  "Where  a  factor, 
dealing  for  a  principal,  but  concealing  tbat  principal,  delivers  goods 
to  hia  own  name,  the  peraon  contracting  with  him  baa  a  right  to 
consider  him,  to  all  Intents  and  purposes,  as  the  principal;  and 
tbough  the  real  principal  may  appear  and  bring  an  action  upon  tbat 
contract  against  tbe  purchaser  of  the  gooda,  yet  that  purctiaaer  may 
set  off  any  claim  he  may  have  agalnat  the  factor  In  answer  to  the 
demand  of  the  principal,"     And  see  Qeorge  v.  Clagett,  7  Term  R. 

se». 
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ship  of  the  goods.*^*  But  the  mere  fact  that  it  is  the  custom 
of  dealers  in  certain  goods,  at  the  place  of  sale,  to  settle  their 
accounts  with  each  other  by  balancing  and  offsetting  ell  out- 
standing billa  between  themselves,  without  regard  to  whether 
such  bills  are  due  to  or  from  them  as  factors  or  as  prineipaK 
does  not  of  itself  give  the  buyer  any  right  to  set  off  a  debt 
due  him  from  the  factor,  and  is,  therefore,  no  defense  tfl  i 
suit  brought  by  the  principal  against  the  buyer  for  the  price, 
particularly  where  such  custom  was  unknown  to  the  plain- 
tiff.**" So  payment  by  the  purchaser  to  the  factor  will  be 
a  good  defense  to  the  principal's  action  for  the  purchase 
price;**'  unless  the  latter  had  given  notice  of  his  interest  and 
claim  before  such  payment,  and  required  him  not  to  pay  to 
the  factor.**' 

But  while  the  above  is  the  general  principle  in  such  cases, 
yet  it  is  incumbent  upon  the  purchaser  to  act  cautiously,  and 
not  be  regardless  of  the  rights  of  the  undisclosed  principal,  if 
he  has  anj'  reasonable  grounds  to  believe  that  the  party  with 
whom  he  is  dealing  is  but  a  factor.  If  the  character  of  ihe 
seller  is  equivocal,  if  he  is  known  to  be  in  the  habit  of  selling 
sometimes  as  principal  and  sometimes  as  factor,  a  purchaser 
who  buys  from  him  is  bound  to  inquire  in  what  character  he 
acts  in  the  particular  transaction  ;  and  if  the  purchaser,  thus 
knowing  or  having  reasonable  grounds  to  suppose  that  the 
factor  is  acting  for  an  undisclosed  principal,  chooses  to  make 
no  inqiiiry,  he  will  be  denied  the  benefit  of  any  set-off  or 
defense  that  he  had  against  the  factor,  in  a  suit  by  the  prin- 
cipal.**'    And  it  is  not  important  that  the  purchaser  from 

*T'  Baxter  v.  Sberman,  73  Minn.  431,  72  Am.  St.  Hep.  631.  And  set 
Hogan  V.  Shorb,  a*  Weod.  (N.  Y.)  468. 

«so  Baxter  v.  Sberman,  73  Minn.  434.  7£  Am.  St  Rep.  631. 

»"  Golden  v.  Levy,  4  N.  C.  141  (1  Law  Repoa.  B27>,  6  Am.  Dec  655; 
Kelley  v.  Munson,  7  Maea,  319,  5  Atn.  Dec.  47. 

481  Golden  v.  Levy,  4  N.  C.  141  (1  Law  Repos.  627).  6  Am.  Dec  56S; 
Kelley  v.  Munsou,  T  Masa.  319,  S  Am.  Dec.  47.  Compare  Scrlmshlre 
v.  Alderton.  2  Strange,  1182. 

issDreaeer  v.  Norwood,  17  C.  B.  (N.  S.)  466;  Merrick  v,  Bernard, 
1  Waab.  C.  C.  479,  Fed.  Cas.  No.  9,464;  Darlington  v.  CbamberlJn. 
120  111.  586;  Miller  v.  Lea.  35  Md.  396,  6  Am.  Rep.  417;  Baiter  v. 
Sherman.  73  Minn.  434.  72  Am.  St.  Rep,  631;  St.  Louis  Nat.  Bank  v. 
Robs.  9  Mo.  App.  399;  Guy  v.  Oakley,  13  Johna  (N.  T.)  332;  Ladd 
V.  Arkell.  40  N.  Y.  Super.  Ct.  150. 
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the  factor  did  not  know  -who  the  principal  was,  if  he  knows, 
or  is  chargeable  with  notice,  that  the  property  belongs  to  a 
principal  and  not  to  the  factor.***  But  the  mere  fact  that  the 
purchaser  knows  that  the  one  selling  was  a  factor  is  not  suffi- 
cient, if  he  does  not  know  or  have  reason  to  believe  that  he 
was  acting  for  another,  for  a  factor  oftentimes  seUs  his  own 
goods.**" 

A  discharge  nnder  State  Insolvent  Xaws  does  not  bar  an 
action  by  a  nonresident  principal  for  the  price  of  goods  sold 
by  his  factor  residing  within  the  state  to  the  insolvent,  though 
the  bills  were  made  out  in  the  factor's  name  as  vendor,  where 
he  informed  the  debtor  that  he  was  selling  on  commiaaion 
for  a  citizen  of  another  state,  but  did  not  name  him.*" 

g  886.    For  lou  of  or  injuiy  to  property. 

Inasmuch  aa  the  principal  still  retains  the  ownership  of 
goods  consigned  to  a  factor  for  sale,  he  may  maintain  an  ac- 
tion against  a  third  person  for  any  tort  committed  against  the 
goods  that  tends  in  any  way  to  affect  his  ownerahip  therein.**^ 
It  must,  however,  be  such  a  tort  as  tends  to  permanraitly  in- 
jure the  goods  or  affect  the  principal's  title.  A  tort  that 
merely  interferes  with  the  factor's  possession,  or  affects  his 
interests,  would  not  neceesarily  he  such  a  one  as  to  give  the 
principal  a  right  of  action.  Thus,  the  owner  of  goods  may 
maintain  an  action  of  trespass  against  an  officer  who  attaches 
the  goods  as  the  property  of  the  factor.*"'  Where  a  factor 
sells  the  personalty  of  his  principal,  and  subsequently  takes 
it  back  at  a  reduced  figure  on  account  of  a  defect,  and  charges 
the  same  to  his  principal,  the  latter  has  sufficient  property 
therein  to  maintain  trespass  against  one  who  takes  it  from 
the  factor's  poesession,**' 

"«Baxt«r  V.  Sherman,  73  Mlna.  434,  72  Am.  St  Rep.  331. 

«>«Hogan  y.  Shorb,  24  Wend.  (N.  T.)  458;  Oraliam  v.  Duckwall. 
3  Bush  (K7.)  12;  Schell  v.  Stephens,  50  Mo.  379;  Bllaa  v.  BllBs,  7 
Boaw.  (N.  T.)  33B;  Moore  t.  Clementeon,  2  Camp.  22. 

*"  Ilsley  V.  Merrlam,  7  Gush.  (MaOB.)  242,  54  Am.  Dec.  721. 

•"Holly  T.  HuKeford,  8  Pick  (Mass.)  73,  IS  Am.  Dec.  303;  Kyle 
V.  Laurens  R.  Co.,  10  Rich.  Law  (S.  C.)  382,  70  Am.  Dec.  231;  Hill 
V.  Qeorgla,  C.  ft  N.  R.  Co.,  43  S.  C.  461. 

•IS  Holly  v.  Huggeford.  8  Pick.  (Mass.)  73,  19  Am.  Dec.  803. 

*«•  Holly  7.  Huggeford,  8  Pick.  (Mass.)  73,  19  Am.  Dec.  303. 
C.  ft  S.— 117. 
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§  886.    Scope  of  chapter. 

It  IB  the  purpose,  in  this  chapter,  to  treat  briefly  on  the 
subject  of  auctioneers,  discussiiig  only  sucb  portions  of  the 
subject  as  treat  him  as  an  agent  of  the  vendor;  aroidiif 
all  other  questions,  in  refereoce  to  auctions  or  auction  sales, 
except  in  so  far  as  it  ma;  be  necessary  to  explain  the  «K- 
tioneer's  agency.  There  are  other  questions  that  may  prop- 
erly be  discussed  under  the  head  of  auctions  and  auctioneers, 
yet,  as  they  are  not  questions  of  agency,  they  will  not  be 
treated  here,  because  it  is  the  purpose  to  make  this  work 
one  strictly  of  agency. 

A  brief  treatment  of  certain  other  classes  of  agents  will  also 
be  given  in  the  latter  part  of  this  chapter,  such  as  mastere  of 
veBsels,  etc 

I.  AucnoirsBsa. 

A.  De/tnition,  Nature  and  Exittence  of  tlte  JIsIiUIom. 

§  887,     Definition  and  nature. 

An  auctioneer  is  one  whose  business  it  is  to  sell  proper^, 
real  or  personal,  at  public  auction,  to  the  highest  bona  fide 
bidder.^     Various  ot^er  definitions  have  been  given,  as  viB 

I  See  Rusaell  v.  Miner,  61  Barb.  (N.  Y.)  534;  Reg.  v.  R&who,  n 
Ont.  167;  C7C.  Law  Diet.  p.  77;  Abbott,  Law  Diet.  p.  110;  Boaifei. 
Law  Diet.  (ISth  Ed.)  p.  20S;  Black,  Law  Diet  p.  lOG. 

An  aucUoaeer  has  also  been  deflned  as  "a  person  wbo  fs  authorlMd 
to  sell  goods  or  merchandise  at  public  auction  or  sale  for  a  iwnt- 
penae  or  a  eommiSBlon."  Story.  Agency,  9  27.  But  tt  Is  thought  tbit 
the  matter  of  remnnaratlon  la  not  a  neceSBaTy  element  of  the  deflai- 
tlon,  for  although  It  Is  bis  bablt  to  receive  a  commlaslon,  he  nw 
also  work  gratuitously,  in  which  case  he  Is  none  the  less  an  «k- 
tloneer.  State  v.  Rucker,  24  Mo.  EG7.  So  be  Is  an  aactlODeer. 
although  be  sella  his  own  property,  In  which  caae  he  would  ea- 
talnly  get  no  pay.  Bent  v.  Cobb,  9  Gray  (Mass.)  397,  69  An- 
Dec.  29G;  City  of  Goahen  v.  Kern.  63  Ind.  46S.  30  Am.  R^.  334-  In 
this  latter  case  It  was  contended  by  counsel  that  the  word  "^ik- 
tloneer"  doea  not  Include  one  who  eelle  only  his  own  goods,  bntltwu 
expreasly  held  otherwlae,  the  court  In  Its  decision  Baying:  "TTp« 
this  point,  the  argument  of  counsel  Is  founded  upon  one  of  tbe  del- 
nltlona  of  the  word  'auctioneer,'  In  Bouvler's  Law  Dictionary,  u 
followe:     'A  person  authorlied  by  law  to  sell  the  goods  of  otlMn 
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be  seen  from  the  note  preceding,  but  the  above  definition  is 
believed  to  give  all  the  neceeaar;  elements  in  as  concise  lan- 
guage as  is  possible.  The  auctioneer  must  be  one  who 
makes  it  bis  business  to  sell,  and  in  England  and  many  of 
the  states  of  this  conutiT',  there  are  statutes  which  require 
that  he  shall  be  licensed  and  give  bond.  He  must  sell  prop- 
erty, real  or  personal.  It  will  be  seen  in  Story's  and  other 
definitions,  that  they  comprehend  tiie  sale  of  personal  prop- 
erty only,  and  in  that  respect  are  faulty  according  to  the 
more  modem  rule,  as  it  includes  real  as  well  as  personal 
property,  and  whether  his  own  or  another's.  Likewise  he 
must  sell  at  public,  not  private,  auction,  and  to  the  highest 
bona  fide  bidder.  In  some  definitions  the  term  "highest 
bidder"  is  used,  but  an  auctioneer  does  not  necessarily  have 
to  sell  to  the  highest  bidder,  if  he  thinks  his  bid  is  not  made 

at  public  sale.'  If  the  term  'aucUoneei*  had  no  other  meaning  than 
the  limited  one  thus  given  It,  the  argument  ol  counsel  would  be  per- 
haps well  founded;  but  Bonvler  also  defines  an  auctioneer  as  'one 
who  conducts  a  public  sale  or  auction.'  In  Burrtll's  Iaw  Dtctlonarr, 
an  auctioneer  la  defined  as  'one  who  conducts  an  auction  or  public 
■ale':  and  again,  as  'a  person  who  1b  authorized  to  sell  goods  or 
merchandise  at  public  auction  or  sale,  for  a  recompense,  or  (as  It 
Is  commonly  called)  a  commission.'  !□  Wharton's  Law  Dictionary. 
auctioneers  are  defined  to  be  'licensed  agenU  appointed  to  sell  prop- 
erty and  to  conduct  sales  or  auctions.'  In  Webster's  Dlcttonsry,  the 
meaning  of  the  word  'auctioneer'  le  thus  given:  'A  person  who 
sells  by  auction;  a  person  who  disposes  of  goods  or  lands  by  public 
sale  to  the  highest  bidder.'  In  Worcester's  Dictionary  the  word 
'auctioneer*  Is  defined  as  folloire:  'One  whose  business  It  Is  to 
offer  property  tor  sale  by  auction;  one  who  Inrltes  bids  at  a  sale  at 
auction.'  It  will  be  seen  by  these  Tarlous  definitions  of  the  word 
'auctioneer'  by  the  beet  lexicographers,  legal  and  otherwise,  of  our 
language,  that  It,  as  ordinarily  used,  has  no  such  limited  and  con- 
fined meaning  as  the  appellee's  counsel  have  sought  to  give  It 
Under  the  allegations  of  the  appellant's  complaint,  the  appellee  was 
an  auctioneer,  within  the  plain,  ordinary  and  usual  sense  of  that 
term," 

Mr.  Bishop  (Bishop,  Cont.  S  1131)  defines  an  auctioneer  as  "one 
who,  dealing  with  assembled  pereons  competing,  sells  property  to 
those  who  make  or  accept  the  offers  most  favorable  to  the  owners." 
'An  auctioneer  Is  a  person  employed  to  sell  at  public  sale,  after 
public  notice,  property  to  the  highest  bidder."  Wharton,  Agency,  9 
6U. 
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in  good  faitli,  or  is  made  for  fraadulent  purpoeea,  or  that 
he  cannot  gire  the  proper  security.  By  the  highest  bona 
fide  bidder  is  meant  one  who  in  good  faith  makes  the  high- 
est bid  and  is  able  to  support  it.  But  it  is  not  necessary  that 
the  sale  be  made  by  outcry.  It  is  sufficient  if  made  by  any 
other  mode  of  sale  at  public  auction,  whereby  the  higbest 
bona  fide  bidder  is  deemed  to  be  the  pnrchaaer.  Thus,  it 
the  sate  of  premises,  the  vender  invited  each  bidder  to  pnt 
down  two  sums  on  a  slip  of  paper ;  and  upon  collecting  swh 
biddings,  he  whose  paper  contained  the  highest  bidding  wm 
to  be  declared  the  purchaser,  at  the  lowest  of  two  snnis  if 
that  exceeded  the  highest  of  any  other  bidder,  and  the  etie 
was  held  to  be  an  auction.* 

§  888.    Who  can  act  as  auctioneer. 

Generally  speaking,  in  the  absence  of  statutory  limils- 
tions,  any  one  who  is  competent  to  act  as  agent  in  any  of 
the  other  classes  of  agencies,  may  act  as  an  auctioneer.  But 
there  ape  in  England  and  in  many  of  the  states  of  this  coun- 
try, statutes  specifically  prescribing  who  and  upon  what  condi- 
tions one  may  act  as  an  auctioneer.  The  usual  provisioM 
prescribed  by  these  statutes  are  that  he  shall  take  ont  i 
license  to  so  act,  and  shall  give  a  bond,  binding  him  to 
faithfully  perform  his  duties.^     Other  than  these  statntorj 

iRex  V.  Taylor,  McCleL  363. 

*  For  cases  under  such  st&tutea  or  ordlDuices,  see  O'Hara  ▼.  StMtt, 
121  Ala.  28;  State  y.  Colliding,  19  Cal.  601;  State  t.  Poulterer,  1«  tU. 
BIB;  Wiggins  ».  Cnicogo,  68  111.  378;  City  of  Carrollton  v.  BinMt. 
1G9  111.  284;  Town  ol  Decorab  v.  DnuBtan.  38  Iowa,  96;  OiksloM 
T.  Tullla.  2S  Iowa.  440:  City  of  Iowa  City  t.  Newell,  115  Iowa,  »: 
Fretwell  t.  Troy,  18  Kan.  271;  Florence  v.  RtchardBon,  i  I*.  Aiul 
663;  Movton  v.  Noble.  1  Ia  Ann.  192;  Church  Wardens  of  St  Loili 
Church  V.  Bonneval,  13  La.  Ann.  321;  Waterbouse  t.  Dorr.  4  Me.  W: 
HcMechen  t.  Baltimore,  3  Har.  ft  J.  (Md.)  E34;  Jordan  t.  Smith.  D 
Pick.  (Mass.)  287;  Sewall  v.  Jonee,  9  Pick.  (Maaa.)  412;  OMrk  r. 
Cuehman,  5  Mass.  60G;  Ounnaldson  v.  Nybus,  27  Hlnn.  440;  Uao- 
kato  T.  Fowler,  82  Minn.  864;  SUte  v.  Rncker,  24  Ho.  B67;  SUt«  '- 
Atlantic  City  (N.  J.  Law)  GO  AU.  367;  Saul  v.  Usltad  States  Flith 
Ity  ft  Onaranty  Co.,  71  App.  Dlv.  (N.  T.)  77;  People  v.  Qrant,  IW 
N.  T.  473;  People  v.  Scully,  24  Mlac.  (N.  Y.)  412;  Carpmter  t.  U 
Count.  98  N.  Y.  B62;  Village  of  Depcalt  v.  Pitts,  18  Hun  (N.  T.)  tn: 
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limitations,  however,  there  are  usually  no  special  limita- 
tions as  to  who  may  act  as  an  auctioneer.  Thns,  a  stock- 
holder and  officer  of  a  corporation  may  act  as  aactioneer  in 
a  Bale  for  the  corporation.*  So  under  auch  proviBiooa,  a 
corporation  may  he  licensed  to  act  as  an  auctioneer.'  Even 
vhere  the  statutes  require  him  to  have  a  license,  the  fact 
that  he  conducts  a  sale  without  such  license  does  not  invali- 
date the  sale,  although  it  subjects  the  auctioneer  to  the  penalty 
prescribed  by  the  atatuta* 

g  889.    Tennination. 

As  a  general  rule,  an  auctioneer's  authority  ceases  im- 
mediately upon  the  completion  of  the  sale  for  whidi  he  was 
employed.''  Or  it  may  be  revoked  by  the  vendor  at  any  time 
before  the  goods  or  property  are  knocked  down  to  a  purchas- 
er," and  the  mere  fact  that  the  auctioneer  had  a  special 
property  in  the  goods  and  a  lien  thereon  for  advances  does 
not  make  his  authority  irrevocable.^  But  where,  according 
to  the  terms  of  sale,  the  auctioneer  ia  to  receive  a  portion 
of  the  purchase-money  which  ia  to  he  paid  within  a  limited 
time,  his  authority  is  not  terminated  immediately  upon 
the  expiration  of  that  time,  without  further  orders  from 
his  principal  prohibiting  him  from  subsequently  receiving 
such  money.^"  So  the  auctioneer  may,  for  good  caiise,  re- 
nounce his  agency  at  any  time. 

RnaaeU  v.  Miner,  25  Hun  (N.  T.)  114;  Raleigh  Cam-ra  v.  HoUowa?. 
10  N.  C.  (8  Hawks)  234;  Craadall  v.  State,  28  Ohio  St.  479;  Daly  v. 
Com.,  76  Pa.  831;  Hunt  v.  Philadelphia,  36  Pa.  277;  Davie  v.  Com.. 
8  Watts  (Pa.)  297;  Adams  v.  Walker,  100  Ta.  770. 

«Dapn7  V.  Delaware  Ins.  Co.,  63  Fed.  680.  See,  also,  Keamej  v. 
Taylor,  15  How.  (U.  S.)  494. 

■  People  T.  Scully.  23  MlBC.  (N.  T.)  732. 

■  Wllltston  T.  Morse,  10  Mete.  (Hbbb.)  17;  Learned  v.  Oeer,  139 
Masa.  31;  Bogart  v.  O'Regaa,  1  E.  D.  Smith  (N.  T.)  590. 

I  Seton  V.  Blade,  7  Vea.  265,  276. 

aWartow  v.  Harrison.  1  El.  ft  El.  309,  29  Law  J.  Q.  B.  14;  Manser 
V.  Back,  6  Hare.  443.  But  compare  Gunn  v.  Qlllesple,  2  D.  G.  Q. 
B.  151;  Morgan  v.  Darragh,  39  Tex.  171. 

*Taplln  V.  Florence,  10  C.  B.  744. 

wplnckney  v.  Hagadorn,  1  Duer    (N.  T.)  89. 
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B.  Agent  of  Wjkom. 
g  890.    In  genenl. 

In  all  cases  of  sales  by  auction,  the  anctioiieer,  actiiig 
only  OB  such,  is  in  some  respects  the  agent  of  both  partice, 
and  his  acts  done  in  those  respects  will  be  binding  on  both 
the  seller  and  purchaser.^^  But  when  it  is  said  Uiat  be  ii 
the  agent  for  botli  parties  it  must  not  be  thought  that  be  it 
the  agent  for  both  parties  for  the  same  purpose  or  the  same 
thing.  He  "is  an  agent  for  each  party  in  different  thinge, 
but  not  in  the  same  thing."**  And  it  must  also  be  Temem- 
bered  that  this  rale  applies  only  where  the  auctioned  is 
acting  in  his  capacity  as  auctioneer.  If  the  vendor  ia  pres- 
ent in  person,  directing  and  conducting  the  sale,  and  the 
auctioneer  acts  merely  as  a  crier  of  the  sale,  he  is  not  acting 
strictly  as  an  auctioneer,  and  has  no  authority  to  bind  either 
the  seller  or  the  purchaser  by  a  memorandum.^' 

§  881.    When  i^ent  for  the  vendor. 

Primarily  an  auctioneer  is  the  agent  of  the  seller  of  tlw 
property.  When  he  is  employed  by  the  owner  of  propert;, 
real  or  personal,  to  sell  the  same  at  public  auction,  he  is 
for  the  purposes  of  the  sale  the  agent  of  such  owner,  ani 
continues  his  agency  exclusively  imtil  the  bid  of  the  highest 
bidder  is  accepted  by  the  auctioneer  and  the  property 
knocked  down  to  him.  Until  this  time  all  acts  done  bv  the 
lauctioneer,  auch  as  advertising  the  property,  preecrilMg 
the  terms  of  sale,  putting  up  the  property  and  crying  the 

"  Simon  T.  MotlvoB,  3  Burrow,  1921;  Hinde  v.  Wbltehonse,  1 
Bast,  GG8;  Doty  t.  Wilder,  15  111.  *07,  60  Am.  Dec.  766;  O'Donnell «. 
Leeman,  43  Me.  15S,  69  Am.  Dea  54;  White  t.  Dablqnlst  Ufg.  Co, 
179  MaBB.  427;  Morton  v.  Dean,  13  Mete.  (Masa.)  3S8;  Bent  t.  CM>, 
9  Qra7  (Uasa.)  397,  69  Am.  Dec.  2S6;  Ckirdon  t.  Saundera.  i  HeCord 
Cb.  (S.  C.)  164;  DavlB  v.  Robertaon,  1  Hill  Const.  {3.  C.)  71,  W  Am- 
Dec.  611;  Dawson  v.  Mlller'a  Adm'r,  20  Tex.  171.  70  Am.  Det  W: 
Smltb  T.  Jonea,  7  Leigh  (Va.)   166.  30  Am.  Dec.  498. 

13  wnilame  t.  MIUlnKton.  1  H.  Bl.  S5.  See,  also,  Colea  t.  Tnco- 
thick,  9  Vea.  249;  White  t.  Dahlqulat  Mtg.  Co.,  179  Haas.  427. 

DAdama  T.  Scales,  1  Baxt.  (Tenn.)  337,  2S  Am.  Rep.  772;  Buck- 
master  V.  Harrop,  18  Vea.  4G6. 
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sale,  Are  done  by  him  as  llie  agent  of  the  seller  alone>* 
As  soon,  however,  as  he  lets  fall  the  hammer  and  thereby 
scents  the  purchaser's  bid,  he  is  no  longer  excliuivelj  the 
agent  of  the  vendor,  but  acts  for  both  parties,  and  binds 
them  both,  hy  fixing  and  signing  the  memorandum  of  sale.'' 
But  the  auctioneer  cannot  bind  the  vendors  hj  a  memo- 
randum signed  by  him  some  time  after  the  sale,  and  after 
his  authority  has  been  revoked  l^  the  vendors  to  the  knowl- 
edge of  the  vendee.*' 

g  862.    When  agent  for  the  vendee. 

After  the  purchaser's  bid  has  been  accepted  and  the  prop- 
erty knocked  down  to  him,  for  the  purpose  of  signing  the 
latter's  name  to  the  memorandum  of  sale,  the  auctioneer  ia 
ilia  agent  alone.*^    He  is  made  the  agent  of  the  vendee  by 

I*  Warlmr  v.  Harrleon,  1  EL  ft  El.  296,  307;  Payne  t.  C&v«,  8  Term 

B.  148;  Williams  v.  HllUnKton,  1  B.  Bl.  85;  Cull  v.  Wakefield,  6  U. 

C.  Q.  B.  (O.  8.)  178;  Veasie  v.  WiUiama,  8  How.  (U.  S.)  134;  Ttomaa 
T.  Kerr,  3  Bush  (Ky.)  619,  96  Am.  Dec  262;  Bent  v.  Cobb,  9  Gray 
(HaBB.)  897,  69  Am.  Dec.  296;  WUte  v.  DablanlBt  Mfg.  Co.,  179 
Mass.  427;  Proctor  t.  Finley,  119  N.  C.  636;  Randall  v.  LautenberBer, 
16  R.  I.  168. 

uKmmeraon  v.  Heella,  2  Taunt.  38;  White  v.  Proctor,  i  Taunt 
209;  Hlnde  v.  Wfaltehonae,  7  Eaat,  658;  Reg.  v.  Rawaon,  22  Ont.  467; 
Teazle  t.  WllllamB,  8  How.  (U.  8.)  134;  Adams  v.  McMillan,  7  Port. 
(Ala.)  73;  Craig  v.  Oodfroy,  1  Cal.  415,  54  Am.  Dec.  299;  O'Sulilran 
V.  Overton,  56  Conn.  J02;  Jackena  t,  Nlcolson,  70  Qa.  198;  Ansley 
V.  Green,  82  Ga  181;  Doty  ».  Wilder,  15  111.  407,  60  Am.  Dec.  7E6; 
BuDt  V.  Qregg,  8  Blackl.  (Ind.)  105;  Tliomas  v.  Kerr,  8  Baah  (Ky.) 
619,  96  Am.  Dec  262;  QUI  v.  Hewett,  7  Bush  (Ky.)  10;  O'Donnell  v. 
Leeman,  48  Me.  168,  69  Am.  Dec.  54;  Bent  v.  Cobb,  9  Gray  (Mass.) 
397,  69  Am.  Dec.  296;  White  v.  Dahlqulat  Mfg.  Co.,  179  Maaa.  427: 
SingaUck  v.  Harding,  4  Har.  «  J.  (Hd.)  186,  7  Am.  Dec.  669;  John- 
son V.  Buck,  35  N.  J.  Law,  388,  10  Am.  Rep.  243;  McComb  t. 
Wrl^t,  4  Johna.  Ch.  (N.  T.)  659;  Proctor  v.  Plnley,  119  N.  C.  686; 
Davla  V.  Hobertaon,  1  Mill  Conat.  (S.  0.)  71,  12  Am.  Dec.  611;  Mead- 
OWB  V.  Meadows,  8  McCord  (S.  C.)  468,  16  Am.  Dec.  645;  Bplacopal 
Church  of  Macon  v.  Wiley,  2  HIU  Ba-  (S.  C.)  684,  30  Am.  Dec,  386; 
Dawacn  v.  Miller's  Adm'r,  20  Tex.  171,  70  Am.  Dec.  380;  8mlth  v. 
Nelson,  34  Tex.  516;  Walker  v.  Herring,  21  Qrat  (Va.)  678,  8  Am. 
Rep.  616;  Smith  y.  Jonee,  7  Leigh  (Va.)  166,  30  Am.  Dec.  498;  Bam- 
ber  v.  8aTage,  52  Wla.  110,  38  Am.  Rep.  728. 

!•  Scbmldt  V.  Quiniel,  56  N.  J.  Eq.  792. 

IT  WllllamB  T.  Mllllngton,  1  H.  Bl.  86;  Colea  v.  Trecothlck,  9  Vea 
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implication  bj  the  act  of  the  latter  in  giving  him  his  bid 
and  receiving  from  him  without  objection  the  annoaneemeDt 
that  the  property  aold  is  knocked  down  to  him  as  purchas- 
er.'* This  rule,  however,  that  auch  eigning  binds  both  pa^ 
ties,  does  not  apply  where  the  auctioneer  is  himself  the 
vendor,  for  it  does  not  bind  the  purchaser.**  "The  great 
mischief  intended  to  be  prevented  by  the  statute  [of  frauds] 
would  still  exist  if  one  part^  to  a  contract  could  make  ■ 
memorandum  of  it  which  could  absolutely  bind  the  other. 
If  such  were  ita  true  construction,  it  would  be  feeble  se- 
curity against  fraud,  or,  rather,  it  would  open  a  door  for 
its  easy  commission.  *  »  «  JJor  can  it  make  any  dif- 
ference as  to  the  power  of  the  vendor  to  make  the  memo- 
randum binding  on  the  vendee  that  the  sale  is  made  b; 
the  former  in  his  representative  or  fiduciary  character  as 
executor,  administrator,  guardian,  or  trustee.  The  chief 
reason  in  support  of  the  rule  that  an  auctioneer  acting 
solely  as  such,  may  be  the  agent  of  both  parties  to  bind  them 
by  his  memorandum,  is  that  he  is  supposed  to  be  a  disinte^ 
ested  person,  having  no  motive  to  misstate  the  bargain,  and 
entitled  equally  to  tiie  confidence  of  both  parties.  Bat  this 
reason  fails  when  be  is  the  party  to  the  contract,  and  the 
party  in  interest  also."^     But  it  has  been  held  that  the 

249;  Emmerson  v.  Heelis,  S  Taunt.  38;  Adame  v.  McHlllan,  7  Port 
(Ala.)  73;  Cleavee  t.  TtMi,  A  He.  1;  White  v.  Dahlqulat  HIg.  Co., 
179  HasB.  427;  Sprloger  t.  KlelnaoTge,  83  Mo.  152;  McCamb  v. 
Wrlglit,  i  JobOB.  Ch.  (N.  T.)  659;  Proctor  v.  Flnlej.  119  N.  C.  MS; 
Harre?  v.  StevenB,  43  Vt.  GS8;  Walker  t.  Herring,  21  Gr«t  IVt.) 
678,  8  Am.  Rep.  616. 

isBent  T.  Cobb,  9  Gray  (Mass.)  397,  69  Am.  Dec.  296;  Widlier  i. 
Herring,  21  Grat  (Va.)  678,  8  Am.  Rep.  619;  EinmerBon  v.  Heelte, 
2  Taunt.  38,  45;  CleaveB  v.  Fose,  4  Me.  9;  White  t.  Dahlqulst  Mfg. 
Co.,  179  MasB.  427.  But  the  vendee  may  revoke  bis  authority  to 
■Ign.    Van  Fraagt  v.  Everldge  [1902]  2  Cb.  266. 

i>Bent  V.  Cobb.  9  Gray  (Mass.)  397,  69  Am.  Dec.  295;  Wrl^t  t. 
Dannab,  2  Camp.  SOS;  Farebrotber  v.  Slmmgna,  6  Bam.  &  Aid.  3U: 
Bird  V.  BouUer,  4  Bam.  ft  Adel.  443;  Smith  t.  Amold,  G  Muon,  417, 
Fed.  Cas.  No.  13,044;  Toll  t.  David.  45  Mo.  446.  100  Am.  Dec  SU; 
Dunham  v.  Hartman.  153  Mo.  626.  77  Am.  St  Rep.  741;  JotaDs«n  v. 
Buck,  35  N.  J.  Lair,  338,  ID  Am.  Rep.  243. 

a>  Bent  T.  Cobb.  9  Qray  (Mass.)  397,  69  Am.  Dee.  296. 
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reaaon  of  this  disqualificatiou  does  not  apply  to  the  clerk 
of  the  auctioneer.  "When  the  hide  are  announced,  and  the 
property  struck  off,  the  clerk  ia  the  agent  of  both  parties 
to  record  the  sales  and  affix  the  signature  of  the  punjiaaers, 
although  he  ia  employed  to  act  as  clerk  by  the  auctioneer.""* 
It  was  formerly  questioned  whether  an  auctioneer'a  sign- 
ing for  the  purchaaer  in  the  case  of  a  sale  of  land  was  suf- 
ficient to  satisfy  the  statute  of  frauds.^"  But  it  seems  now 
to  be  well  settled  "that  the  auctioneer  is  a  competent  agent 
to  sign  for  the  purchaser  either  of  lands  or  goods  at  auc- 
tion."*® "There  does  not  appear  to  be  any  good  reason  why 
the  auctioneer  shall  be  viewed  as  the  agent  of  the  purchaser 
in  the  sale  of  goods  which  does  not  equally  apply  to  the  sale 
of  lands.  The  manner  of  conducting  sales  at  auction  must 
be  presumed  to  be  well  known  to  all  who  resort  to  them 
in  the  character  of  bidders.  Whoever  bids  does,  in  effect, 
authorize  the  auctioneer  to  sign  his  name  as  purchaser,  if 
DO  other  person  bids  a  higher  sum.  The  locus  poeniteutiae 
may  be  considered  as  continuing  until  this  is  actually  done, 
or  at  least  until  his  offer  is  accepted.  But  if  the  bid  is  not 
seasonably  retracted,  the  memorandum  of  the  auctioneer 

>i  Johnson  v.  Back,  3G  N.  J.  Law,  838.  10  Am.  Rep.  243,  246; 
Bird  1.  Boulter,  4  Bara.  ft  Adol.  443;  Durrell  r.  ETana,  1  Hnrl.  ft 
C.  174;  QUI  T.  Blcknell,  2  Gnsh.  (Mass.)  358;  Sims  r.  Landrai'  [1894] 

2  Ch.  318,  68  Law  J.  Ch.  536.  70  Law  T.  (N.  8.)  530. 

"  StansDeld  v.  Johnson,  l  Bsp.  lOl;  Buekmaster  t.  Harrop,  13  Tea. 
466. 

"White  T.  Proctor,  4  Taunt.  209;  Kemeja  ».  Proctor.  3  Vea.  ft  B. 
Cb.  S7;  EmmertHm  t.  Heella,  2  Taunt.  38;  Mews  v.  Carr.  1  Hurl,  ft 
N.  484;  Wood  t.  Mldgler,  2  Smale  ft  Q.  115;  Clarbsaa  v.  Noble,  2 
TT.  C.  Q.  B.  361;  Smith  t.  Arnold,  5  Mason,  414,  Fed.  Caa.  No. 
13.004;  Adama  t.  McMillan,  7  Port.  (Ala.)  81;  Doty  t.  Wilder,  15 
111.  407,  60  Am.  Dec.  756;  Gill  v.  Hewett.  7  Bush  (Ky.)  12;  O'Don- 
nell  V.  Leeman,  43  He.  16S,  69  Am.  Dec.  64;  Slngstack  t.  Harding,  4 
Har.  ft  J.  (Md.)  1S6.  7  Am.  Dec.  669;  Davla  v.  Rowel).  2  Pick. 
(Maaa.)  264, 13  Am.  Dec.  398;  Morton  v.  Dean.  13  Hetc.  (Maaa.)  386; 
HcGomb  T.  Wright,  4  Johns.  Cb.  (K.  T.)  659,  663;  Flrat  BapUat 
Cburch  V.  Btgelow,  16  Wend.  (N.  T.)  28;  Meadows  v.  Meadowa,  3 
HcCord  (S.  C.)  458,  15  Am.  Dec.  645;  Bplacopal  Church  of  Macon 
T.  Wiley.  2  Hill  Eq.  <S.  C.)  684,  30  Am  Dec.  386;  Daweon  t.  Mil- 
ler's Adm'r,  20  Tex.  171,  70  Am.  Dec.  380;  Brent  v.  Green,  6  Leigh 
(Ta.)  16;  Smith  v.  Jones,  7  Leigh  (Ta.)  166,  30  Am.  Dec.  498. 
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may  be  considered  as  deliberately  authorized,  and  this  ii 
all  tbe  statute  requires."** 

C.  Memorandum,  by  Auctioneer— Contract  of  Bale. 
§  883.    In  general— Statute  of  fnradi. 

^otwitbBtaudiug  some  of  the  earlier  cases  to  the  ctmtraiy, 
it  is  uow  well  settled  that  sales  by  auction,  whether  of  nal 
or  personal  property,  are  within  lie  statute  of  frauds,"  ex- 
cept judicial  sales  by  order  of  the  court ^*  Therefore,  ia 
order  that  a  contract  of  purchase  at  a  public  auctioa  miy 
be  enforced  there  must  be  a  memorandum  thereof  in  writ- 
ing signed  by  the  party  to  be  charged  or  his  agent,  or  some 
one  of  the  other  requirements  of  the  statute  must  be  taor 
plied  with."  Until  such  memorandum  is  made  and  the 
purchaser's  name  signed  thereto  by  the  auctioneer  or  hia 
clerk,  there  is  a  locus  poenitentiae  to  the  bidder,  and  be 
may  withdraw  his  bid  or  otherwise  refuse  to  complete  the 
contract,'^  and  such  memorandum  made  after  his  withdraw- 

M  Cleaves  t.  Foas,  4  He.  8. 

M  Kenwortbr  v.  Scbofleld,  2  Bam.  ft  C.  94E;  Backmaster  t.  Hamp, 
IS  Tee.  466;  People  v.  White.  6  Cal.  76;  Sanderlln  v.  Roman  GaUioUc 
Chunh.  R.  M.  Cbarlt.  (Oa.)  661;  Bnrke  t.  Haley,  7  111.  614;  Bona 
T.  Rowe,  30  111.  198,  S3  Am.  Dec  184;  Pike  v.  Balch,  3S  He.  SO!,  <1 
Am.  Dec.  249;  (yDoDDell  v.  Leeman,  43  Me.  168,  69  Am.  Dec.  S4; 
SingBtack  t.  Harding,  4  Har.  ft  J.  (Md.)  ISS,  7  Am.  Dec.  669;  Bent  v. 
Cobb,  9  Oray  (Haas.)  397,  69  Am.  Dec.  296;  Davis  t.  Row^  1 
Pick.  (Mass.)  64.  13  Am.  Dec  898:  Johnson  v.  Buck,  36  N.  J.  Law. 
33S,  10  Am.  Rep.  246;  Davis  v.  Robertson,  1  Mill  Const.  (S.  C.)  71. 
12  Am.  Dec.  611;  Meadows  v.  Meadows,  8  HcCord  (S.  C.)  468.  IS 
Am.  Dec  646;  Brock  v.  Jones,  8  Tex.  7S;  Dawson  v.  Miller's  AdmT. 
20  Tex.  171,  70  Am.  Dec.  380;  Brent  v.  Green,  6  I^igh  (Va)  16. 

>*Halleck  V.  Ouy,  9  Cal.  181,  70  Am.  Dec.  643;  Watson's  Adm'r 
V.  Vlolett,  2  Duv.  (Ky.)  832;  Warfleld  v.  Dorsey,  39  Md.  299,  17  An. 
Rep.  662;  Armstrong  v.  Vroman,  11  Minn.  220,  88  Am.  Dec  81;  Tate 
V.  Greenlee,  15  N.  C.  {4  Dev.)  149;  Emley  v.  Drum,  86  Pa.  123, 1»; 
Fulton  V.  Moore,  25  Pa.  468;  Nlcbol  v.  Ridley,  6  Terg.  (Tenn.)  Bl 
26  Am.  Dee.  2G4.  And  see  Hutton  v.  Williams,  35  Ala.  603,  76  Am. 
Dec.  297. 

■T  Pike  T.  Balch,  38  Me.  302,  61  Am.  Dec  249;  and  casee  dted  Id 
note  1,  supra. 

>»awathney  r.  Caaon,  74  N.  C.  6,  21  Am.  Rep.  484;  Dnnham  t. 
Hartman,  163  Mo.  625, 77  Am.  St.  Rep.  741.    Other  casea  bold  that  the 
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al  has  no  binding  force  against  him  as  a  contract  of  sala** 
However  it  may  be,  in  the  caae  of  auction  sales,  not  within 
the  statute,  where  the  bidder  is  bound  from  the  fall  of  the 
hammer,  ;et  in  the  case  of  salee  of  land,  which  are  with- 
in the  statute,  the  bidder  cannot  be  bound  until  his  signa- 
ture is  £xed  to  the  contract  of  sale.  This,  as  has  been  seen, 
may  be  done  by  the  auctioneer  or  his  clerk  immediately 
upon  the  fall  of  the  hammer ;  but  until  it,  or  some  one  of  the 
other  statutory  requirement,  is  complied  with,  the  bidder 
must  have  a  locus  poenitentiae.  Otherwise  he  is  bound 
without  his  signature,  contrary  to  the  statute.'^ 

These  memoranda  of  auctioneers  are  the  substitutes  for 
contracts,  reduced  to  writing,  and  signed  by  the  parties,'^ 

§  894.     SnfSjBiency  of  memonuidnm. 

It  is  not  required  by  the  statute  of  frauds  that  the  mem- 
orandum of  the  contract  of  sale  shall  he  in  any  particular 
form.^'  But  it  is  necessary  that  it  c<mtain  all  the  terms 
and  conditions  that  essentially  belong  to  the  agreement.  It 
muat  contain  the  names  of  vendor  and  vendee,  the  subject 
of  the  sale,  the  price,  the  terms  of  credit,  and  the  conditions 
of  sale,  if  any.  In  other  words  the  memorandum  must 
state  the  contract  with  reasonable  certainty,  so  that  the 
substance  of  it  may  be  clearly  understood  from  the  writing 
itself  without  having  recourse  to  parol  evidence."     Thus 

locDB  poenttentlae  remafna  to  tb«  tfme  of  tbe  fall  of  tbe  hammer,  bnt 
this  Is  practically  the  same  as  the  rule  above  given.    See  post,  S  897. 

x>  Donbam  v.  Hartman,  153  Mo.  625,  77  Am.  St.  Rep.  741. 

»>  Q-wMhaej  v.  Caeon,  74  N.  C.  E,  21  Am.  Rep.  486;  Pike  v.  Balcb, 
38  Me.  302,  61  Am.  Dec.  248;  Cleaves  v.  Fobs,  4  Me.  1,  9;  McComb 
V.  Wright,  4  Johns.  Ch.  (N.  Y.)  6E9. 

«>  Craig  V.  Godfroy,  1  Cal.  415,  64  Am.  Dec.  299. 

as  Bailey  v.  OEden,  3  Johns.  (N.  T.)  39S,  3  Am.  Dec.  509. 

M  McLean  v.  NIcolt,  7  Hvrl.  A  N.  1024;  Fltzmaurlce  v.  Bayley,  9 
H.  L.  Caa.  78;  Rfshton  v.  Wbatmore,  8  Ch,  Dlv,  467;  Potter  v.  Duf- 
fleld,  L.  R.  18  Eq.  4;  Dalton  v.  McBrlde,  7  Grant's  Ch.  288;  Adams 
v.  McMillan.  7  Port.  (Ala.)  73;  Lewis  v.  Wells,  60  Ala.  198; 
Doty  V.  Wilder,  IS  Til.  407,  GO  Am.  Dec  756;  O'Donnell  v.  Leeman, 
43  Me.  168,  69  Am.  Dec.  M;  Horton  v.  McCarty,  63  He.  394;  Gowen 
T.  Kloas,  101  Mass.  449;  Morton  t.  Dean,  13  Mete.  (Mass.)  385; 
Donbam  v.  Hartman,  163  Ho.  626,  77  Am.  St.  Rep.  741;  McEeag  v. 
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an  entry  by  him  in  the  auction  btx^  of  the  name  of  the  bid- 
der, and  the  amount  bid,  is  a  sufficient  memorandum  in 
writing  to  take  the  case  -out  of  the  statute,  whether  the  sile 
be  of  real  or  personal  property.'*  But  a  memorandum  of 
sale,  -which  did  not  state  certain  terms  of  credit  on  notes  widi 
approved  security,  waiving  valuation  and  aj^iaisement 
laws,  was  held  to  he  vrad  imder  the  statute."  So:  "The 
tract  of  land  to  Wm.  Meadows,  jun.,  at  five  dollars  and  for 
^■flight  cento"  is  an  insufficient  memorandum."  And  where 
the  auctioneer,  after  the  bidding  was  over,  asked  the  pur 
chaser  how  he  spelt  his  name,  whereupon  the  latter  wrote 
the  following  on  a  slip  of  paper,  "H.  Piednor,  Jr.  $505,"  it 
was  an  insufficient  manorandum.'^ 

It  is  not  essential,  however,  that  the  whole  baigaiii  be 
contained  in  one  memorandum.  It  will  be  sufficient,  to 
satisfy  the  statute,  if  its  terms  can  be  gathered  from  two 
or  more  detached  papers,  if  the  signed  memorandum  con- 
tains such  referraice  to  the  other  papers  as  to  make  the  lat- 
ter part  of  the  former.  But  the  connection  between  tiw 
signed  and  unsigned  papers  cannot  be  made  by  parol  evi- 
dence; it  must  appear  by  internal  evidence  derived  from 
the  signed  memorandum.'^     Thus  conditions  of  sale  read 

Piednor.  74  Mo.  App.  693;  Johnson  v.  Buck,  36  N.  J.  Iav.  338,  10 
Am.  Rep.  243;  Bailey  v.  Ogden,  3  Jobos.  <N.  T.)  393.  3  Am.  Dec  (09; 
Price  T.  Durin.  GG  Barb.  (N.  Y.)  647;  Parkhurst  v.  Van  Cortlandt,  1 
Johns.  Ch.  (N.  Y,)  278;  Coles  v.  Bowne,  10  Palg©  (N.  T.)  EiG; 
First  Baptist  Church  v.  Blgelow.  16  Wend.  <N.  T.)  28;  Msyer  1. 
Adrian,  77  N.  C.  83;  Meadows  t.  Meadows,  3  UcCord  (S.  C.)  45S. 
16  Am.  Dec.  646;  Smith  v.  Jones,  7  Leigh  (Va.)  166,  30  Am.  Dec 
498;  Brent  v.  Qreen,  6  Leigh  (Va.)  16. 

M  SlngsUck  V.  Harding,  4  Har.  ft  J.  (Md.)  186,  7  Am.  Dec  669. 

SI  Norrls  v.  BUIt,  3S  Ind.  90.  10  Am.  Rep.  136. 

M  Meadows  t.  Meadows,  3  McCord  (S.  C.)  468.  IE  Am.  Dec.  EfS. 

at  McKeag  v.  Piednor.  74  Mo.  App.  693. 

>■  Coles  T.  Tracottafck,  9  Ves.  260;  Dobell  t.  Hutchinson,  3  Adol. 
ft  E.  366;  Dalton  v.  McBrlde,  7  Grant's  Ch.  2SS;  Adams  v.  McMillan. 
7  Port  (Ala.)  73;  Horton  v.  McCarty.  53  Me.  394;  O'Donnell  t. 
Leeman,  43  He.  168,  69  Am.  Dec.  64;  Oowen  v.  E3ou8,  101  Man. 
449;  Morton  T.  Dean,  13  Mete,  (Mass.)  386;  Johnson  v.  Buck.  35  K. 
J.  Law,  338,  10  Am.  Rep.  243.  248;  Parkhurst  v.  Van  CorUandt,  1 
Johns.  Ch.  (N.  Y.)  273;  Price  v.  Dnrln,  66  Barb.  (N.  T.)  647;  Tall- 
man  V.  Franklin,  14  N.  Y.  684. 
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before  the  bidding  comiueDced,  but  not  annexed  to  the  cata- 
logae  on  which  the  purchasers'  names  were  entered,  or 
referred  to  therein,  cannot  be  used  to  supply  the  terms  of 
Bale  omitted  in  the  catalogue."' 

g  895,    SsiHoienoy  of  i^pili^. 

As  has  been  seen  heretofore,  the  auctioneer  is  the  agent 
of  both  parties  and  therefore  a  memorandum,  in  writing, 
made  and  signed  by  the  auctioneer,  or  his  clerk  under  his 
direction  is  a  sufficient  signing  to  satisfy  the  statute  of 
frauds;*"  and  will  bind  the  purchaser  as  well  as  the  ven- 
dor.** But  as  has  been  seen  heretofore,*^  this  rule  does 
not  apply  when  the  auctioneer  is  also  the  vendor.  The 
agent,  to  make  the  signature,  must  be  some  ^ird  person. 
Neither  of  ihe  contracting  parties  can  be  agent  for  the 
other.  A  signature  by  the  vendor  or  purchaser,  of  the  name 
of  the  other,  is  not  a  sufficient  signing.*'  But  it  is  not  neo- 
esaary  that  the  auctioneer,  or  his  clerk  for  him,  sign  sepa- 
rately each  individual  entry  made  on  his  book  of  sales;  it 
18  sufficient  for  him  to  sign  at  the  end  of  the  list  of  sales, 
or  at  some  other  place  on  the  list  indicating  a  signature  of 

MJobnson  v.  Buck,  36  N.  J.  Lav,  33S,  ID  Am.  Rep.  243,  248; 
KenworthT  v.  Scbofleld,  2  Barn,  ft  C.  946;  Hlnde  v.  Whltabouee,  7 
East,  66S. 

M>  EmmerBon  t.  Heelts,  2  Taunt.  3S;  Hlnde  t.  Whitehouee,  7  Bast, 
568;  Adams  v.  HcMlllan,  7  Port  (Ala.)  73;  Craig  t.  Oodfro;.  1  Cal. 
415,  54  Am.  Dec.  299;  Doty  v.  Wilder.  IE  111.  407,  60  Am.  Dec.  7SG; 
Hart  T.  Woode,  7  Blackf.  (Ind.)  568;  Thomcis  t.  Kerr.  3  Bush  (Ky.) 
619,  96  Am.  Dec.  262;  O'Donnell  t.  Leeman,  43  Me.  16S,  69  Am.  Dec. 
54;  Pike  V.  Balch,  38  He.  302,  61  Am.  Dec.  24S;  Bent  v.  Cobb,  9  Gray 
(Mass.)  397,  69  Am.  Dec.  296;  Morton  t.  Dean,  13  Mete.  (Mass.)  385; 
HcComb  T.  Wright,  4  Johns.  Cb.  (N.  7.)  659;  First  Baptist  Church 
V.  BlEOlow.  16  Wend.  (N.  T.)  28;  Pugh  t.  Chesseldine,  11  Ohio,  109, 
37  Am.  Dec;.  414;  Elplecopal  Church  of  Macon  v.  Wiley,  2  Hill  Eg. 
(S.  C.)  ES4,  30  Am.  Dec.  3SG;  Gordon  t.  Saundere,  2  McCord  Ch.  {H. 
C.)  164;  Harvey  y.  Stevens,  43  Vt.  655;  Smith  t.  Jones,  7  Lelgb  (Va.1 
165,  30  Am.  Dec.  498;  Brent  v.  Green.  6  Leigh  (Va.)  16. 

MAste,  S  SSq  et  seq. 

*»  Ante,  E  892^  . 

ojobnson  v.  Buck,  36  k.  J.  Lav,  338,  10  Am.  Rep.  243,  246; 
Wrlgbt  T.  Dannab,  2  Camp.  203;  Sbarman  v.  Brandt,  L.  R.  6  Q.  B 
720;  Bent  v.  Cobb,  9  Gray  (Mass.)  397,  69  Am.  Dec.  295. 
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the  whole,  for  each  day,  where  the  sale  continues  more  thao 
one  day.**  The  signing  by  the  auctioneer  of  the  name  of 
the  highest  bidder  on  the  side  of  the  printed  advertisemeDt, 
with  an  entry  of  the  price  bid,  is  a  sufficient  signing  of 
the  contract  to  bind  the  bidder.*' 

The  clerk  of  the  auctioneer  has  the  same  authority  u 
his  master,  and  an  entry  by  him  under  the  direction  of  the 
anctioneer  is  sufScient.*^  "In  all  extensive  auction  sales,  & 
clerk  is  indispensably  necessary,  and  the  employment  of 
one  is  safest  for  both  vendor  and  vendee.  Great  incon- 
venience would  be  experienced,  and  mudi  mischief  done,  if 
we  were  to  decide  that  a  memorandum  signed  by  the  a1l(^- 
tioneer's  clerk  was  not  as  complete  a  compliance  with  the 
statute  as  the  signature  by  the  auctioneer  himself."*'  Thns, 
the  signature  of  the  purchaser  to  the  conditions  of  sale, 
made  by  the  auctioneer's  clerk,  as  the  bids  are  publicly  an- 
nounced, is  a  sufficient  signing  within  the  statute  of  frauda.** 
But  an  agent  of  the  owner  of  land,  engaging  an  auctioneer 
to  make  sale  thereof  cannot,  as  the  latter's  clerk,  make  an 
entry  of  the  sale,  so  as  to  bind  the  bidder  to  whom  Hhe  prop- 
erty is  finally  knocked  off  by  the  auctioneer,**  Such  a 
memorandum  does  not  satisfy  the  statute  of  frauds.^  So 
an  entry  made  by  the  vendor  in  his  book  of  sales,  of  the  name 

"Price  T.  Durin,  U  Barb.  (N.  Y.)  647. 

4»  Proctor  T.  Flnley,  119  N.  C.  536. 

"Bird  V.  BoMlter,  i  Bam.  ft  Adol.  443;  Clarkson  v.  Noble,  2  U. 
C.  Q.  B.  361;  Adams  v.  McMIUan,  7  Port  (Ala.)  78;  Doty  t.  Wilder, 
IB  111.  407,  60  Am.  Dec.  756;  Hart  v.  Woods.  7  Blackf.  (Ind.)  66S; 
NorrlB  T.  Blalr,  39  Ind.  90,  10  Am.  Rep.  1S6;  Alna  v.  Ptummer,  4  Ue. 
258;  Jobneon  v.  Buck,  35  N.  J.  Lan,  338,  10  Am.  Rep.  213;  Froat  t. 
Hill.  3  Wend.  (N.  Y.)  38G;  First  Baptist  Cliurcli  v.  Blgelow,  16 
Wend.  (N.  Y.)  28;  Cherry  v.  Long,  61  N.  C.  (Phil.)  466;  Harvey  t. 
Stevens,  43  Vt.  653;  Smith  t.  Jones,  7  Lelsb  (Va.)  165,  30  Am.  Dec. 
498.  But  see  Meadows  v.  Meadows,  S  McCord  (S.  C.)  468,  15  Am. 
Dec.  646;  Carmack  v.  Masterson,  3  Stew,  ft  P.  (Ala.)  411. 

"  Brockenbrough,  J.,  In  Smith  »,  Jones,  T  Leigh  (Va.)  16B,  30  Am. 
Dec.  498. 

*s  Johnson  v.  Buck,  36  N.  J.  Law,  338,  10  Am.  Rep.  243;  Bird  T. 
Boulter,  4  Barn.  A  Adol.  443;  Harvey  v.  Stevens,  43  Vt.  663. 

<B  Howell  V.  Sbewell,  96  Oa.  454,  Gl  Am.  St  Rep.  148;  Bamber  v. 
Savage,  62  Wis.  110,  38  Am.  Rep.  723. 

BO  Howell  V.  Shewell,  96  Ga.  464,  61  Am.  St.  Rep.  148. 
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of  the  buyer  and  the  terma  of  the  contract  of  sale,  which 
was  read  to  the  agent  of  the  vendee,  making  the  purchase, 
and  assented  to  by  him,  was  held  an  insufficient  memoran- 
dum, it  not  being  signed  by  the  party  to  be  charged  or  his 
agent** 

g  886.    Time  of  making  and  Bigninp  memorandiun. 

But  in  order  to  make  euch  a  signing  as  will  bind  the  poi^ 
chaser,  and  satisfy  the  statute,  the  insertion  of  the  name  of 
the  purchaser  in  the  memorandum  of  sale  must  be  made  by 
the  auctioneer  or  his  clerk,  immediately,  or  as  soon  aa  prac- 
ticable, after  receiving  hia  bid,  and  striking  down  the  ham- 
mer. The  auctioneer  cannot  wait  until  after  the  sale  is 
over,  and  at  a  different  place ;  but  it  must  be  done  by  him 
or  bj  his  clerk  under  his  direction  at  the  time  and  place  of 
the  sale."*'  It  is  not  sufficient  for  the  auctioneer  to  enter, 
in  the  absence  of  the  purchaser,  the  sale  on  his  book  at  his 
oflBce  upon  his  return  from  the  place  of  sale,  he  having  no 
sufficient  memorandum  of  the  sale,  made  at  the  time,  from 
whi<^  to  make  the  entry. ''^  The  statute  does  not  say  "that 
the  memorandum  in  writing  shall  be  contemporaneous  with 
the  sale.  But  the  courts,  upon  principles  of  just  policy, 
have  bound  up  the  words  by  this  restriction,  in  order  to 
prevent  men  from  being  ensnared  by  contracts  subsequently 
reduced  to  writing  by  agents."**  The  auctioneer  is  the 
agent  of  each  party  at  the  time  of  the  sale,  but  not  after- 
wards.'' 

As  has  been  said:  "The  principle  of  all  the  cases  ia, 
that  the  auctioneer  at  the  sale  is  the  agent;  that  the  pur- 

"  Bailey  t.  Ogden,  3  Johns.  (N.  Y.)  899,  3  Am.  Dec.  609. 

iiHeComb  v.  Wright.  4  Johns.  Ch.  (N.  T.)  669,  663;  CtrIk  v.  Ood- 
troy,  1  Cal.  41G,  64  Am.  Dec.  299;  Hlcke  v.  Whltmore,  12  Wend.  (N. 
T.)  S48i  Smith  v.  Arnold,  5  Maeon.  414,  Fed.  Cob.  No.  13.004;  Oil] 
T.  Btcknell.  2  Cush.  (Mass.)  365,  368;  Horton  v.  McCarty.  63  Me. 
394;  Schmidt  v.  Qulnzel.  56  N.  J.  Eq.  792.  Compare  White  v.  EKthl- 
quUt  Mfg.  Co.,  179  Mbbb.  427,  where  the  signing  of  the  memorandum 
by  the  auctioneer  on  the  day  alter  the  sale  was  held  good,  for  the 
pur[ioae  of  eatlefylng  the  statute  of  frauds. 

•■  Horton  v.  McCarty,  63  Me.  894. 

*«  Story,  J..  In  Smith  v.  Arnold,  6  Mason,  419,  Fed.  Cas.  No.  13,004. 

9s  Cralg  T.  Oodfroy,  1  Cat.  415,  64  Am.  Dec.  299. 

C.  &  S.— 118. 


Digitized  byGoOgIc 


1874  AUCTIONBERS.  ETC.  g  8% 

chaser  b;  the  act  of  bidding,  calls  on  him  or  his  d^  to  pnt 
down  his  name  as  the  purchaser.  The  entry,  being  made  in 
his  presence,  is  presumed  to  be  made  with  hia  sanction, 
and  to  indicate  his  approval  of  the  terms  thus  written  down. 
In  such  cases  there  is  but  little  danger  of  mistake  or  frani 
But  if  B  third  person,  not  present,  or  even  the  auctioneer, 
may  afterward  add  the  name  of  another  purchaser,  he  msv 
strike  out  the  name  already  inserted,  and  substdtnte  thit  of 
a  new  and  different  purchaser.  He  may  defeat  rights  alreadj 
vested.  He  may  impose  liabilities  never  contracted.  The 
party  to  be  charged  may  thus  be  held  liable  by  a  writing  he 
never  saw,  signed  by  an  agent  of  whom  he  never  heard.  For. 
as  the  memorandum  in  these  cases  is  the  only  evidence  of 
the  contract,  no  parol  testimony  can  be  received  to  show  that 
the  terms  had  not  been  truly  and  correctly  stated.  The  nilc 
applicable  to  auctioneers'  sales  was  not  established  widioul 
strong  opposition  from  able  jurists.  Every  principle  of  jus- 
tice and  sound  policy  requires  that  the  limitation  thrown 
aroimd  them  should  be  rigidly  adhered  to  by  the  courts, "** 

Thus  an  entry  in  the  sale  book  of  an  auctioneer  in  the 
afternoon  of  the  same  day  the  sale  occurred  does  not  comply 
with  the  requirements  of  that  section  of  the  statute  of  frsnds 
which  requires  the  entry  to  be  made  at  the  time  of  the  sale,'' 
But  the  entry  in  the  book  of  sales  need  not  be  made  ri^t  xt  the 
time  of  sale,  if  it  is  entered  as  soon  as  practicable  thereafier, 
from  a  pencil  memorandum  on  a  loose  slip  of  paper,  made  nl 
the  moment  of  the  sale.  Such  an  entry  will  be  regarded  as  the 
original  entry,''*  In  a  New  York  case,  however,  it  has  been 
held  under  the  New  York  statute  that  it  is  not  enough  thnt 
a  minute  in  pencil  be  made  at  the  place  of  sale  of  the  sums 
bid  and  the  name  of  the  highest  bidder,  although  an  entrr 
be  immediately  thereafter  made  in  a  sale  book,  setting  forth 
all  the  particulars  prescribed  by  statute,  if  such  entry  be 
made  at  a  place  different  from  that  where  the  sale  was  had,** 

"Walker  v.-  Herring.  21  Orat  (Va.)  678.  8  Am.  Rep,  616. 
"  Craig  V.  Godfroy,  1  Cal.  *16.  B4  Am.  Dec  299. 
>B  Episcopal  Cburcb  v.  Wiley,  2  Hill  Eq.  (S.  G.)  684,  80  Am.  Dec 
386. 
■■HickB  v.  Wbltmore,  12  Wend.  (N,  T.)  G48. 
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§  8d7.    Completion  of  wle — Witlidrawal  of  propert;  or  bid. 

When  property  ie  put  up  at  public  auction,  it  presentB 
an  offer  for  the  tiiakiiig  of  a  contract,  which  becomes  com- 
plete when  a  proper  counter-offer  or  bid  made  by  the  other 
party  is  accepted  by  the  auctioneer,  and  the  property 
knocked  down  to  such  bidder.  If  the  offer  of  sale  is  unac- 
companied by  any  special  terms  or  conditions  the  sale  is 
complete  and  title  to  the  property  passes  to  the  purchaser 
immediately  upon  the  fall  of  the  hammer,"'  though  he  is 
not  entitled  to  the  posseseiou  of  such  property  until  he  has 
paid  or  tendered  the  amount  of  his  bid,*'  Where,  however, 
the  offer  of  sale  is  accompanied  by  certain  terms  or  condi- 
tions, such  sale  does  not  become  complete  until  those  terms 
or  conditions  have  been  complied  with,*^  although  there  has 
been  a  tender  of  money  in  satisfaction  of  the  amount  bid," 
unless  they  have  been  waived.**  But  until  the  property  is 
knocked  off  to  him  a  bidder  acquires  no  right  to  compel  a 
conveyance  thereof  to  him." 

Like  all  other  cases  of  offer  and  acceptance,  as  a  general 
rule,  a  locus  poenitentiae  remains  to  either  party  until  the 
contract  is  completed.  Althou^  the  bidder  baa  already 
placed  his  bid  on  the  property,  he  may  withdraw  it  at  any 
time,  until  it  is  accepted  and  the  property  knocked  down  to 
him.*"     Likewise  the  owner  of  the  property  may  withdraw 

MCoker  v.  Dawkina.  20  Fla.  Ill;  Lucas  v.  Wallace,  42  III.  App. 
172;  Clark  v.  Qreoley,  62  N.  H.  394;  JenaeBo  v.  Wendell,  61  N.  H. 
63,  12  Am.  Rep.  48;  Noah  v.  Pierce,  86  Mich.  70;  Proctor  v.  Flnler, 
119  N.  C.  636.    Compare  Pike  v.  Balch,  3S  Me.  302.  61  Am.  Dae.  248. 

Bi  Wakefield  v.  Gorrle,  6  U.  C.  Q.  B.  169;  Jennings  v.  Weot,  40 
Kan.  373;  Mazoue  v.  Caze,  18  La.  Ann.  31;  WaloBcott  v.  Smith,  68 
Ind.   312. 

•1  WIlllamH  T.  Conooway,  3  Houst.  (Del.)  63;  Morgan  T.  East,  126 
Ind.  42;  Matthews  t.  McBlroy,  79  Mo.  202;  Clark  T.  Greeley,  62  N. 
H.  394. 

■3  Morgan  r.  Bast,  126  Ind.  42. 

"Burt  v.  Kennedy,  3  Penny.  (Pa.)  238;  Mitchell  v.  Zimmerman, 
109  Pa.  183,  68  Am.  Rep.  715;  Sweeney  t.  Vaughn,  94  Tenn.  S34. 

«■  Tillman  v.  Dunman,  114  Ga.  406,  88  Am.  St.  Rep.  28. 

••  Payne  v.  Cave,  3  Term  R.  148;  Warlow  v.  Harrison,  1  El.  ft  El. 
296,  29  Law  J.  Q.  B.  14;  Cull  v.  Wakefield,  6  U.  C.  Q.  B.  (0.  S.)  178; 
BlosBom  V.  Milwaukee  A  C.  R.  Co.,  3  Wall.  (U,  S.)  196;  Hibernla  Sav. 
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it  at  any  time  before  the  fall  of  the  hammer,  even  thoi^ 
the  sale  was  advertiaed  to  be  without  reserve ;"  but  in  such 
a  caae,  as  the  auctioneer  is  liable  to  the  highest  bidder,  and 
as  the  vendor  must  indemnify  him,  he  withdraws  his  prop- 
erty at  his  own  risk.'*  And  this  right  of  the  vendor  exista, 
althou^  such  withdrawal  is  the  reeult  of  collusion  between 
himself  and  another.**  An  officer  offering  property  at  a 
judicial  sale  may  withdraw  it  before  it  is  knocked  off,  except 
when  his  discretion  is  controlled  by  the  order  of  aale.^"  So 
an  executor  may  withdraw  property  offered  for  sale  at  pub- 
lic outcry  after  bids  are  received  and  cried,  but  before  it  h 
knocked  off  to  die  highest  bidder.'' 

D.    Powera  of  Auctioneer. 
§  898.     How  conferred. 

As  has  been  seen,  the  relation  existing  between  seller  an<l 
auctioneer  is  that  of  principal  and  agent;  hence,  any  au- 
thority possessed  by  the  auctioneer,  as  such,  is  derivative 
only,  and  is  conferred  upon  him  by  his  principal,  as  in  all 
other  agencies,  either  by  deed,  by  writing  not  under  seal, 
by  parol,  or  by  implication.''^  But  it  need  not  assume  any 
particular  form,  nor  is  it  necessary  that  it  be  in  writing; 
and  although  it  is  an  authority  to  sell  real  eetate,  parol  au- 
thority will  be  sufficient.'*     So  his  authority  may  be  implied 

A  Loan  Soc.  7.  Behnke,  121  Cal.  339;  Tillman  v.  DanDiaa,  114  Oa- 
406,  88  Am.  St.  Rep.  38;  Qrotenkemper  v.  Achtermerer.  11  Buh 
(Ky.)  2Z2;  Flaher  v.  Seltzer,  3S  Fa.  308,  62  Am.  Dec  335;  Hartwell 
T.  Ounie?,  16  R.  I.  78. 

*TWar1ow  V.  Harrison,  1  El.  A  El.  295,  29  Law  J.  Q.  B.  14;  Cull 
V.  Wakefield,  6  U.  C.  Q.  B.  (O.  S.)  178;  Tillman  v.  Dunman.  114  Ga. 
406,  8S  Am.  St.  Rep.  2S;  Corryolles  t.  Mossy,  3  Ia.  (0.  S.)  504; 
Baham  v.  Bach,  13  La.  2ST,  33  Am.  Dec.  561;  Hartwell  v.  Gnraer,  Ifi 
R.  L  78. 

<a  Warlow  v.  Harrison.  29  Law  J.  Q.  6.  14. 

<«  Tillman  v.  Dunman,  114  Ga.  406,  88  Am.  St.  Rep.  28. 

'»  Tillman  v.  Dunman,  114  Ga.  40S,  SS  Am.  St.  Rep.  38. 

Ti  Tillman  v.  Dunman,  114  Ga.  406,  88  Am.  St  Rep.  23. 

T>  Pike  V.  Wilson,  1  Jur.  (N.  S.)  59;  Cronan  v.  McDonoKfa'a  Sacree- 
alon,  12  La.  Ann.  269;  Florance  v.  Richardson,  2  La.  Ann.  663. 

's  Doty  V.  Wilder,  15  111.  407,  60  Am.  Dec.  756;  Yourt  v.  Hopkins. 
24  HI.  329. 
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from  the  principal's  conduct.  Thus,  where  the  latter  sende 
goods  to  an  auction  room,  he  will  be  deemed  to  have  thereby 
impliedly  authorized  the  auctioneer  to  sell  them  at  auction 
unless  there  is  something  showing  the  contrary,  and  a  bona 
fide  purchaser  at  such  sale  will  be  protected.'*  But  an 
agent  authorized  to  sell  property  is  not  impliedly  authorized 
to  sell  it  at  auction,  where  he  is  clothed  with  the  usual 
power  to  sell ;  and  a  purchaser  at  such  a  sale,  with  notice  of 
agent's  powers,  or  where  the  circumstances  were  such  as  to 
put  him  upon  inquiry,  who  fails  to  make  inquiries,  takes 
no  title." 

Batiflcation.     An  auctioneer's  acts  may  also  be  made 

binding  on  the  principal  by  his  ratification  thereof,  although 
they  were  previously  unauthorized.  Thus,  where  one  sells 
the  lands  of  another  at  public  auction,  assuming  to  act  as  his 
agent,  and  receives  a  portion  of  the  purchase  money,  which  he 
returns  to  the  purchaser  because  of  an  alleged  defect  in  the 
title,  after  the  owner  has  tendered  a  deed  to  the  purchaser, 
and  has  notified  the  agent  in  writing  not  to  return  the  mon- 
ey, the  acts  of  the  owner  are  such  a  ratification  of  the  agent's 
acts  as  will  entitle  the  former,  upon  showing  a  good  record 
title,  to  recover  of  the  latter  the  purchase  money  returned, 
as  money  received  and  had  to  the  use  and  benefit  of  the 
former." 

§  899.  ImpUed  powers — To  prcBoribe  terms  of  tale  and  mlet 
of  biddintr. 
Primarily,  the  owner  of  property  offered  for  sale  at  auc- 
tion has  the  right  to  prescribe  the  manner,  conditions,  and 
terms  of  sale;  and  where  these  are  reasonable  and  made 
known  to  the  buyer,  they  are  binding  upon  him,  and  he  can- 
not acquire  a  title  in  opposition  to  them  and  against  the 
consent  of  the  owner.*"  And  an  auctioneer,  being  a  special 
agent,  has  only  certain  powers,  with  notice  of  which  the 

I*  Morgan  t.  Darragb,  39  Tex.  171;  Pickering  v.  Buak,  16  Bast,  38. 

"  Towle  T.  Leavltt.  S3  N.  H.  360,  66  Am.  Dec.  196. 

!•  Hontgamerr  v.  Pacific  Coast  Land  Bureau,  94  Cal.  284,  28  Am. 
St.  Rep.  122. 

11  Farr  v.  John,  23  Iowa,  286,  92  Am.  Dec.  426;  Poree  v.  Bonneval, 
6  lA.  Ann.  386;  Layton  v.  Hennen,  3  La.  Ann.  1. 


Digitized  byGoOgIc 


1878  AUCTIONEERS,  ETC.  §  899 

purchaser  is  charged,  snd  be  cannot  get  a  good  title  U  tlie 
auctioneer  exceeds  the  terms  prescribed  by  the  owner." 
Thus,  the  owner  of  property  being  sold  at  auction  may 
cause  the  auctioneer  to  publicly  announce  that  no  bids  less 
than  five  cents  Tvill  be  received ;  and  after  such  notice  a  per- 
son v/ho  bids  only  <Hie  cent  in  advance  of  a  previooB  tad, 
although  the  previous  one  was  a  bid  left  by  an  absentee,  ac- 
quires no  title  to  the  article  upon  which  he  bid.'*  So  it  is 
competent  for  the  vendor  to  fix  a  minimum  price  belov 
which  die  property  shall  not  be  sold  f  or  to  reserve  to  him- 
self the  ri^t  to  bid,**  or  to  employ  another  to  bid  for  him;" 
but  he  must  give  fair  notice  of  the  fact,  so  that  no  one  will 
be  misled  or  deceived  in  the  sale.**  The  advertisements 
of  the  sale  are  no  part  of  the  conditions  of  sale  unless  ex- 
pressly made  so,** 

But  where  the  owner  haa  not  exercised  his  right  to  pre- 
scribe aucb  terms  and  conditions,  he  impliedly  authorizes 
the  auctioneer  to  do  so,  and  the  latter  has  much  latitude  and 
discreti<HL  in  prescribing  such  terms  as  are  usual  in  like 
cases,  or  as  will  exclude  puffers  and  fraudulent  bidders,  and 
secure  the  real  purchasers  in  offering  their  bids.**  If  the 
owner  of  the  premises  had  authorized  the  auctioneer  to  sell 
at  public  auction,  without  patting  any  limitations  on  his 
authority,  a  purchaser  in  good  faith  ^ereat,  relying  upon 
the  general  terms  prescribed  by  the  auctioneer,  would  get 
a  good  title  to  the  property.*'  But  the  auctioneer  cannot, 
at  the  time  of  sale,  make  representations  that  vary  or  con- 
tradict the  printed  conditions  upon  wMdi  the  sale  by  auction 
proceeds.*'     He  may,  however,   make  represeaitationB  that 

'*  Bush  T.  Cole,  28  N.  T.  261.  84  Am.  Dec  343;  The  Honte  All«ere. 
B  Wheat  (U.  S.)  645. 
i»  Farr  v.  John,  23  Iowa,  286,  BS  Am.  Dec.  42S. 
M  Miller  V.  Baynara,  2  Houst.  (Del.)  659,  83  Am.  Dec  168. 
81  Miller  T.  Bajnard,  2  Houst  (Del.)  669,  88  Am.  Dec.  168. 
>i  Miller  7.  Baynard,  2  Houst  (Del.)  569,  83  Am.  Dec.  168. 
■sMtllerv.  Baynard,  2  Houst.  (Del.)  659,  83  Am.  Dec.  168. 
*i  Asbcom  T.  Smith,  2  Pen.  ft  W.  (Pa.)  211,  21  Am.  Dec  437. 
at  Bateman,  Auctions,  i  114;  Holder  v.  Jackson,  11  U.  C.  C.  P.  543. 
B*  BuBh  V.  Cole,  28  N.  T.  261,  84  Am.  Dec.  S43. 
8' Powell  V.  Edmunds,  12  Bast.  7;  Shelton  v,  Llvlns,  2  Cromp.  A 
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are  consiBtent  witb  and  explanatory  of  sucb  printed  condi- 
tions." 

§  900.     In  aooeptintr  bids. 

As  a  necessary  incident  to  the  power  to  conduct  tbe  sale 
the  auctioneer  liaa  the  implied  power  to  accept  bids  and 
may  prescribe  the  nilea  of  bidding.  An  auction  being  an 
open  sale,  be  cannot,  in  general,  refuse  to  accept  bids  that 
comply  with  tbe  prescribed  rules  of  bidding,^*  but  where 
the  sale  is  advertised  as  "without  reserve"  he  ought  not  to 
accept  a  bid  from  the  vendor  or  any  one  acting  on  his  be- 
half."" Nor  is  he  obliged  to  take  the  bid  of  an  irresponsi- 
ble or  insufficient  person.'^  And  he  should  refuse  the  bid 
of  a  person  who  is  laboring  under  some  incapacity,  such  as 
a  lunatic,  infant,  drunken  person,  or  person  standing  in 
a  fiduciary  relation  to  the  property  sold.'^  He  may  also 
refuse  trifling  advances  offered  by  bidders  in  the  course  of 
the  sale,  especially  where  that  kind  of  bidding  is  initiated 
at  the  outset  and  the  sum  so  offered  is  incommensurate  with 
the  actual  known  value  of  the  property.'^  He  may  require 
bidders  to  be  ready  to  comply  with  the  terms  of  sale,  and 
may  exercise  his  discretion  as  to  the  sufficiency  of  security 
furnished  by  a  bidder."*  So  he  may  refuse  to  accept  a  further 
bid  from  the  owner  of  the  property,  where  the  latter  has  re- 
served the  right  to  make  one  bid,  and  has  already  exercised 

J.  411;  Poree  t.  Bonneval,  6  La.  Add.  3S6;  Layton  v.  Hennea,  3  La- 
Ann.  1;  Chouteau  v.  Ooddln,  39  Mo.  229,  90  Am.  Dec.  462. 

■■Chouteau  v.  Ooddln,  39  Ho.  229,  90  Am.  Dec.  462;  Lessee  ol 
Wright  V.  Deklyue,  Pet  C,  C.  204,  Fed.  Gas.  No.  18,076;  Rankin  t. 
HattbewB.  29  N.  C.  (T  Irad.)  286;  SatterBeld  t.  Smith.  33  N.  C.  (11 
Ired.)  60;  Cannon  t.  Mitchell,  2  Desaus.  Eq.  (S.  C.)  321;  Waln- 
wrlght  T.  Read,  1  Desaua.  Eq.  <S.  C.)  673,  6S2. 

•e  Holder  v.  Jackson.  11  U.  C.  C.  P.  543. 

MWarlow  T.  HanlBon,  1  EI.  *  El.  29S;  Thomett  v.  Halaea,  IS 
Meee.  ft  W.  367. 

«•  Hobbs  T.  Beavere,  2  Ind.  142.  62  Am.  Dec.  600;  Den  v.  Zellers, 
7  N.  J.  I^w,  163;  or  Insolvent  person.  Taylor  v.  Harnett,  26  Misc. 
(N.  T.)   362. 

•»  Kinney  ».  Showdy,  1  Hill  (N.  T.)  644. 

•■  Taylor  v.  Harnett.  26  Misc.  (N.  T.)  362. 

'*  Michel  T.  Kalaer,  25  La,  Ana.  67. 
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that  right,"  So  generally,  he  may  exercise  his  discretioD 
as  to  whether  he  will  receive  a  bid  from  a  particular  pn- 
son.*'  It  is  not  necessary  that  a  bid  should  be  accepted  in 
any  special  fonn,  for  although  it  is  usually  accepted  b? 
the  fall  of  the  hammer,  it  may  also  be  done  by  any  words 
or  signs  that  manifest  to  the  bidder  that  he  may  have  ihe 
property  upon  paying  the  amount  of  his  bid  and  ewnplv- 
ing  with  the  terms  of  sale.*'  Where  two  or  more  persona 
claim  the  bid  on  property  that  has  been  knocked  down,  it 
may  be  put  up  for  sale  again  at  that  bid,  as  the  bid  of  audi 
of  these  persona  as  the  auctioneer  sees  fit** 

§  901.    To  oolleot  pmcliase  money  or  deponti. 

There  ia  a  difference  between  the  sale  of  real  and  pe^ 
sonal  property,  aa  to  the  extent  of  the  auctioneer's  authoritv 
to  collect  the  purchase  price.  In  the  absence  of  anvtbing 
showing  a  contrary  intention,  an  auctioneer  authorized  to 
sell  and  deliver  personal  property,  has  implied  authority 
to  receive  the  purchase  money."  But  where  he  has  beai 
employed  to  sell  real  estate,  ordinarily  he  would  not  be  en- 
titled to  receive  the  price.  Where,  however,  the  terms  of 
his  employment,  and  of  the  authorized  sale,  contemplate 
such  payment  at  the  time  of  the  auction,  and  before  tiie 
completion  of  the  sale  by  a  delivery  of  the  deed,  his  im- 
plied authority  may  extend  to  receiving  the  deposit  and  so 
much  of  the  purchase  price  ae  the  terms  of  the  sale  require 
to  be  paid  down;"*"  though  it  is  not  essential  that  he  should 

»»  Parfltt  T.  Jopaon.  36  Law  T.  (N.  S.)  261.  46  Law  J.  Q.  B.  BM. 

M  Holder  v.  Jackson,  11  U.  C.  C.  P.  B43. 

»  Coker  v.  Dawklne.  20  FlB.  141;  Chamberlain  v.  Bain,  ZT  111.  APP- 
S34;  Orotenkemper  v.  Acbtermeyer,  11  Buah  (K7.)  221;  State  t. 
Hoboken  Second  Nat  Bank,  U  Hd.  S26;  Sherwood  v.  Beads,  7  HiU 
(N.  T.)  431. 

*s  Conover  v.  Walling,  IG  N.  J.  Eq.  173;  Warohlme  v.  Ontf,  S3  Mil. 
98.    And  see  Ives  v.  Tregent,  29  Mich.  390. 

MThompeOD  v.  Kellr.  101  Mass.  291,  3  Am.  Rep.  3G3;  Coppln  t. 
Walker,  7  Taunt.  237;  WUllamB  v.  HUllngton,  1  H.  Bl.  81. 

100  Thorn paon  v.  Kelly,  101  Mass.  291,  3  Am.  Rep.  353;  Sykee  t. 
ones,  5  Mees.  A  W.  646;  Jehnsan  y.  Buck,  3G  N.  J.  Iaw,  338, 10  An. 
Rep.  243.    See,  also,  Johnson  v.  Barkley,  47  La.  Ann.  BS. 
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receive  the  deposit  or  amount  to  be  paid  down,  on  the  day 
of  aale."" 

A»  a  general  rule  he  may  not  receive  anything  but  cash 
in  payment*"'  Thus,  he  has  no  implied  authority  to  re- 
ceive as  payment  a  check  upon  a  bank,  in  which  the  drawer 
has  at  the  time  no  funds,*"*  nor  a  bill  of  exchange.*"* 
But  where  it  is  customary  for  an  auctioneer  to  receive  a 
check  in  lieu  of  cash  for  the  deposit,  such  a  payment  may 
be  received,  and  the  auctioneer  will  not  be  guilty  of  negli- 
gence although  the  check  was  dishonored.'"' 

§  902.     To  sue  purchaser  in  hi*  own  name. 

An  auctioneer  has  a  special  property  in  goods  that  are 
delivered  to  him  to  be  sold,  and  sold  by  him,  and  a  lien 
thereon  for  the  charges  of  sale,  the  commission  and  auction 
duty;  so  that  he  may  maintain  an  action  in  his  own  name 
for  the  purchase  price,  or  for  the  goods  themselves,*""  al- 
though the  sale  is  at  the  owner's  house,  and  the  goods  were 
known  to  be  his  property.*"^  This  also  applies  to  an  assignee 
of  such  auctioneer.'"^     And  it  has  been  held  that  a  public 

101  Pincknej  v.  Hagadorn,  1  Duer  (N.  Y.)  89. 

lo:  Bji.es  v.  Ollea,  5  Meee.  ft  W.  S45;  Ferrers  v.  Robins,  2  Gromp. 
H.  ft  R.  152;  WlUiBtns  v.  HlUlngton,  1  H.  Bl.  81;  WilllamB  v.  EvaDB, 
L.  R.  1  Q.  B.  352. 

loa  Moulton  v.  Bowker,  lie  Maas.  36,  19  Am.  Rep.  312,  Huffcut, 
Cas.  226. 

i><  Sykes  v.  Giles,  6  Mees.  ft  W.  646;  Williams  v.  Evans,  L.  R.  1 
Q.  B.  352;  Teylor  v.  Wilson,  11  Mete.  (Mass.)  44.  46  Am.  Dec  180. 

lOB  Parrer  v.  L«cy,  26  Ch.  Div,  636. 

lanWllIIomB  T.  Mllllagton,  1  H.  Bl.  81;  Robinson  v.  Rutter,  4  Bl. 
A  Bl.  964;  Beller  v.  Blocl(,  19  Ark.  666;  Planlgan  v.  Cnill,  63  111.  362; 
Millar  V.  Campbell,  3  A.  K.  Marsli.  (Ky.)  626;  Thompson  v.  Kelly, 
101  Mass.  291,  3  Am.  Rep.  363;  Tyler  t.  Freeman,  3  Cusli.  (Mass.) 
261;  Hulae  v.  Young,  16  Johns.  (N.  Y.)  1;  Mlnturn  v.  Main,  7  N.  Y. 
220;  Nixon  T.  Zurlcalday,  12  App.  Div.  {N.  Y.)  287. 

•ai  WlUlama  v.  Mlllington,  1  H.  Bl.  81.  In  thfa  case  Lord  Loush- 
borough,  C.  J.,  held,  that  the  auctioneer  had  a  poeeessian  of  the 
goods,  coupled  with  an  Interest  In  them,  and  not  a  bare  custody, 
like  a  servant  or  a  shopman,  and  that  It  made  no  difference  wheth- 
er the  sale  be  on  the  owner's  premises,  or  In  a  public  auction  room; 
for.  la  both  cases,  there  Is  an  actual  posBesaion,  and  not  a  bare 
Authority  to  sell. 

lo"  Nixon  V.  Zurlcalday,  12  App.  Div.  (N.  Y.)  287. 
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auctioneer  who  sells  goods  for  another  may  maintain  an  action 
for  tiie  price,  althotigh  lie  has  received  bis  advaDcee  and  ecsor 
missioDS  and  has  no  interest  in  the  property  sold  or  its  pro- 
ceeds.^*" But  this  right  of  the  auctioneer  is  subject  to  the 
principal's  right  to  take  the  collection  into  his  own  bands, 
and  maintain  an  action  in  his  own  name.^"* 

In  the  case  of  real  estate,  however,  the  auctioneer  ordi- 
narily does  not  have  authority  to  receive  the  purchase  price. 
"But  when  the  terms  of  his  employment,  and  of  the  author 
ized  sale,  contemplate  the  payment  of  a  deposit  into  Iiii 
hands  at  the  time  of  the  auction,  and  before  the  completion 
of  the  sale  by  the  delivery  of  the  deed,  he  stands,  in  rela- 
tion to  such  deposit,  in  the  same  position  as  he  does  to  the 
price  of  personal  property  sold  and  delivered  by  him.  He 
may  receive  and  receipt  for  the  deposit;  his  lien  for  oom- 
miasions  will  attach  to  it;  and  we  see  no  reason  why  he 
may  not  sue  for  it  in  his  own  name,  whenever  an  action  ior 
the  deposit,  separate  from  the  other  purchase  mon^,  may 


g  903.    Cannot  »U  <m  credit. 

It  is  the  ordinary  power  of  an  auctioneer  to  sell  for  cash 
only,  and  hence  it  is  a  necessary  corollary  to  this  rule  that 
he  has  no  power  to  sell  on  credit,  unless  there  is  a  custom 
or  special  authority  to  that  eftect;"'  and  if  he  does  gire 
credit,  without  authority,  for  the  payment  of  goods  sold  by 
him,  he  will  be  liable  to  his  principal  for  any  loss  that  may 
result  therefrom."' 

§  904.    Nor  sell  at  private  sale. 

It  is  one  of  the  elements  of  the  definition  of  an  auctioneer 
that  he  "sell  at  public  auction."     An  auctioneer  therefore 

lOT  Mlnturn  v.  Main,  7  N.  T.  S20. 

iioGlrard  v.  Taggart.  G  Serg.  ft  R.  (pa.)  19.  9  Am.  Dec.  3M. 

Ill  TbompBOn  v.  Kelly,  101  Maes.  291,  3  Am.  Rep.  353;  JobosoD  *. 
Bucic,  36  N.  J.  L:iw,  33S,  10  Am.  Rep.  243. 

iiiWlIllamB  V.  Mllltagton,  1  H.  Bl.  81;  8;kes  y.  Otlea,  6  Mees.  A 
W.  646;  Williams  v.  Bvans,  L.  H.  1  Q.  B.  368;  Townea  t.  BlrcLetl. 
12  Leigh  (Va.)  173. 

ua  Wllllame  v.  MlUington,  1  K  Bl.  82. 
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has  no  implied  power  to  sell  property  at  private  sale."* 
And  if  authority  to  do  so  should  be,  expressly  or  impliedly, 
given  to  him,  be  would  not,  in  such  private  sale,  be  acting 
in  the  capacity  of  auctioneer,  but  as  a  special  agent.  But 
where  property  is  put  up  at  public  auction  and  not  sold,  and 
it  is  then  sold  by  the  auctioneer  by  private  contract  at  the 
reserved  price,  it  was  held  to  be  a  valid  and  binding  con- 
tract.*'" So  a  mere  power  to  sell  given  to  a  special  agent 
does  not  empower  him  to  sell  at  auction."' 

§  905.    Nor  delegate  Ms  authority. 

An  auctioneer  is  an  agent  of  special  trust  and  confidence 
and  his  duties  call  for  the  exercise  of  judgment  and  discre- 
tion ;  and,  as  in  the  cases  of  all  other  agencies  of  like  char- 
acter, he  has  no  implied  authority  to  delegate  the  perform- 
ance of  such  duties  to  another,  without  special  authority  so 
to  do.^^^  But  he  may  authorize  another  to  use  the  hammer 
and  make  the  outcry  under  his  immediate  direction  and 
supervision,  and  he  may  occasionally  absent  himself  from 
the  room  during  the  sale."^  It  is  not  essential  that  he 
should  perform  all  of  the  mechanical  or  ministerial  duties 
connected  with  the  sale.  If  he  performs  all  duties  involving 
the  exercise  of  discretion  he  may  delegate  the  mechanical 
duties  to  another.^" 

§  906.    Kor  rescind  the  sale. 

An  auctioneer's  power  is  to  sell  only,  with  such  implied 
powers  as  may  be  necessary  to  effect  that  end ;  but,  as  such, 

"4  Harsh  v.  Jelf,  3  Fott.  *  F.  234;  Drur;  v.  Defontatne,  1  Taunt. 
131;  Daniel  v.  Adams,  2  Ami).  496;  Seton  v.  Slade,  T  Vee.  276.  See, 
also.  Chenr  v.  Stein,  11  Md.  1;  Tyson  v.  Mlckle,  2  0111  (Md.)  376. 

iiB  BlM  V.  Barnard,  £8  Beav.  228;  BousQeld  y.  HodgeB,  33  Beav.  90. 

i>a  Tovle  V.  Leavltt,  23  N.  H.  360,  65  Am.  Dec.  196. 

Ill  Coles  V.  Trecotlilck,  9  Yes.  234,  2G0;  Stone  v.  SUte,  12  Mo.  400; 
Cotn.  r.  Hamden,  19  Pick.  (Maas.)  4S2;  Singer  Mfg.  Co.  v.  Cbalmere, 
2  Utah,  542. 

118  Com.  V.  Harnden,  19  Pick.  (Hbbb.)  4SZ;  Poree  v.  Bonneral,  8 
La.  Ann.  386;  Snow  v.  Warwick  Sav.  Inst.,  17  R.  I.  66;  Stone  v. 
State,  12  Mo.  400. 

"•Poree  v.  Bonneval,  6  La.  Ann.  3S6;  Singer  Mfg.  Co.  v.  Chalmers, 
2  Utah.  542,  647-.  Snow  v.  Warwick  Sav.  Inst..  17  E.  I.  68. 
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he  has  no  power  to  reacind  a  sale  made  by  him."**  Hu 
authority  oBually  ceases  upon  the  completion  of  the  8»le, 
and  after  that  time  he  can  do  nothing  to  vary  the  contract 
of  sale  or  its  terms,  unless  specially  authorized  to  do  sa'" 

§  907.    Hor  wamut  property. 

An  auctioneer,  as  such,  has  no  implied  authority  to  vti- 
rant  property  sold  by  him.*'^  Thus>  he  cannot  bind  an  ad- 
ministrator personally  by  a  warranty  of  the  condition  of 
the  goods  of  the  estate,**' 

§  80S.    Nor  bid  for  himielf  or  another. 

It  is  a  well  settled  principle  of  the  law  of  agency  that  an 
agent  employed  to  sell  cannot  purchase  the  subject-matter 
of  the  agency  either  for  himself  or  for  another.***  This 
principle  is  applicable  as  well  to  auctioneers  as  to  any  other 
agents,  and,  when  an  auctioneer  is  employed  to  sell  prop- 
erty, he  has  no  implied  authority  to  bid  at  such  sale  either 
for  himself  or  for  another,**"  though  it  has  been  held  that 
an  auctioneer  may  fairly  and  secretly  bid  for  a  third  person 
who  employs  him,  but  not  for  the  owner.*"     "It  is  impoa- 

110  Boloeet  v.  Lelgnes,  2  Rich.  Law  (S.  C.)  464;  Nelson  v.  Aldridge, 
2  Starkie,  436. 

111  NelBOD  T.  Aldrldge,  2  Starkie,  4S5;  Bolnest  v.  Lelgnss,  i  Rlcb. 
Law  (S.  G.)  464. 

Ill  Pajne  t.  Leconfleld,  61  Law  J.  Q.  B.  642;  Hill  v.  Balls,  !T  U« 
J.  Bscb.  46;  CralK  v.  Miller.  22  U.  C.  C.  P.  S48i  The  Honte  Allecn. 
9  Wbeat  (U.  S.)  647;  Court  v.  Snyder,  2  Ind.  App.  44»,  60  Am.  8t 
Hep.  247;  Blood  v,  French,  9  Gray  (Maes.)  197;  npton  t.  SnlRM 
County  Mills,  11  Cush.  (Mass.)  E86,  59  Am:  Dec.  163. 

Ill  Blood  T.  French,  9  Oray  (Mass.)  197. 

iiiHarrlBon  v.   McHenry,  9  Oa.  164,  62  Am.   Dec.   436. 

'"Oliver  V.  Court,  S  Price,  127;  Parfltt  v.  Jepson,  46  Law  J.  C 
P.  629;  Veaile  T.  WllllamB,  S  Story,  Sll,  Fed.  Caa.  No.  16.907;  Ear 
rieon  v.  McHenry,  9  Oa.  164,  62  Am.  Dec.  436:  Mappa  t.  Sharpe,  i: 
III.  13;  Kruee  v.  SteSens.  47  III.  112;  Hood  t.  Adams,  128  Maw.  107; 
Campbell  v.  Swan.  48  Barb.  <N.  T.)  109;  Gallatlan  v.  Cunnln^iaia. 
8  Cow.  (N.  T.)  861;  Flannery  t.  Jonee,  180  Pa.  338;  Randall  r.  Uo- 
tenberger,  16  R.  I.  168;  Scott  t,  Mann,  86  Te«.  167;  Brock  v.  Rlee. 
ST  Orat.  (Va.)  812. 

i»  Flannery  v.  Jones,  180  Pa.  338,  67  Am.  St.  Rep.  648.  And  see 
Richards  v.  Holmes,  IS  How.  (U.  S.)  143. 
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sible  with  good  faith  to  combine  the  inconsistent  capacities 
of  seller  and  buyer,  crier  and  bidder,  in  one  and  the  same 
transaction..  If  the  commissioner  or  auctioneer  faithfully 
diBcharges  his  duties,  he  will,  of  course,  honestly  obtain  the 
beat  price  he  can  for  the  property.  On  the  other  hand,  if 
he  undertakes  to  become  the  purchaser  for  himself,  or  for 
another,  his  interest  and  his  duty  alike  prompt  him  to  ob- 
tain the  property  upon  the  most  advaotageouB  terms.  There 
is  an  irreconcilable  conflict  between  the  two  positions.  And 
so  the  courts  have  always  held.'""  So  if  an  auctioneer 
discourages  bidding  so  as  to  be  enabled  to  secure  the  prop- 
erty himself  at  a  low  price,  it  is  such  a  fraud  as  will  vitiate 
the  sale.*'*  But  this  rule  refers  only  to  those  cases  that 
are  conducted  by  the  auctioneer.  Where  one  acts  as  auc- 
tioneer or  crier  for  an  ofBcer,  and  in  his  presence,  at  a  sale 
of  property  under  a  writ,  he  has  a  right  to  bid  at  such  sale, 
but  if  the  crier  was  himself  conducting  the  sale,  then  he 
would  have  no  such  right,'** 

§  909.    Nor  make  repraentationa. 

In  sales  at  public  auction,  the  auctioneer  has  no  implied 
authority  to  make  representations  in  r^ard  to  the  sale,  and 
the  seller  will  not  be  bound  by  such,  unless  he  ratifies  them, 
the  advertisement  being  the  only  representation  by  which 
he  is  concluded.*'"  The  printed  conditions  under  which  a 
sale  by  auction  proceeds  cannot  be  varied  or  contradicted 
by  parol  evidence  of  the  verbal  statements  of  the  auctioneer 
made  at  the  time  of  sale,  unless  it  be  for  the  purpose  of 
proving  fraud.*'*  And  if,  at  an  auction  sale  of  land,  one 
of  the  auctioneers  states  that  he  has  assisted  in  measuring  it, 
and  that  it  is  of  certain  dimensions,  which  he  specifies,  one 
who  purchases,  relying  on  such  statements,  is  not  bound  by 

m  Staples,  J.,  in  Brock  v.  Rice,  27  Orat.  (Va.)  812. 

i«  Brotlierllne  v.  Swlr«e,  48  Pa.  68. 

<»  Swires  T.  Brotberline,  41  Pa.  135,  80  Am.  Dec.  601;  Crook  v. 
Willluus,  20  Pa.  342. 

i>o  poree  v.  Bonneval,  6  Ia.  Ann.  386. 

igi  Chouteau  v.  Qoddla,  39  Mo.  2t9,  BO  Am.  Dec.  462;  Powell  v. 
Bdmunds,  12  East,  7;  Shelton  v.  Llvlua,  2  Cromp.  ft  J.  411;  Leeeee 
of  Wrlglit  T.  Eteklyne,  Pet  C.  C.  204,  Fed.  Cas.  No.  18,076. 
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his  bid,  and  may  recover  an;  payment  made  by  him,  thon^ 
the  Bale  was  made  on  the  premises,  and  they  were  inclosed 
by  visible  fences,  and  the  purchaser  knew  that  the  property 
sold  did  rot  extend  beyond  them."*  But  the  auctioneer 
may,  at  the  time  of  sale,  make  representations  consisteDt 
with  and  explanatory  of  what  is  said  in  the  advertisement'" 
Thus,  a  house  fitted  only  with  cold  water  was  adver- 
tised for  sale  at  auction  as  fitted  with  "hot  and  cold  water," 
and  subject  to  examination  at  any  time  before  sale.  The 
mistake  was  announced  by  the  auctioneer  at  (iie  openinf 
of  the  sale.  The  purchaaer  who  had  read  the  advertisemml. 
but  had  not  examined  the  property  and  had  arrived  at  ihe 
sale  after  the  explanation  by  the  auctioneer,  refused  to 
complete  the  sale.  It  was  held  that,  in  the  absence  of  fraud, 
the  sale  was  valid  and  binding  on  the  purchaser."*  And  it 
has  been  held  that  the  auctioneer  could  withdraw  the  ex- 
press warranty  contained  in  a  catalogue  of  articles  for  sate, 
and  it  would  make  no  difference  that  the  purchaser  did  not 
hear  the  withdrawal,"' 

E.    Dutiei  and  LitibHitiea  of  Auctioneer  as  to  Principal. 
§  910.    To  obey  instniotiona. 

It  is  the  duty  of  an  auctioneer,  employed  to  sell  proper 
ty,  to  obey  all  the  instructions  of  his  principal  in  rdfer 
ence  thereto ;  and  if  he  disobeys  such  instructions  and  aelU 
in  violation  thereof,  he  will  be  liable  to  the  principal  for 
any  loes  sustained  thereby."*  Thus,  if  the  price  is  limited, 
it  is  his  duty  to  set  the  goods  up  at  that  price;  if  they  will 

ia>  Roberts  v.  French,  153  Mass.  60,  25  Am.  St  Rep.  611. 

Ill  Leasee  of  Wright  v.  Deklyne,  Pet  C.  C.  204.  Fed.  Cm.  No. 
18,076;  Chouteau  v.  Qoddln,  39  Mo.  229,  90  Am.  Dec.  462;  SanUD 
V.  Matthews,  29  N.  C.  (7  Ired.)  286;  Horrlaon  v.  Morrison,  6  Witts 
A  3.  (Pa.)  61S;  CannoD  v.  Mitchell,  Z  Desans.  Eig.  (S.  C.)  321, 

<"  Thompson  v,  Kelly.  101  Mass.  291,  3  Am.  R^.  3S8. 

i>»  Craig  V.  Miller.  22  U.  C.  C.  P,  348. 

lis  Brown  v.  Stoton,  2  Chit.  363;  Bexwell  t.  Christie,  Cowp.  3»S: 
Williams  V.  Evans.  L.  R.  1  Q.  6.  362;  WllllamB  v.  Poor,  3  Cnncb. 
C.  C.  251,  Fed.  Cas.  No.  17,732;  Bush  v.  Cole,  28  N.  T.  261,  M  Am. 
Dec.  343;  Hasul  v.  Dunham,  1  Hall  (N.  T.)  656;  Steele  v.  EUmaktf. 
11  Serg.  k  R,  (Pa.)  86;  Wilkinson  v.  Campbell,  1  Bay  (B.  C.)  IM. 
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not  sell  at  the  price  limited,  he  must  not  sell,  and  if  the 
goods  perish,  because  they  cannot  be  sold  at  that  price,  the 
loss  will  be  upon  the  owner."^  If  he  sells  for  less  than  the 
aathorized  price,  he  is  liable  to  the  owner  for  the  deficien- 
cy.'^* An  auctioneer  selling  realty  for  less  sum  than  he 
is  authorized  to  do,  and  at  such  sale  signing  the  contract  as 
agent  of  an  undisclosed  principal,  does  not  thereby  bind 
the  owner  of  the  property,  but  becomes  personally  liable, 
under  the  contract,  to  refund,  to  the  purchaser,  the  amount 
of  any  deposit  he  may  make,  and  auctioneer's  fees,  with 
interest ;  and  if  he  knew  he  was  not  authorized  so  to  sell,  he 
will  also  be  held  liable  for  what  the  premises  were  worth 
over  and  above  the  price  the  purchaser  was  to  pay  therefor.'** 
It  is  also  his  duty  to  follow  the  terms  of  the  sale,  when  these 
are  known,  and  no  others,  so  that  if  the  terms  provide  for 
an  intereet-bearing  note,  with  surety,  cash  cannot  be  re- 
ceived instead.'*" 

§  811.    To  me  due  care  and  Bkill. 

An  auctioneer  by  seeking  employment,  as  such,  holds  him- 
self out  to  the  world  as  possessing  that  degree  of  skill,  care, 
and  prudence  usually  exereised  by  others  in  his  calling. 
And,  when  he  contracts  with  the  vendor  to  sell  the  Jatter'a 
property,  he  impliedly  contracts  that  he  will  us©  a  reason- 
able degree  of  skill,  care,  and  diligence  in  the  conduct  of 
the  sale,  whether  in  prescribing  the  terms,  accepting  the 
bids,  or  in  other  matters  in' the  course  of  his  employment. 
If  he  fails  to  use  such  skill  and  diligence,  he  will  be  liable 
to  his  principal  for  any  injury  that  may  result  from  his 
negligence.'*'  But  an  auctioneer  does  not  assume  that  he 
■will  make  no  mistakes  whatever,  or  that  he  wiU  use  skill 

isiWlillama  v.  Poor,  3  Cranch,  C.  C.  251,  Fed.  Cas.  No.  17.733; 
Hazul  T.  Dunham,  1  Hail  (N.  Y.)  6B5. 

"■Steele  v.  Bllmaker,  11  Serg.  ft  R.  (Pa.)  86. 

OB  Busb  T.  Cole,  28  N.  T.  261,  84  Am.  Dec.  343. 

1*0  Morgan  v.  East,  126  Ind.  42. 

xiKavanagh  v.  Cutbbert,  9  Ir.  R.  0.  L.  136;  Denew  v.  Daverell. 
3  Camp.  451;  Cull  v.  Wakefield,  6  U.  0.  Q.  B.  (O.  S.)  178;  Townsend 
v.  Van  Tassel,  8  Daly  (N.  Y.)  261;  Hlcka  v.  Mintum,  19  Wend. 
(N.  T.)  650. 
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and  diligence  other  than  that  ordinarily  used  by  men  io  ttii 
calling.  He  will  not  be  liable  for  losses  that  may  arise  by 
reason  of  a  mistake  made  by  him  upon  a  donbtfnl  point  of 
law  or  upon  a  point  just  lately  decided.^** 

§  912.    To  acoount. 

It  is  an  auctioneer's  duty,  when  conducting  a  sale,  to  keep 
a  full  accotmt  of  all  sales  and  of  the  moneys  collected  })j 
him,  and,  when  requested,  to  render  an  account  to  his  prin- 
cipal.^*^ And  where  an  action  is  brought  against  bim  to 
recover  the  purchase  price  of  goods  sold  by  him,  he  has  no 
authority  or  right  to  dispute  the  principal's  title  to  the 
goods,'**  Where  an  auctioneer  sella  land  for  an  owner,  and 
receives  a  portion  of  the  purchase  money,  which  he  retnnii 
to  the  purchaser  because  of  an  alleged  defect  in  the  title 
after  a  tender  of  proper  conveyance  by  the  owner,  and  no- 
tice in  writing  not  to  return  the  money,  he  will  be  liable 
to  his  principal  for  the  amount  so  returned  as  money  re- 
ceived and  had  to  the  use  and  benefit  of  his  principal"' 
In  rendering  his  account,  however,  he  may  deduct,  from  the 
proceeds,  his  commissions  and  any  other  coats  or  expenses 
that  may  not  be  included  in  his  commissions."'  He  has 
this  right  by  reason  of  his  lien,  which  will  be  seen  here- 
after.'*^ Ordinarily  he  need  not  account  for  interest  on 
money  collected,  unless  it  is  held  by  him  with  a  fraudnlent 
intent;'**  or  unless  he  improperly  refuses  to  pay  it  over 
upon  demand.'** 

i«i  Hicks  T.  Mlnturn,  19  Wend.  (N.  Y.)  5E0. 

!«■  Hanngton  v.  Hoggart,  I  Barn,  ft  Add.  677 ;  Tripp  t.  Barton,  11 
R.  I.  130;  Paraona  v.  Dewsbur;,  3  Times  Law  R.  354. 

'"Hutchinson  v.  Gordon,  2  Har.  (Del.)  179;  Osgood  v.  Nichols,  S 
Oray  (Mass.)  420.    See.  also,  Allen  v.  Brown,  5  Mo.  323. 

iiB  Montgomery  v.  Pacific  Coaat  Land  Bureau,  94  Cal.  284,  It  Am. 
St  Rep.  123. 

"«  Harlow  V.  Span-.  IE  Mo.  1S4 ;  Carpenter  v.  Le  Count,  22  Hnn  IN. 
T.)  106;  RuBsell  V.  Miner,  2S  Hun  (N.  T.)  114. 

i"See  post,  i  921. 

lis  Turner  v.  Burklnsbaw,  2  Ch.  App.  483. 

i«>Lee  T.  Munn.  1  Moore,  431,  S  Taunt.  45;  Oaby  v.  DrlTsr,  I 
Younge  A  J.  649. 
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g  &13.    To  oare  for  property. 

It  is  also  an  auctioneer's  duty  to  use  a  reasonable  degree 
of  care  in  keeping  property  sent  to  him  for  sale;  and  if 
tliey  are  lost  or  injured  by  reason  of  his  failing  to  use  such 
care,  he  will  be  liable  to  hia  principal  therefor.*'"  But  if 
he  has  been  guilty  of  no  n^ligence  on  his  part,  be  will  not 
be  liable  for  any  injury  to  the  property,  caused  by  unavoid- 
able accident,  or  otherwise.*^*  He  does  not,  however,  im- 
pliedly undertake  to  insure  them ;  but  he  may  agree  to  do 
so,  and  if  he  does  agree  to  insure,  he  must  do  so  or  notify 
his  principal  of  his  failure.  Otherwise,  he  will  be  lial^ 
for  a  loss  occasioned  by  fire.^"" 

F.  RigMt,  Dutiea,  and  lAabiliHea  of  AucHoneera  aa  to  TAiri  Persona. 
§  914.    For  not  diadosii^  hii  piineipal. 

When  an  auctioneer  sells  goods  at  public  auction  he,  like 
all  other  agents,  should  disclose  the  name  of  his  principal  ^ 
and  if  he  does  not  do  so,  he  himself  becomes  liable  as  vendor, 
and  the  purchaser  is  entitled  to  look  to  him  personally  for 
the  completion  of  the  sale.'*'  As  has  been  said :  "At  this 
day  the  law  must  be  considered  as  settled  that  a  vendor  or 
purchaser  dealing  in  bis  own  name,  without  disclosing  the 
name  of  bia  principal,  is  personally  bound  by  his  contracts; 
and  it  makes  no  difference  that  he  is  known  to  the  other 
party  to  be  an  auctioneer,  or  broker,  who  is  usually  em- 
ployed in  selling  property  as  the  agent  for  otherB,"'"*  And 
"the  mere  fact  that  defendants  were  acting  as  auctioneers  is 
not  of  itself  notice  that  Aey  were  not  selling  their  own 

iM  Haltbr  T.  ChrlsUe,  1  Esp.  340. 

1"  Haltbjr  V.  ChrtsUe,  1  Bap.  340. 

tstSee  Callander  v.  OelrlchB,  6  Blng.  N.  G.  G8;  Sboenfald  v. 
Flelaher,  73  111.  404;  Johnson  v.  Campbell,  120  Mass.  449. 

i'J3  Bauson  v.  Roberdeau,  Peake.  120;  Fmnklyn  v.  Lamond,  4  C. 
B.  EST ;  Woolfe  v.  Horae,  2  Q.  B.  Dlv.  36E ;  Seemuller  v.  Fuchs,  64  Hd. 
217,  54  Am.  Rep.  766;  Schell  v.  Stephens,  50  Mo.  376;  Mills  v.  Hunt, 
20  Wend.  (N.  T.)  431;  Bush  v.  Cole.  28  N.  Y.  261,  84  Am.  Dec.  343; 
BUaon  T.  Wnlff.  26  111.  App.  616;  Thomas  v.  Kerr.  3  Buah  (Ky.) 
S19,  9S  Am.  Dec,  262;  Davie  v.  Lynch,  1  WlUaon  Civ.  Caa.  Ct.  App. 
(Tex.)  g  695. 

"•  Mills  V.  Hunt,  20  Wend.  (N.  T.)  433. 

C.  ft.  S.— 119. 
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goods,  and  tbey  must  be  deemed  to  have  been  vendors,  and 
responsible  as  such  for  title,  unless  they  disclosed  at  the 
time  the  name  of  the  principal.""*'*  Thus,  where  euch  a 
sale  has  been  made  and  the  purchaser  is  afterwards  divested 
by  a  superior  title,  he  may  recover  the  purchase  mMiey  of 
the  auctioneer."**  But  in  order  that  a  contract  may  be 
enforced  against  an  auctioneer,  who  does  not  disclose  his 
principal,  it  must  be  a  valid  contract  and  one  that  could  be 
enforced  against  the  principal  if  disclosed.*" 

g  916.    Dntr  as  to  depoiits. 

When-  the  terms  of  sale  require  that  a  deposit  of  part  of 
the  purchase  money  shall  be  made  at  the  time  of  the  sale,  it 
is  the  duty  of  the  auctioneer  to  collect  such  deposit,  and 
retain  it,  as  a  stakeholder,  until  the  party  to  whom  it  is 
due  is  ascertained  by  the  completion  or  rescission  of  the  con- 
tract;"* and  he  should  not  pay  it  to  either  party  without 
the  consent  of  the  other."**  If  the  vendor  fails  to  make  out 
a  good  title  or  complete  the  sale,  or  if  for  any  reason  the 
contract  is  rescinded,  it  is  the  auctioneer's  duty  to  return 
such  deposit  to  the  purchaser,'*"  and  if  in  the  meantime  he 
had  turned  over  the  deposit  to  the  vendor  he  will  be  person- 
ally liable  to  refund  the  araoimt  thereof  to  the  purchaser.'*' 
Thus  if  the  vendor  refuses  or  is  unable  to  perform  the  con- 
tract,'** or  if  the  contract  is  rescinded  on  the  ground  of 

m  Scbell  v.  Btephens,  50  Ho.  879. 

ita  Seemuller  v.  Puchs,  S4  Md.  217,  M  Am.  Rep.  766. 

1"  Baltzen  V.  Nlcolay,  53  N.  Y.  467. 

iMHarlngtOD  v.  Hoggart,  1  Bam.  A  Adol.  677;  Edwards  t.  Bod- 
dlng,  5  Taunt.  316;  Burrough  v.  Skinner,  6  Burrow,  2633;  Gr^  t. 
Outterldge,  3  Car.  k  P.  40. 

"»  Ellison  V.  Kerr,  86  111.  427. 

im  Duncan  v.  Cale,  2  Meea.  &  W.  244;  Burroasti  v.  Skinner,  5  Bur- 
row, 2638;  Early  v.  Smjah,  7  Ir.  C.  L.  397;  Eoblnson  t.  Trofltier,  II 
Allen  (Mass.)  S39;  Roberts  v.  Frencb,  153  Mass.  60,  25  Am.  St  R^ 
612;  Teaffe  v.  Simmons,  11  Allen  (Mass.)  342;  Bleeker  v.  Grabim,  1 
Edw.  Ch.  (N.  Y.)  648;  Cockcroft  v.  Muller,  71  N.  Y.  367;  Habon  »■ 
Liscomb,  46  N.  T.  State  Rep.  93S. 

i<i  Edwards  v.  Hoddlng,  5  Taunt  815;  Furt&do  v.  Lumley,  6TiBn 
I^w  R.  168;  Burrough  v.  Skinner,  G  Burrows,  2689;  Qmj  t.  Gni- 
terldge.  3  Car.  A  P.  40. 

"»  Boyman  v,  Dutch,  7  Blng.  379. 
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fraud  or  misrepreBentation,*''  the  purchaser  is  entitled  to 
the  deposit ;  hut  not  to  interest  thereon  unless  he  has  made 
a  demand  for  it  and  the  auctioneer  improperly  refuses  to 
pa;  it  over,  or  unless  notice  has  heen  given  to  the  auctioneer 
that  the  contract  is  rescinded.*'*  But  if  it  is  expressly 
agreed  that  the  deposit  shall  he  forfeited  upon  the  failure 
of  the  purchaser  to  comply  with  his  contract,  it  cannot  be 
recovered  back  by  the  purchaser  if  he  does  not  comply  with 
his  bid."*  If,  however,  the  sale  is  completed,  the  deposit 
is  to  he  paid  to  the  vendor^"*  subject  to  a  deduction  for  the 
auctioneer's  commission  and  charges,  if  not  otherwise 
paid.'^^  And  if  there  are  adverse  claims  to  the  deposit 
money  received  by  the  auctioneer — one  party  insisting  on 
its  return,  and  the  other  on  its  being  paid  over — the  auc- 
tioneer may  file  a  bill  of  interpleader  to  have  the  ownership 
or  title  to  such  money  decided.*"^  But  althotigh  it  is  the 
auctioneer's  duty  to  hold  the  deposit  as  a  stakeholder,  he 
is  so  far  the  agent  of  the  vendor  in  receiving  it  that  the 
vendor  is  responsible  to  the  purchaser  in  the  event  of  a  loss 
through  the  insolvency  of  the  auctioneer.*** 

§  916.    For  false  reprewntationi. 

An  auctioneer  may  also  be  held  liable  to  the  purchaser 
for  any  damages  sustained  by  reason  of  his  false  repreeenta- 

tions.*^" 

g  917.    For  oonTenion. 

An  auctioneer  who  takes  property  into  his  possession  from 
one  not  the  true  owner,  and  sells  it  in  good  faith  and  pays 

luThomett  v.  Haines,  15  Mees.  *  W.  367;  Wrayton  v.  Naylor,  24 
Can.  Sup.  Ct.  29S:  HcKeas  v.  Plednor,  74  Mo.  App.  693. 

iMLee  V.  Hunn,  8  Taunt  46;  Oaby  y.  Driver,  2  Younge  A  J.  646. 

laaDonaJiue  v.  Parkman,  161  MasB.  412,  42  Am.  St  Rep.  416; 
Thompson  v.  Kelly,  101  Mass.  299,  3  Am.  Rep.  363;  Bullock  v.  Adams' 
Bx'rs,  20  N.  J.  Bq.  367. 

"■Harlngton  v.  Hoggart,  1  Barn.  &  Adol.  677;  Bleeker  v.  Oraham, 
2  Edw.  Ch.  (N.  T.)  847;  Thomaa  v.  Brown,  1  Q.  B.  Dlv.  714. 

"'Poat,  !  921. 

iBieieeker  v.  Oraham,  2  Edw.  Ch.   (N.  Y.)   647. 

iwRowe  V.  May,  18  Beav.  613;  Smith  v.  Jackson,  1  Madd.  620; 
Annesley  v.  Musgrldge,  1  Madd.  696. 

iT«  Ruben  V.  Lewie,  20  Misc.  (N.  Y.)  683. 
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over  the  proceeds,  less  his  commlBaiona  to  his  priocipal,  ii 
liable  to  the  true  owner  for  ite  converBion,  althon^  such 
auctiooeer  has  no  knowledge  of  want  of  title  in  the  put; 
for  whom  he  sells.'^*  Thus  it  has  been  held  that  an  aD^ 
tioneer  would  be  liable  for  convereion,  where  be  in  good 
faith  received  and  add  property  from  one  whom  he  snppOBed 
to  have  the  right  to  sell,  but  who  in  fact  had  not'^*  And 
moat  undoubtedly  would  be  be  liable  if  he  proceeded  to 
sell  or  pay  over  the  proceeda  to  his  principal,  without  the 
true  owner's  authority,  after  notice  that  his  principal  was 
not  the  true  owner,  and  had  not  the  right  to  direct  the  sale 
of  the  property."'  But  in  a  Tennessee  case,  where  an  anc- 
tioneer,  in  the  regular  course  of  his  business,  receives  mort- 
gaged chattels  from  tbe  mortgagor,  and  sells  them  and  pa^ 
over  the  proceeds  thereof,  without  notice,  actual  or  con- 
structive, of  the  mortgage,  it  was  held  that  he  is  not  liable 
to  the  mortgagee  as  for  a  conversion  of  the  goods,  al^Hmgh 
the  mortgagor  acted  fraudulently  in  the  matter.  The  ngia- 
tration  of  Uie  mortgage  does  not,  in  such  a  sale,  operate  is 
constructive  notice  to  the  auctioneer.'^*  But  as  the  auc- 
tioneer may  protect  himself  by  requiring  Indemni^  frran 
his  principal,^^"  the  rule  holding  him  liable  for  oouversim 
in  such  cases,  ia  thought  to  be  supported  by  the  better  rea- 
son.*^' 

>"  Cochrane  v.  Hymlll,  40  Law  T.  (N.  S.)  744;  Barker  t.  Pnt- 
long  [ISSl]  2  Cli.  172,  60  Law  J.  Ch.  368;  Jolinston  v.  Hendcraoii,  t» 
Ont.  25;  Rogere  v.  Hule,  1  Cal.  429,  64  Am.  Dec.  300;  Svlm  v.  WU- 
Bon,  90  Cal.  126.  25  Am.  St.  Rep.  110  (Rogera  t.  Hufe,  2  Cal.  E71,  SF 
Am.  Dec.  S63,  overruled);  Coles  v.  Clark,  8  Casta.  (Haas.)  S99;  Bob- 
Inson  V.  Bird,  IGS  Maes.  367,  36  Am.  St  Rep.  496;  Hllla  v.  Snd). 
104  UasB.  173,  6  Am.  Rep.  216;  Kearney  v.  Clutton.  101  UlctL  1M, 
45  Am.  St  Rep.  394;  Koch  v.  Branch,  44  Mo.  E42,  100  Am.  Dec  SS4: 
Mohr  T.  Langan,  162  Ho.  474;  Molonghner  v.  Hegeman,  >  Abb.  N- 
C.  (N.  T.)  403;  Hottman  t.  Carow.  22  Wend.  (N.  Y.)  286;  MlUer  t. 
Laws,  6  Ohio  Dec.  736. 

ii^Adameon  v.  Jarris,  4  Blng.  66;  Farebrother  v.  Analey,  1 
Camp.  343. 

itt  Mlllihen  V.  Hathaway,  148  Mass.  69. 

1T4  PYizzell  V.  Rundle,  88  Tenn.  396,  17  Am.  St  Rep.  908. 

I'sAdamaon  v.  Jarris,  4  Bing.  66.    And  see  post,  E  920. 

ii«  Kearney  t.  Clutton,  101  Hlch.  106.  46  Am.  St.  R^.  398. 
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Wbere  oae,  througji  fraud,  effects  the  purotaae  of  goods, 
and  places  them  in  the  hands  of  an  auctioneer  for  sale,  and 
the  latter,  in  good  faith,  advances  money  upon  them,  or  in- 
cara  expenses  in  relation  to  them,  he  acquires  title  to  the 
goods,  and  is  entitled  to  the  protectitm  of  a  bona  fide  pur- 
chaser against  the  claim  of  the  original  defrauded  vendor,*''^ 
or  his  creditors.'^^  But  he  is  not  entitled  to  such  protection 
if,  at  the  time  the  goods  were  delivered  to  him,  he  had  no- 
tice of  the  fraud  or  had  knowledge  of  such  circumstances 
calculated  to  put  a  man  of  ordinary  prudence  on  inquiry 
as  to  whether  the  party  who  entrusted  the  goods  to  him  was 
perpetrating  a  fraud  in  selling  them  by  auction,  and  he 
failed  to  make  the  inquiry  into  the  character  of  the  trans- 
action.*^' 

§  918.    Eights  where  third  perwm  injures  property. 

As  has  been  seen,  an  auctioneer  has  a  special  property  in 
goods  that  are  in  his  possession;  and  if  they  are  converted 
or  injured  in  any  way  by  a  third  person,  while  they  are  in 
his  possession,  he  may  bring  an  action  against  such  person, 
either  for  their  recovery  or  for  their  value.'*" 

O.    BiffhU  of  Auctioneer  offainat  Principal. 
§  BIB.    'Sight  to  compeniatiini — CommisiiDni. 

Where  an  auctioneer  is  employed  to  sell  property  in  the 
absence  of  an  express  contract  or  statutory  provision,  there 
is  an  implied  agreement,  on  the  part  of  the  principal,  to 
pay  him  the  usual  commissions  for  services  rendered  in 
making  such  sale,  which  agreement  the  auctioneer  is  entitled 
to  enforce'"     The  amount  of  such  compensation  or  com- 

iTf  Higgiu  V.  Lodge,  6S  Md.  S29,  6  Am.  St  Rep.  437;  Murrar  ▼• 
Hann,  2  Bzch.  538. 

iT>  Lewis  V.  Mason,  94  Mo.  651. 

»T»  Hlgglns  V.  Lodge,  68  Md.  229,  6  Am,  St.  Rep.  437;  Morrow  Shoe 
Mfg.  Co.  V.  New  England  Shoe  Co.,  67  Fed.  686. 

iBoSee  LewtB  v.  Uason,  S4  Mo.  661;  Robinson  v.  Webb,  11  Bosh 
(Ky.)  464;  Beyer  t.  Bush,  60  Ala.  19. 

tsi  Clark  T.  Smythles,  2  Foet  A  F.  88;  Oreen  v.  Bartlett,  14  C.  B. 
(N*.  S.)  881;  Rainy  v.  Tenion,  9  Car.  ft  P.  669;  Robinson  v.  Qreen, 
S  Metc.-(Uan.)  169;  Johnson  t.  Back,  36  N.  J.  Law,  338, 10  Am.  Rep. 
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missions  will  of  course  depend  upon  the  facts  qnd  circnm- 
Btances  in  eacb  particular  case.  If  there  has  been  no  spe- 
cial contract  and  the  amount  is  fixed  bj  statute,  the  Uttn 
would  be  the  measure  of  his  compensation  ;**'  but  ishere  it 
is  agreed  that  the  auctioneer  shall  receive  a  certain  com- 
mission for  the  property  sold  by  him,  such  would  be  hii 
compensation,  and  such  commission  would  not  be  affected 
by  the  fact  that  the  vendor  had,  in  fact,  made  the  sale,  if 
such  sale  was  induced  by  the  auctioneer's  advertisemoit'" 
If  the  amount  is  fixed  neither  by  agreement  nor  by  Btatnte, 
then  he  would  be  entitled  to  recover  the  reasonable  value  of 
Us  services  under  the  circumstances,  which  wotild  nstulW 
be  a  question  for  the  jury  to  determine.'**  If,  however,  the 
auctioneer  had  been  so  n^ligent,  in  the  performance  of  bis 
services,  that  the  sale  fails,  he  would  not  be  entitled  to  any 
compensation  ;^®''  though  if  a  sale  is  set  aside,  without  any 
fault  of  the  auctioneer,  and  a  second  sale  is  made,  he  would 
l^e  entitled  to  compensation  for  services  rendered  at  both 
sales.^**  Nor  is  an  auctioneer,  employed  to  sell  at  public 
auction,  entitled  to  compensation,  if  he  sells  by  jHinte 
contract'" 

It  has  been  held  that  he  could  maintain  an  action  againsl 
the  purchaser  for  his  fee,  when  the  conditions  expressly  stip- 
ulate that  an  auctioneer's  fees,  of  a  specified  sum,  shall  be 
paid  to  the  auctioneer  on  the  day  of  sale;  but  his  right  to  re- 
cover will  depend  upon  the  validity  of  the  contract  to  pur- 
chase, as  between  buyer  and  seller.'** 

243;  Carpenter  t.  I.e  Count,  22  Hun  (N.  T.)  106;  RoBaell  t.  HImt. 
61  Barb.  (N.  Y.}  B34.    See,  also,  Doraett  v.  Houlihan,  96  0».  660. 

isiRnaMll  V.  Miner,  61  Barb.  (N.  T.)  534;  Carpenter  v.  Lo  Conat. 
83  N.  Y.  682;  OrlfBn  v.  HelmlMld,  72  N.  Y.  437;  Barry  Brot  T.  Ama- 
lean  Wblte  Lead  A  Color  Works,  107  1a.  236. 

lasQreen  v.  Bartlett,  H  C.  B.  (N.  S.)  681;  Rainy  v.  TMBon,  » 
Car.  ft  P.  669. 

"« Clark  V.  Smythles,  2  Post.  «  F.  83;  The  Amy  Warwick,  * 
Sprague.  160.  Fed.  Cas.  No.  344;  Carpenter  v.  Le  Count.  22  Bun  fN. 
Y.)  106. 

lai  Denew  v.  Daverell.  3  Camp.  451. 

i«<iln  re  Benner'e  EsUte,  7  Phlla.  (Pa.)  333. 

i»T  Marsh  v.  Jelf,  3  Foat.  ft  F.  234. 

181  Johnson  T.  Buck,  86  N.  J.  Law.  338,  10  Am.  Uep.  MS. 
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I  &20.    fii^t  to  reimbnnemeat — Indenmity. 

Not  only  is  the  auctioneer  entitled  to  recover  comtuiBsions 
on  the  proceeds  of  the  property  sold  by  him;  but  if  during 
the  performance  of  his  services  he  Iws  reasonably  and  prop- 
erly incurred  any  expenses,  in  behalf  of  his  principal,  hs 
is  entitled  to  be  reimbursed  therefor.^*'  Thus,  where  an 
auctioneer's  authority  has  been  revoked  before  he  has  ef- 
fected a  sale,  he  is  entitled  to  be  reimbursed  for  any  sum 
that  he  has  properly  expended  up  to  that  tima'*" 

It  is  also  a  well  established  rule  of  law  that  when  one,  upon 
the  request  of  another,  in  good  faith  and  without  negligence, 
does  apparently  legal  acts  for  such  other,  he  is  entitled 
to  be  indemnified  against  any  loss  or  liability,  sustained  or 
incurred  in  the  performance  of  such  acts.  This  rule  applies 
as  well  to  auctioneers  as  others,  and  when  in  the  course  of 
his  employment  he  in  good  faith  and  without  negligence 
suffers  any  loss  or  incurs  any  liability  on  behalf  of  his  prin- 
cipal, he  has  a  legal  claim  against  the  principal  therefor,^*' 
As  has  been  said :  "We  entertain  no  doubt  that  the  owner 
may,  at  any  time  before  the  contract  is  legally  complete,  in- 
terfere and  revoke  the  auctioneer's  authority;  but  he  does 
80  at  his  peril;  and,  if  the  auctioneer  has  contracted  any 
liability  in  consequence  of  his  employment  and  the  subse- 
quent revocation  and  conduct  of  the  owner,  he  is  entitled 
to  be  indemnified."**' 

§  921.    Anotioneer'B  lien. 

An  auctioneer  has  a  lien,  for  his  commissions  and  char- 
ges,' upon  property  delivered  to  him  to  be  sold,  while  it 
remains  in  his  possession,  and  if  it  has  been  sold  and  deliv- 

!>•  Russell  T.  Miner,  61  Barb.  (N.  Y.)  534;  Carpenter  v.  Le  Count, 
82  Hnn  (N.  T.)  108. 

iwWarlow  V.  Harrison,  1  Bl.  A  El.  295,  29  Law  J.  Q.  B.  14;  Leeds 
T.  Bowen.  2  Abb.  Pr.  (N.  S.;  N.  T.)  43;  Glrardey  v.  Stone,  24  La. 
Ann.  286. 

IK  Warlow  V.  Harrison,  1  El.  &  El.  £95,  29  Law  J.  Q.  B.  14;  Adun- 
SOD  T.  Jarrfe,  4  Blng.  G6;  Qlrardey  t.  Stone,  24  La.  Ann.  286;  Rnsflell 
T.  Miner,  25  Hun  (N.  Y.)  114,  61  Barb.  534;  Union  Refining  ft  a. 
Co.  T.  Pentecost,  79  Pa.  491. 

isi  Warlow  t.  Harrison,  1  El.  A  El.  317. 


Digitized  byGoOgIc 


1896  AUCTIONBEBS,   ETC.  G  922 

eied,  then  upon  the  proceeds  thereof  collected  h;  btm.*" 
And  he  may  refuse  to  deliver  the  property  to  the  owner,  if 
tmsold  or  to  the  purchaser  when  sold,  until  his  fees  hive 
been  paid.*'*  So  he  m^y  deduct  his  commissions  and  chu^ 
gee  from  the  deposit  or  any  oth^r  part  of  the  purchase  mwe; 
that  he  has  in  Mb  poBseesion,**"  and  he  may  even  appropriate 
eo  much  of  the  proceeds  of  sale  as  he  may  be  entitled  to 
for  his  commissions,  to  the  payment  of  a  debt  due  by  liim 
to  the  purchaser  at  such  sale.^""  But  where  an  assignment 
for  the  benefit  of  creditors  is  fraudulent,  an  aucti(»ieer,  to 
whom  the  assignees  have  entrusted  the  effects  to  be  sold, 
has  no  lien  upon  the  moneys  realized  from  the  sale,  u 
against  judgment  creditors  of  the  assignor;  the  anctioiteer 
being  himself  a  creditor,  but  having  agreed  to  the  assign- 
ment.*" 

B.  Liabilittf  of  Purchaser  or  Bidder  lo  Prtnctpul. 
§  922.  For  pnrohaae  price— Where  property  of  third  penm 
included. 
Although,  SB  has  been  eeen,  the  auctioneer  has  implied 
authority  to  receive  the  purchase  price  of  property  sold  by 
him,*"*  yet  as  the  property  belonged  to  the  principal,  the 
primary  right  to  receive  the  purchase  money  and  to  sue 
therefor  is  in  the  latter.***  And  the  purchaser  will  be  lia- 
ble to  the  vendor  for  the  purchase  price  of  the  property. 
Until  Bucb  amount  is  paid  the  seller  has  a  lien  on  the  prop 

"•  WllllamB  T.  Mllllngton.  1  H.  BI.  81;  Wooite  v.  Home,  2  Q.  R 
DlT.  365.  46  Law  J.  Q.  B.  634;  Blackburn  v.  Hacdonald.  6  U.  C.  C.  P. 
SSO;  BllBon  t.  Wolff,  26  111.  App.  616;  Howler's  Hucceealon,  29  U. 
Ann.  437;  Thompson  v.  KeUy,  101  Mass.  291,  3  Am.  Rep.  363;  Hu- 
low  V.  Sparr,  16  Mo.  184;  Lewis  v.  Haaon,  94  Mo.  661;  Blmn  v.  Tom, 
i  HIU  (S.  C.)  166. 

»•  Lane  v.  Tewaon,  12  Adol.  *  E.  116,  note;  Williamson  v.  HUlli«- 
ton,  1  H.  Bl.  86. 

lu  Dowter's  Succession,  29  La.  Ann.  437 ;  Harlow  v.  Sparr,  16  Ho. 
184. 

!••  Harlow  V.  Sparr,  15  Ho.  184. 

iMHone  V.  Henrlqnei,  13  Wend.  (N.  Y.)  240,  27  Am,  Dec.  204. 

'••Ante,  S  901. 

!■•  Qlrard  v.  Ta^art,  5  Serg.  ft  R.  (Pa.)  19,  9  Am.  Dec.  327.  And 
see  ante,  S  902. 
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erty  therefor.'""  So  an  anctioneer'g  memorandum  may  be 
specifically  enforced  at  the  instance  of  the  vendor,  althoti^ 
it  does  not  state  the  credit  on  which  the  land  waa  sold."" 
But  unless  the  vendor's  title  to  the  property  sold  is  unen- 
cumbered, he  cannot  compel  the  purchaser  to  accept,  and  re- 
cover the  purchase  price,  unless  the  purchaser  had  notice 
of  the  encumbrance  at  the  time  he  bought  it.'"'  Kor  can 
he  compel  the  purchaser  to  accept  part  of  what  he  has 
bought,  if  he  does  not  have  title  to  the  rest,  as  the  purchaser 
18  entitled  to  the  whole  of  his  purchase.***' 

But  if  such  sale  has  been  made  through  fraud  or  mis- 
representation, the  purchaser,  upon  the  discovery  thereof, 
may  repudiate  the  sale,  return  the  property,  and  not  be 
liable  for  the  price  bid  1^  him.'"*  And  if  he  does  not  dis- 
cover the  fraud  until  it  is  too  late  to  return  the  property 
before  suit,  he  may  plead  the  fraud  in  defense  although 
be  has  not  returned  the  property.""  Thus  if,  while  an 
auctioneer  is  selling  the  goods  of  one  man,  another  procures 
him  to  sell  hia  goods,  without  informing  him  whose  they 
are,  it  is  a  fraud,  both  <m  the  auctioneer  and  on  the  bidders, 
each  as  would  entitle  him  to  whom  the  goods  were  sold  to 
repudiate  the  sale  upon  the  discovery  of  the  fraud,  and  the 
owner  could  not  recover  the  purchase  price  therefor.'"" 

So  where  property  has  been  advertised  for  sale  as  the  goods 
of  a  certain  person,  and  at  the  sale  goods  belonging  to  an- 
other are  sent  in  to  be  sold  tt^ther  with  those  advertised, 
it  is  the  duty  of  the  seller  to  announce  this  fact,  especially 
if  the  ownership  would  have  any  influence  on  the  sale.     To 

MO  Lucas  T.  Wallace,  42  IlL  App.  172. 

MI  Smith  V.  Jones.  7  Leigh  (Va.)  J65,  30  Am.  Dec.  498. 

MI  Porter  v.  Llddle,  7  Mart.  (0.  S.;  La.)  23. 

101  Pontchartrafn  R.  Co.  v.  Dure],  6  La,  (O.  S.)  481, 

iMSteTens  v.  QiddinsB,  46  Conn.  607;  Cl&y  v.  Kagelmacher,  9S 
Oa.  149;  McMillan  v.  Harris,  110  Qa.  72,  7S  Am.  St.  Rep.  SS;  Roberta 
T.  French,  163  Mbbb.  60,  26  Am.  St.  Rep.  611;  King  t.  Knapp,  59  N. 
T.  462;  Bowman  v.  McClenahan,  20  App.  DIt.  (N.  T.)  34G;  Woods  v. 
Hall,  16  N.  C.  (1  Dev.  Bq.)  415;  Pugh  v.  Cheaseldino,  11  Ohio,  109, 
37  Am.  Dec.  414;  McCall  v.  Davie,  66  Pa.  431,  94  Am.  Dec.  92;  FUn- 
nery  v.  Jones,  180  Pa.  838,  67  Am.  St.  Rep,  648. 

«»  Staines  v.  Shore,  16  Pa.  200,  56  Am.  Dec.  492. 

I'M  Thomas  v.  Kerr,  3  Bush    (Ky.)  619,  96  Am.  Dec.  282. 
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Bell  the  goods  aa  belonging  to  one  person  when  they  ret&Y 
belong  to  another  may  amount  to  a  fraud,^"'  such  as  wonld 
entitle  him  to  whom  the  goods  were  sold  to  repudiate  the 
sale  upon  the  discovery  thereof."**  So  where  the  aactiooeer 
had  sold  to  the  defendant  the  goods  of  A.  in  a  sale  of  the 
goods  of  B.,  it  was  such  a  fraud,  that  the  defendant  mi^t 
set  off  a  debt  due  to  him  from  B.  against  the  price  of  the 
goods  of  A.*"* 

"Obvious  prudential  reasons  might  induce  bidders  to 
purchase  goods  as  the  property  of  one  owner,  when  tber 
would  not  make  a  bid  for  them  aa  the  property  of  a  dif- 
ferent owner.  Such  as  the  confidence  they  might  have  in 
one  to  answer  in  damages  for  a  breach  of  the  implied 
warranty  of  title,  while  they  would  have  no  confidence  in 
the  ability  of  the  other,  and  other  reasons,  which  may  be 
readily  imagined,  and  need  not  therefore  be  enmnerated, 
would  influence  bidders,"**"  Thus,  where  the  goods  of  ■ 
gentleman  deceased  are  catalogued.  Lord  Mansfield  saja: 
"Upon  this  representation,  many  people  would  attend  to 
bid,  on  a  supposition  that  the  goods  were  necessarily  to  be 
sold  at  all  events,  whether  valuable  or  not  valuable;  whereas 
they  might  have  their  suspicions  if  they  were  the  property 
of  living  persons.  Horses,  or  any  other  species  of  property, 
belonging  to  persons  that  are  dead,  are  not  so  likely  to  be 
faulty,  as  those  which  are  parted  with  by  persons  in  their 
lifetima"*'  ^ 

I  923.     For  refniinp  to  complete  pnrohaae. ' 

(a)  In  g^eral. — If  a  bidder,  to  whom  goods  have  been 
knocked  down  at  an  auction  sale,  refuses  or  fails  to  complete 
the  purchase,  the  usual  remedy  of  the  seller  of  the  goods  is  to 
resell  the  property  at  such  purchaser's  risk,  and  to  sue  him  for 
any  deficiency  that  may  result,  from  the  difference  between 

»T  Bexwell  T.  Cbrtatle,  Cowp.  396;  Coppin  v.  Craig.  7  TanoL  Mil 
Thomas  v.  Kerr,  3  BuBb  (K7-)  619,  96  Am.  Dec.  262. 
»B  Tbomafl  v.  Kerr,  8  Bush  (Kr.)  619,  96  Am.  Dec.  262. 
«» Coppin  V.  Craig,  7  Taunt.  243. 

MO  Thomas  *,  Kerr,  3  Bush  (Ky.)  619,  96  Am.  Dec.  264. 
"'  Bexwell  t.  ChriBtle,  Cowp.  397, 
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the  ftmount  first  bid  and  the  amount  received  on  tlie  resale, 
tt^etber  with  the  ccata  and  expenses  of  auch  resale;"'  or 
he  may  keep  the  property  as  his  own  and  sue  for  the  differ- 
ence between  the  market  value  and  the  contract  price.'*' 
Thus,  where  land  is  sold  on  an  agreement  that  a  certain  de- 
posit shall  be  made,  and  the  balance  paid  within  a  certain 
time,  on  the  failure  of  the  purchaser  to  pay  the  balance,  the 
vendor  can  resell  the  property,  and  charge  the  purchaser 
with  the  loss,  if  any,  and  deduct  the  same  from  the  de- 
posit.*" 

(b)  Eeaale. — But  in  such  a  case  the  resale  must  be  fairly 
conducted.  It  is  necessary  and  essential  that  the  purchaser 
be  given  notice,  before  the  resale  is  made,  of  the  intention  to 
resell  at  hia  risk,  and  to  hold  him  bound  for  any  difference 
between  his  bid  and  the  price  obtained  at  the  resale.*^'  The 
purchaser  should  be  called  upon  to  show  cause  why  he  has 
failed  to  complete  his  purchase,  and  allowed  an  opportunity 
to  do  so."*  He  can  be  held  liable  only  for  such  deficiency 
in  price  as  arose  upon  a  resale,  when  the  conditions  of  the 

HZ  Adams  v.  McMllUn,  T  Port  (Ala.)  73;  Analey  v.  Oreen,  82  Ga. 
ISl;  Green  t.  Ansley,  92  Qa.  647,  44  Am.  St.  Rep.  110;  Hendricks  v. 
Davis.  27  Qa.  167,  73  Am.  Dec.  726;  HcBrayer  7.  Cohen,  92  Ky.  479; 
I^alaurle  v.  Cahallen,  2  La.  (0.  S.)  401;  Stewart  v.  Paulding,  7  La. 
(O.  S.)  606;  Sprinser  v.  Berir.  47  M«.  330;  Mount  v.  Brown,  S3  Miss. 
566,  69  Am.  Dec  362;  Ackerman  v.  Rubens,  167  N.  Y.  40E,  82  Am.  St. 
Rep.  72S;  ChrlBtmae'  Adm'r  t.  Jenklna,  3  N.  C.  (2  Hayw.)  395; 
Orfrt  T.  Williams,  111  N.  C.  53,  32  Am.  St.  Rep.  782;  McKlernan  v. 
Valleau,  28  R.  I.  501;  Olrard  v.  Taggart,  6  Serg.  A  R.  (Pa.)  19,  9 
Am.  Dec.  327;  Weast  v.  Derrick,  100  Pa.  G09;  Bowser  v.  Cessna,  62 
Pa.  148;  Tompkins  v.  Haas,  2  Pa.  74;  Bolneat  v.  Lelgnez,  2  Rlcb, 
Law  (S.  C.)  464;  Campbell  v.  InKTaham,  1  Mill  ConBt.  (S.  C.)  2B3; 
Waples  v.  Oreraker,  77  Tex.  7,  19  Am.  St.  Rep.  727. 

i»  Ackerman  v.  Rubens,  167  N.  Y.  40G,  82  Am.  St.  Rep.  728,  citing 
Moore  v.  Potter,  155  N.  Y.  481,  63  Am.  St.  Rep.  692;  Dustan  v.  Mc- 
Andrew,  44  N.  T.  72. 

>«  McKleman  v.  Valleau,  23  R.  I.  501. 

">  Green  v.  Analer,  92  Ga.  647,  44  Am.  St.  Rep.  110;  Rlggs  v.  Pur- 
sell.  74  N.  Y.  370;  Hill  v.  Hill,  68  111.  239;  Adame  v.  McMillan,  7 
Port.  (Ala.)  73.  Compare  McKleman  v.  Valleau,  23  R.  I.  601,  taold- 
Ing  tbat  It  is  not  absolutely  necessary  that  the  first  purchaser  be 
notlBed  of  tbe  resale. 

»<H111  V.  Hill,  58  III.  239. 
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aecond  sale  are  the  same,  or  not  more  onerous  than  dioee  of 
the  first.'^^  But  it  is  not  necessary,  in  addition  to  thit, 
that  anj  direct  notice  should  be  given  him  of  the  time  and 
place  of  the  resale;***  nor  is  it  necessary  that  the  resale 
should  be  by  public  auction,^^*  though  that  is  the  usual  way 
of  conducting  it  where  the  first  sale  was  effected  in  that 
way.  AH  that  is  necessary  is  that  the  second  sale  should 
be  fair  and  honest  in  every  way,  and  that  the  vendor  shall 
take  all  reasonable  means  to  get  the  most  he  can  for  the 
property,**"  If,  however,  the  purchaser  has  been  misted  by 
statements  made  by  the  auctioneer,  in  his  principal's  pret- 
ence, and  there  has  been  no  want  of  diligence  on  his  part 
to  ascertain  the  truth  of  the  matter,  he  wotild  nof,  be  haUe 
for  any  deficiency  in  price  upon  a  resale  of  the  land  or 
property.**' 

(b)  Tmdor  as  porcfaaaer. — The  question  may  here  arise  as 
to  whether  the  vendor  may  himself  become  the  purchaser  at 
such  resale.  In  this  connecticm  it  has  been  held  that  if  the 
vendor  purchases  at  a  public  auction  sale  fairly  conducted 
upon  notice  to  the  vendee,  with  no  suspicion  of  fraud  or  undue 
advantage,  the  sale  will  be  valid.**^  "While  the  courts  be- 
low," in  this  case,  "recognized  this  rule,  they  did  not  apply  it, 
for  they  field  that  the  sale  at  auction  was  no  sale  at  all,  because 
a  man  cannot  sell  to  himself.  This  would  be  true  of  an  at- 
tempt to  make  a  private  sale  to  one's  self,  but  it  Is  not  true 
of  a  sale  at  private  auction,  fairly  conducted  by  a  licensed 
auctioneer,  and  made  at  a  reasonable  time  and  place,  after 
adequate  opportunity  to  see  the  property,  due  advertisement 
to  the  public  and  personal  notice  to  the  vendee,  when  the 
real  purpose  is  to  ascertain  the  value  of  the  property.  The 
law  is  satisfied  with  a  fair  sale,  made  in  good  faith,  accord- 

ziT  weast  V.  Derrick,  100  Pa.  509;  Panl  v.  Sbullcross,  2  Rawie  (Fa-) 
826. 

>i8  Oreen  v.  Aneler,  9S  Oel  647,  44  Am.  St.  Rep.  110. 

"•  McKlernan  v.  Valleaa,  23  R.  I.  601,  and  tlia  court  ga*«  It  u 
Ite  opinion  Id  this  case  that  It  was  not  absolutely  necesBarr  tlut 
the  flrst  purchaser  should  be  notiQed  thereof. 

i«o  McKIeman  v.  Valleau,  23  R.  I.  601. 

S3>  Clay  T.  Kagelmacher,  98  Qa.  149. 

»ti  Ackerman  v.  Rubens,  167  N.  T.  406,  82  Am.  St.  Rep.  728. 


Digitized  byGoOgIc 


§   923c        LIABILITY,  PURCHASER  TO  PRINCIPAL.  1991 

ing  to  establialied  business  methods,  with  no  attempt  to  take 
advantage  of  the  vendea  •  *  *  The  primary  object  of 
the  aale  was  not  to  pass  title  from  the  vendor,  but  to  lessen 
the  loss  of  the  vendee.  The  subject  of  tie  sale  bad  no  mar- 
ket value,  and  the  amount  for  which  it  could  he  sold  depend- 
ed largely  upon  taste  and  fancy.  A  public  competitive  sale 
by  outcry  to  the  highest  bidder,  duly  advertised  and  made 
upon  notice  to  the  vendee,  is  a  safer  method  of  measuring 
the  damages  than  a  sale  by  private  negotiation.  A  fair  pub- 
lic aale,  in  the  absence  of  other  evidence,  is  competent  evi- 
dence of  value."**^    But  it  is  believed  that  this  doctrine  is 

>»  B;  Vann,  J.,  In  Ackerman  v.  Rubens,  167  N.  Y.  405,  S2  Am.  St. 
Rep.  T2g.  And  as  vaa  further  eald  In  tbla  opinion:  "The  plaintiff 
did  sot  conduct  the  sole  himself,  but  placed  the  yacht  in  the  hands 
of  a  pablic  auctioneer  for  sale  without  reaervation,  oa  account  ot 
whom  It  might  concern.  White  the  auctioneer  was  his  agent  he 
could  not  lawfun:r  control  him  so  as  to  prevent  an  honest  sale. 
The  defendant  had  notice  and  an  opportunity  to  protect  himself, 
yet  he  asked  for  no  postponement,  made  no  request,  gave  no  In- 
structions and  did  not  even  appear  at  the  sale,  if  the  plaintiff's 
agent  bad  refrained  from  bidding,  the  property  would  have  gone  to 
a  stranger  for  a  less  sum  than  It  Anally  brought,  and  yet,  in  that 
event,  even  according  to  the  defendant's  theory,  the  sale  would 
have  been  valid.  The  fact  that  the  plaintiff  outbid  all  competitors 
did  not  render  the  sale  Invalid,  for  be  had  a  right  to  bid,  provided 
he  took  no  advantage  by  trying  to  prevent  othen  from  bidding  or 
by  disregarding  any  reasonable  request  of  the  defendant,  or  In  any 
other  way.  If  he  bad  acted  as  aactloneer,  or  in  collusion  with  the 
auctioneer,  or  there  was  any  evidence  of  furtive  effort  on  his  part, 
or  anything  to  challenge  the  faimees  of  the  sale,  the  action  of  Che 
trial  court  In  virtually  withdrawing  the  case  from  the  Jury  might 
have  been  Juatlfled,  but  the  mere  fact  that  he  was  the  highest  bidder 
at  a  public  sale,  the  fairness  of  which  1b  not  questioned  In  any  other 
respect,  did  not  warrant  the  direction  for  nominal  damages  only. 
The  object  of  the  Bate  waa  to  measure  the  damages  caused  by  the 
default  of  the  defendant,  and  they  were  dlmlntehed  Instead  of  being 
increased  by  the  action  of  the  plaintiff.  We  forbear  further  dtscue- 
slon,  because  the  question  Is  no  longer  open  in  thlB  court,  as  It  was 
involved  in  a  case  recently  decided  by  ub  upon  careful  consideration 
after  full  discussion  by  counsel  (Moore  v.  Potter,  1G6  N.  Y.  481, 
63  Am.  St.  Rep.  692).  In  that  caae,  as  In  this,  the  property  was 
sold  at  auction  to  a  repreeentative  of  the  vendor,  and  the  point  was 
distinctly  made  on  the  argument  before  us  that  as  the  vendor  was 
the  real  purchaser,  'the  sale  waa  colorable  only  and  absolutely  with- 
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somewhat  questionable,  or  at  most  should  be  applied  only 
when  it  is  clearly  shown  that  the  sale  was  fairly  conducted 
after  due  notice  to  the  vendee.  Aa  the  vendor  buys  throngb 
the  auctioneer,  his  agent,  the  tendency  would  be  to  have 
the  auctioneer  knock  the  property  down  to  him  at  the  lowest 
possible  price,  and  to  compel  the  former  purchaser  to  piy 
the  difference  between  that  price  and  the  former  bid.  Sell- 
ing iuTolveB  the  idea  of  contracting,  and  a  person  cannot 
contract  with  himself  and  bind  others  thereby.  If  he  can 
sell  to  himself  publicly,  it  may  be  claimed  that  he  conld 
also  do  so  privately,  and  thus  be  able  to  perpetrate  a  ^nd 
or  an  injustice  which  might  be  difficult  to  detect  or  prove.*" 

/.    LiabUity  of  Principal  to  Furchater. 
§  924.    Fiff  not  eompletin;  sale. 

Where  the  purchaser  has  fully  complied  with  all  the  terms 
and  conditions  of  the  sale,  but  the  vendor  refuses  or  fails 
to  complete  the  sale,  the  latter  is  liable  to  the  purchaser 
for  any  loss  or  injury  that  he  may  have  suffered  by  reason 
of  such  refusal,  as  for  the  return  of  the  deposit.""  ThuB, 
a  purchaser  at  an  auction  sale  of  real  estate,  who,  in  accord- 
ance with  the  terms  of  sale,  has  paid  to  the  auctioneer  a 
portion  of  the  purchase  price,  may,  upon  failure  of  the 
vendor  to  convey  a  perfect  title  as  agreed,  maintain  an  action 
to  recover  his  deposit,  either  against  the  auctioneer  or  the 
vendor,  or  both,  and  is  entitled  to  interest  from  the  time  of 
a  demand  for  the  money  and  a  refusal  to  pay.    He  is  entitled, 

out  eSect  upon  the  rights  of  the  parties.'  While  wa  did  not  iiacaa 
tb«  queetioD  In  our  opinion,  It  was  neceasarllT  Involved,  was  puaed 
upon  1q  consultation,  and  decided.  Both  upon  principle  ud  au- 
thority we  think  that  the  amount  for  which  the  yacht  was  stnek 
off  to  the  vendor  at  an  auction  sale  (alrl;  conducted,  upon  notiM  to 
the  vendee,  with  no  Buapldon  of  fraud  or  undue  advanta^,  wu 
lawful  evidence  of  the  value  of  the  yacht  and  presented  a  case  tor 
consideration  of  the  Jury." 

lit  See  dissenting  opinion  In  Ackerman  v.  Rubens,  167  N.  T,  40$, 
82  Am.  St.  Rep.  728. 

131  Cockcroft  V.  MuUer,  71  N.  Y.  367;  Tealte  v.  Simmons.  11  Allen 
(Mass.)  342.  And  see  Montgomery  v.  Pacific  Coast  Uati  Bnren.  H 
Cal.  284.  28  Am.  St.  Rep.  122. 
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however,  to  but  one  satisfaction,  and  a  recovery  and  satis- 
faction of  the  judgment  against  either  the  vendor  or  the 
anctioneer  will  discharge  the  other.'^' 

§  9iS.    Tor  acts  of  anctioneer. 

As  in  the  case  of  all  other  agencies,  the  principal  ia  liable 
for  all  acts  done  by  the  auctioneer  within  the  course  of  his 
employment,  and  for  his  principal's  benefit.  An  auctioneer 
is  a  special  agent  and  his  powers,  as  such,  are  fully  laid 
down,'^  and  for  all  acts  done  within  those  powers,  the  prin- 
cipal would  be  liable.  Third  parties  are  presumed  to  know 
all  the  general  powers  of  an  auctioneer,  as  such,  and  if  the 
principal  puta  any  limitations  or  extensions  on  such  powers 
he  must  give  due  and  proper  notice  thereof.  Having  done 
so  he  would  not  be  liable  for  any  acts  of  the  auctioneer  in 
excess  of  such  authority.  Thus,  he  may  limit  the  auction- 
eer's power  not  to  sell  for  less  than  a  certain  sum,  and  if  he 
does  so,  contrary  to  the  limitation,  his  principal  would  not 
be  bound  thereby.*'*  But  the  principal  cannot  put  secret 
limitations  upon  the  auctioneer's  general  authority  and  es- 
cape from  liability  for  acts  done  in  excess  of  such  limita- 
tions, but  within  bis  general  authority.  For  all  acts  done 
by  the  auctioneer  within  bis  general  powers,  but  beyond 
bis  actual  powers,  secretly  limited,  the  injured  party  may 
look  to  the  principal  for  redress. 

It.  Mabtebs  of  Vessels. 
g  926.    Deflnition,  appointment  and  diichai^. 

The  master  of  a  ship,  in  maritime  law,  is  the  commander 
or  first  officer  of  a  merchant  ship;  a  captain.  Such  officer 
or  commander  is  of  such  importance  to  the  running  of  a  ship 
that  if  it  sails  without  a  competent  master,  it  is  considered 
tmaeaworthy.  No  formalities  are  necessary  to  the  appoint- 
ment of  a  master;**^  but  the  matter  is  wholly  at  the  dis- 

«•  Cockcrott  V.  Moller,  71  N.  Y.  367. 

tn  BUBb  T.  Cole,  28  N.  Y.  261.  84  Am.  Dec.  343;  The  Monte  Al- 
legre.  »  WheaL  (U.  S.)  646. 
3M  Bush  V.  Cote.  28  N.  Y.  261.  84  Am.  Dec.  343. 
iM  The  Boston.  1  Blatcbt.  A  H.  309,  Fed.  Caa.  No.  1,669. 
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cretion  of  the  owners,**"  who,  or  a  majority  of  whom,  con- 
trolling a  majority  interest  in  the  vessel,  may  derive  tie 
master  of  his  command  at  any  time,  without  assigning  a 
reason  therefor,  although  he  ia  a  part  owner  of  the  vesseL*" 
It  is  expressly  provided  by  the  United  States  Revised  Stit 
utes  that  "any  person  or  body  corporate  having  more  than 
one-half  ownership  of  any  vessel  shall  have  the  same  pover 
to  remove  a  master,  who  ia  also  part  owner  of  such  vessd, 
as  such  majority  owners  have  to  remove  a  master  not  an 
owner.  This  section  shall  not  apply  where  there  is  a  valid 
written  agreement  subsisting  by  virtue  of  which  such  master 
would  be  entitled  to  the  possession,  nor  in  any  case  where  a 
master  has  possession  as  part  owner,  obtained  before  the 
ninth  day  of  April,  1872,""' 

All  that  is  usually  necessary  to  discharge  the  master  is  the 
declaration,  by  a  majority  of  the  owners,  of  a  disinclination 
to  continue  him  in  power,  though  it  has  been  contended  that 
where  the  master  is  a  part  owner  something  more  is  necessary. 
As  has  been  said :  "The  dispossession  of  a  master  is  not  an 
uncommon  proceeding;  all  that  the  court  requires  in  cases 
where  the  master  is  not  a  part  owner  ia  that  the  majority  of 
the  proprietors  should  declare  their  disinclination  to  continae 
him  in  possession.  In  the  case  of  a  master,  something  mOi«  is 
required  before  the  court  will  proceed  to  dispossess  a  peiaffl 
who  is  also  a  proprietor  of  the  vessel,  and  whose  possession, 
therefore,  the  common  law  is  upon  general  principles,  in- 
clined to  maintain.'""* 

"M  Jones  T.  Davis,  Abb.  Adm.  446,  Fed.  Cas,  No.  7,460. 

Ml  Ward  Y.  Ruckman,  36  N.  Y.  26,  93  Am.  Dec.  479;  Clayton  v.  The 
Ellsa  B.  Emory,  i  F«d.  342;  DIedmaa  v.  Tlie  Joeepb  Hume,  Fed.  Cu. 
No.  3,901;  HontKomei?  v.  Wharton,  Bee,  338,  Fed.  Cas.  No.  9,737; 
Cliilds  V.  Gladding,  II  Am.  Law  Reg.  (N.  S.)  3S6.  And  see  Tlie  Nev 
Draper,  4  C.  Rob.  Adm.  287;  The  See  Reuter,  1  Dod.  22;  The  UiiS» 
Merry.  10  Ben,  140.  Fed.  Cas.  No.  8,423.  Compare  Smith-Green  Co. 
V.  Bird,  96  Me.  42G,  90  Am.  St.  Rep.  36Z. 

isi  Section  42G0.  And  eee  Rea  v.  The  Bclipse,  i  Dak.  21S;  Smitlt- 
Greea  Co.  v.  Bird,  96  Me.  425,  90  Am.  St.  Rep.  352;  The  Ucslo  Hein. 
10  Ben.  140,  Fed.  Cas.  No.  8,423;  Clayton  v.  The  Ellsa  B.  Emory,  * 
Fed.  842. 

M»  The  New  Draper,  4  C.  Rob.  Adm.  287. 
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§  927.    Avtharity— In  geaeiul. 

The  maater  of  a  vessel  being  appointed  for  the  purpose 
of  conducting  the  voyage  on  which  the  ship  is  about  to  en- 
gage, his  powers,  arising  from  the  nature  of  his  employment 
and  from  usage  are  necessarily  rather  broad.'"*  He  "is  a 
general  agent  to  perform  all  things  relating  to  the  usual  em- 
ployment of  his  ship,  and  the  authority  of  such  an  agent 
to  perform  all  things  usual  in  the  line  of  business  in  which 
he  is  employed  cannot  be  limited  by  any  private  order  or 
direction  not  known  to  the  party  dealing  with  him."*'"  Mas- 
ters of  ships  and  other  vessels,  as  agents  of  the  owners,  pos- 
sess the  power  of  equipment,  outfit,  repair,  management, 
navigation,  and  usual  employment  of  the  vessels  committed 
to  their  charge.  When  acting  within  the  legitimate  range  of 
his  authority,  the  master  of  a  vessel  acts  as  the  agent  of  the 
owners,  and  binds  them  as  their  authorized  agent.  Likewise 
he  binds  the  ship,  because  the  policy  of  the  maritime  law 
had  given  this  additional  security  to  shippers.'" 

But  this  authority  of  the  master  is  limited  to  objects  con- 
nected with  the  voyage.*'^  It  extends,  in  general,  to  all  mat- 
ters connected  with  the  employment  and  hiring  of  the  crew.^' 
But  he  cannot  interfere  with  the  letting  of  the  ship  though 
part  owner.'**  Nor  has  he  authority  to  release  a  charterer 
from  payment  of  the  hire  reserved  in  the  charter  party,  nor  to 
vary  its  terms.'**'  Neither  can  he  set  aside,  annul,  or  super- 
sede specific  contracts  made  by  the  owners;  but  where  in 
their  absence,  and  in  the  examination  of  a  charter  party, 
questions  are  raised  between  the  ship  and  the  charterers,  as 

"*  B«Idon  V.  Campbell,  6  Ezch.  886;  Arthur  v.  Barton,  6  Mees.  ft 
W.  138. 

*M  Smltb.  Here.  Law,  59. 

M«The  Waldo,  2  Ware  (Dav.  161)  16B.  Fed.  Caa.  No.  17.056;  Ral- 
BtOB  V.  The  State  Rights,  Crabbe,  22,  Fed.  Cbb.  No.  11,&40',  Thompson 
T.  Hertnann,  47  Wis.  610. 

w  Naylor  v.  Baltzell,  Taney,  55,  Fed.  Caa.  No.  10,061.  He  has  only 
limited  power  to  make  contracts  with  respect  to  the  vessel  In  the 
home  port.    The  Tribune,  3  Sumn.  144,  Fed.  Cas.  No.  14,171. 

zss  NellBon  T.  The  Laura,  2  Saw?.  242,  Fed.  Caa.  No.  10,092. 

zta  Tyson  v.  Belmont,  2S  Hunt,  Mer.  Mag.  583,  Fed.  Cas.  No.  14,316. 

«■«  Balcarree  Brook  S.  S.  Co.  v.  Grace,  76  Fed.  1017,  22  C.  C.  A.  7. 

C.    &   S.— 120. 
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to  the  construction  of  minor  clauses  in  the  charter  partr, 
the  master  as  agent  of  the  owners,  necessarily  must  deal 
with  the  same;  and  his  construction  and  a^eements  in  re- 
lation thereto  are  binding  on  the  owners.**' 

His  powers  on  board  the  ship,  as  its  supreme  officer,  are 
necessarily  very  large.  He  has  sole  and  exclusive  com- 
mand on  board."**  He  has  complete  control  of  the  crew  iiiil 
maj  enforce  obedience  to  his  orders  or  those  of  his  officers, 
and  may  use  all  adequate  means  to  suppress  mutinies  mi 
outbreaks.**"  Litewise,  he  may  displace  officers  during  the 
voyage.'** 

§  928.    Authority  by  necessity. 

As  has  been  seen  heretofore  in  this  work,  the  master  of 
a  vessel  may  become  the  agent  of  the  owners  of  the  ship  or 
cargo,  by  reason  of  necessity,  in  cases  in  which  he  had  no 
express  authority  to  represent  them.'*'  In  ease  of  necessity, 
the  master  becomes  the  agent  of  all  concerned  in  the  voy- 
age.^** In  £  foreign  port,  he  may  contract  for  repairs  and 
supplies  to  the  ship.**'  He  may  hypothecate  the  vesael  or 
cargo,  but  cannot  sell  the  vessel.***  Or  he  may  borrow  mon- 
ey, in  such  cases,  on  the  credit  of  the  ship  owners.'**    He 


241  The  E^dnard  H.  Blake,  92  Fed.  202,  34  C.  C.  A.  297. 

ui  Butler  v.  HcClellan,  1  War«,  220,  Fed.  Cas.  No.  2.242. 

MS  United  SUt«8  V.  Rugglea.  5  Mason,  192,  Fed.  Cu.  No.  l£,20S: 
Carlton  v.  Davis,  2  Ware  (Dav.  221}  225,  Fed.  Cas.  No.  2,408:  WIlMo 
V.  The  Mary,  Gllp.  31.  Fed.  Cas.  No.  17,823;  Roberts  v.  Kldredee.  I 
Spr.  54,  Fed.  Cas.  No.  11,901;  Jordan  v.  WlUlamB,  Cnrtla.  69,  FW. 
Cas.  No.  7,628. 

S4*  United  States  v.  Savage,  6  Mason,  460.  Fed.  Caa.  No.  16,MS- 

1"  See  ante,  i  94,  c.  5. 

>«■  Harrison  v.  Fortlage,  161  U.  S.  57;  The  Sarah  Ann,  2  Snmn. 
206,  Fed.  Cas.  No.  12,342;  Hartman  v.  The  Will,  4  Pa.  l^w  J.  Rep. 
360,  Fed.  Cas.  No.  6.163. 

a*7Tbe  Fortitude,  3  Sumn,  228,  Fed.  Cas.  No.  4,953;  Najtlor  T. 
Baltzell,  Taney,  65,  Fed.  Caa.  No.  10,061. 

"sSkrlne  v.  The  Hope,  Bee,  2,  Fed.  Cas.  No.  12,937;  Najlor  t, 
Baltzell,  Taney,  56,  Fed.  Cas.  No.  10,061;  The  Gratltudlne.  3  C.  Roh, 
Adm.  240;  The  Hamhurg,  Brown  A  L.  263;  The  Packet,  S  Masmi. 
255,  Fed.  Cas.  No.  10,664;  United  Ins.  Co.  v.  Scott.  1  Johns.  (N.  T.) 
106. 

lie  Johns  V.  Simons,  2  Q.  B.  426;  Arthur  v.  Barton,  6  Uee&  A  T. 
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has  authority,  vbere  his  vesael  hecomos  disabled  and  unable 
to  proceed,  and  acting  as  an  agent  o£  necessity  for  tbe  own- 
ers of  tbe  cargo  to  transship  it,  or  if  expedient  retain  it  until 
his  own  ship  is  put  in  repair,  or  if  necessary  may  sell  part 
of  it  or  hypothecate  the  whoU,  or  he  may  abandon  the  voy- 
age and  notify  the  owners.  It  is  bis  duty  to  deal  with  tbe 
cai^  as  a  prudent  and  discreet  owner  would,  if  on  the 
spot."" 

Hie  authority  in  these  respects,  however,  is  strictly 
limited  to  the  necessities  of  the  ship.^^  To  justify  a  sale 
of  the  cargo,  the  necessity  must  be  absolute  and  un- 
equivocal, and  is  only  permissible  after  the  exhaustion  of  the 
ship's  credit.*"*'  He  may  sell  the  cargo  in  a  perishable  con- 
dition, which  he  is  unable  to  save  or  transmit,  if  he  acts 
bona  fide  and  under  a  stringent  necessity.*"'  "There  are 
emergencies  under  which  a  sale  of  the  cargo,  and  even  of 
the  ship,  may  be  justified,  but  the  necessity  of  the  case  must 
require  that  course.  This  necessity  may  arise  eaddenly, 
and  under  circumstances  that  could  not  have  been  provided 
for.  'In  general,  it  may  be  said  that  in  such  a  ease  the 
master  is  to  do  that  which  a  wise  and  prudent  man  will 
think  most  conducive  to  the  benefit  of  all  concerned.  Some 
regard  may  be  allowed  to  the  interest  of  the  ship  and  its 

138;  steams  v.  Doe,  12  Qrar  (Maw.)  482,  74  Am.  Dec.  608;  Hc- 
Creaar  v.  Thorn,  51  N.  T.  464. 

isn  The  Qratttudlne,  S  C.  Rob.  Adm.  240;  Hunter  t.  Parker,  7  Meea. 
A  W.  322;  Jordan  v.  Warren  Ins.  Co,,  1  Story,  342.  Fed.  Cae.  No. 
7,G24;  Pike  v.  Balch,  3S  Me.  302,  61  Am.  Dec.  248;  Oordon  v.  Mas- 
sachusetts F.  &  M.  InB.  Co.,  2  Pick.  (Mass.)  249;  Narlor  v.  Baltzell, 
Taney,  65,  Fed.  C«s.  No.  10,061;  The  Brldgewater,  11  Chi.  Leg.  News, 
327,  Fed.  CsB.  No.  1,864.  And  see  Jones  t.  The  Richmond,  28  Hunt, 
Mer.  Hag.  709,  Fed.  Cas.  No.  7.491;  Englehart  v.  The  Pedro,  Fed. 
Caa.  No.  4,489. 

"1  Carrlngton  v.  The  Ann  C.  Pratt,  10  N.  Y.  Leg.  ObB.  193,  Fed. 
Cm.  No.  2,446. 

i"The  Packet,  3  Mason,  256,  Fed.  Cas.  No.  10,664;  Myers  v.  The 
Harriet,  19  Hunt,  Mer.  Mag.  535,  Fed.  Cas.  No.  9,992;  The  Harriet, 
Fed.  Cas.  No.  6,094. 

iiiMaas  v.  The  Pedee,  39  Hunt,  Mer.  Ma«.  330,  Fed.  Cas.  No. 
8,652;  Pope  v.  Nickerson.  3  Story,  466,  Fed.  Cas.  No.  11,274;  The 
Velona,  3  Ware,  139,  Fed.  Cas.  No.  16,912. 


Digitized  byGoOgIc 


1908  ADCTIONEaURS,  ETC.  J  929 

owners,  but  the  intereat  of  the  cargo  must  not  be  Bacrifieed 
to  it  Transshipment  for  the  place  of  destination,  if  it  be 
practicable,  is  the  first  object,  because  that  is  in  fortheraiKe 
of  the  original  purpose;  if  that  be  impracticable,  return  oi 
a  safe  deposit  may  be  expedient.  The  merchants  should  be 
consulted,  if  possible.  A  sale  is  the  last  thing  that  a  master 
should  think  of,  because  it  can  only  be  justified  b;  tbt 
necessity  T^hicb  supersedes  all  human  laws.  If  he  sell  with- 
out necessity,  his  owners,  as  well  as  himself,  will  be  u- 
swerablo  to  the  merchants.'  '"** 

He  also  possesses  the  power  of  appointing  another  as  mas^ 
ter  in  hie  stead  and  of  obligating  his  power  as  mastti 
to  such  other,  not  indeed  in  all  cases,  nor  in  all  places,  but 
in  cases  of  necessity  or  sudden  emergency  in  a  foreign  port 
in  the  absence  of  the  owner  and  employer  or  his  auth(viz8<l 
agent,  whenever  it  may  be  necessary  and  proper  for  the  wel- 
fare of  the  ship,  and  the  due  accomplishment  of  the  voys^ 
So  it  has  been  said  that  he  may  contract  for  the  employmait 
of  the  Tessel  under  circumstances  of  necessity.'"' 

It  is  clearly  established  that  the  master  as  sut^  has  author 
ity  to  sell  a  wrecked  vessel,  when  he  proceeds  in  good  faith 
exercising  his  best  discretion  for  the  benefit  of  all  concerned. 
and  in  view  either  of  existing  peril  or  of  peril  likely  to  ensue, 
from  which  in  the  opinion  of  persons  competent  to  judge,  sbe 
cannot  be  rescued.''**  But  the  sale  to  be  binding  on  the  own- 
ers must  be  one  of  necessity,'"' 

§  929.    Belegation  of  anthority. 

It  may  be  stated  aa  a  general  rule,  in  reference  to  mis- 
ters of  vessels,  that  they  have  no  authority  to  delate  tbeir 

■B4  GiUther  v.  Myrick,  9  Md.  118,  66  Am.  Dec  816;  Abbott,  Sbipp- 
243. 

tM  Najlor  T.  Baltzell,  Taner,  65,  Fed.  Cas.  No.  10,061. 

"•The  Luclnda  Snow,  Abb.  Adm.  806,  Fed.  Caa.  No.  8.591;  Plti 
T.  Tbe  Amelle,  2  Clltt.  440,  Fed.  Cas.  No.  4,838;  The  Herald.  8  Ben. 
409,  Fed.  Gas.  No.  6.393;  Scull  v.  Brlddle.  2  Wash,  a  C.  150,  Fel 
Cbb.  No.  12,569;  The  William  Carey,  3  Ware,  313,  Fed.  Cas.  No. 
17,689;  New  England  Ins.  Co.  v.  The  Sarah  Ann,  13  Pet.  (O.  8.)  MT. 
2  Sumo.  206,  Fed.  Cas.  No.  12,342;  The  Brldgewater,  11  ChL  Leg- 
News,  327,  Fed.  Cas.  No.  1,864. 

)»T  Hartman  v.  Tbe  Wll),  4  Pa.  Law  J.  Rep.  350.  Fed.  Cas.  No 
6.163. 
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powers  or  duties  to  RDother,  unless  such  authority  has  been 
expressly  or  impliedly  conferred  upon  them.  He  may,  how- 
ever, appoint  such  officers  or  agents  as  are  necessary  to  the 
proper  running  of  the  vessel.  And  a  pilot  selected  by  him 
is  ao  far  the  agent  of  the  vessel,  that  whoever  ia  responsible 
for  its  navigation  will  be  responsible  for  the  pilot's  acts  or 
omissions  in  the  line  of  bis  duty,  and  unless  there  is  some 
express  contract  or  some  proof  of  facts  which  warrant  im- 
plications or  understandings  at  variance  with  uniform  usage, 
the  pilot  must  be  held  to  be  the  servant  of  the  owners.**' 
And  in  cases  of  necessity  in  a  foreign  port,  he  may  appoint 
another  as  master  in  his  stead. 

DcTolution  of  aathorlty  on  mate.     On  the  separation 

of  the  master  from  the  vessel  by  death  or  casualty,  the  mate 
succeeds  to  his  authority  as  heres  necessarius ;  the  law  im- 
poses Ml  him  the  duties  and  responsibilities  and  clothes  him 
with  the  anthority  of  master."* 

§  930.    Bnties. 

The  duties  of  a  master,  in  general,  are  the  same  as  those 
of  any  other  agent :  To  obey  the  instructions  of  the  owners, 
except  in  cases  of  emergency;  to  act  with  loyalty  and  good 
faith ;  to  use  reasonable  care  and  diligence,  and  to  do  all 
such  other  acts  as  may  be  reasonably  necessary  for  the  prop- 
er conduct  of  the  voyage,  and  the  safety  of  the  ship  and  car- 
go. With  respect  to  the  cai^,  it  is  the  duty  of  the  master 
to  receive  it,  properly  atow  and  care  for  it  during  the  voy- 
age, carry  it  without  deviation,  and  deliver  it  safely  at  the 
port  to  which  it  is  consigned.  With  such  delivery  bis  duty 
to  the  cargo  as  master  is  at  an  end.  In  case  of  shipwreck, 
it  ia  his  duty  to  anploy  all  his  courage,  skill,  and  industry 
in  the  protection  and  preservation  of  the  ship  and  cargo.'*'' 

lUBnmble  v.  Culmer.  TS  Fed.  497,  24  C.  C.  A.  182;  Smltb  v.  Tbe 
Creole,  2  Wall.  Jr.  48B,  Fed.  Caa.  No.  13.033. 

"»•  Carrlngton  v.  The  Ann  C.  Pratt,  10  N,  T.  Leg.  Obs,  188,  Fed. 
Caa.  No.  2,44G;  The  Boston,  1  Blatchf.  «  H.  309,  Fed.  Cas.  No. 
1.669. 

i~  Phillips  V.  McCall,  4  Wash.  C.  C.  141.  Fed.  Caa.  No.  11.164. 
Other  dlacuBslona  of  the  powers  and  duties  of  the  master  of  a  vessel 
will  be  foand  In  preceding  sections  of  this  work. 
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§  981.    Aotioni  and  tniti  by. 

The  genera]  agency  of  the  master  for  the  owners  of  the 
vessel  and  his  general  property  therein,  and  in  the  cargo  ind 
freight,  vests  him  with  authority  to  sue  in  his  own  name  id 
all  cases  when  the  owners  would  have  a  ri^t  of  action  con- 
cerning the  vessel.'" 

§  932.    lEtster'i  Uen. 

A  master  of  a  vessel  has  a  lien  on  the  vessel  or  on  the 
freight  for  moneys  necessarily  disbursed  by  him,"^  but  it  i* 
the  settled  law  that  the  master  has  no  lien  on  the  ship  or 
on  the  freight  for  his  wages,  but  must  pursue  his  remedy  ia 
that  respect  by  an  action  in  personam."" 

§  933.    Haster  a*  aapercai^. 

Sometimes  the  master  is  also  supercargo  superadding  the 
ri^ts  and  duties  of  that  position  to  those  pertaining  to  his 
character  of  master.'** 

§  934.    Liability  of  owner  for  acta  of  master. 

As  a  general  rule,  the  owners  of  a  vessel  are  liable  for  all 
acts  done  by  the  master  of  such  vessel  within  the  course  of 
his  employment  They  are  liable  for  all  torts  conunitted 
by  the  master  while  pursuing  his  duties  as  captain  of  the 
vessel.,  For  example,  they  are  liable  for  all  torts  commit- 
ted by  the  master,  in  pursuance  of  his  duties,  on  aeamen 

Ml  Dfsner  T.  FumesB,  Withy  A  Co.,  79  Fed.  814;  The  Com- 
mander-lD-Chlef,  1  Wall.  (U.  S.)  43. 

MsDHnkwater  t.  The  Spartan,  1  Ware  (149)  146,  Fed.  Cm.  N(i 
4.086;  The  Packet,  3  Mason,  2&6,  Fed.  Caa.  No.  10,664;  Bi  part* 
Clark,  1  Spr.  69,  Fed.  Caa.  No.  2,796. 

it*  The  Leonidae,  Olc.  12,  Fed.  Caa.  No.  8,262;  The  Dnbnque,  2  Abb. 
U.  S.  20,  Fed.  Gas.  No.  4,110;  Willard  v.  Dorr,  3  Maaon,  91,  Fed.  Cb». 
No.  17,679;  Revene  v.  Lewis,  2  Paine,  202,  Fed.  Gas.  No.  11,711;  tbt 
Grand  Turk,  1  Paine,  73,  Fed.  Caa.  No.  5,683;  The  EoUan,  1  Blsa.  3^. 
Fod.  CaB.  No.  4,504;  Ex  parte  Clark.  1  Spr.  G9,  Fed.  Cm.  No.  2.79S; 
Dudley  V.  The  Superior,  1  Newb.  176.  Fed.  Gas.  No.  4,116;  Adams  r. 
The  Wyoming.  2  N.  J.  Law  J.  275,  Fed.  Caa.  No.  71;  BarUette  v.  The 
Viola,  3  Chi.  Leg.  News,  245,  Fed.  Caa.  No.  1,083;  Zollinger  v.  The 
Emma,  3  Cent.  Law  J.  285,  Fed.  Caa.  No.  18,218. 

m  See  the  dlscuBslon  of  this  dual  character,  poet,  I  936. 
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employed  on  the  ressel,  as  where  the  master  has  been  guilty 
of  such  ill-tisage  or  cruel  treatment  that  the  seamen  have 
been  compelled  to  leave  the  diip.  But  they  are  not  liable  in 
damages  for  tlie  willful  and  malicious  acts  of  such  captain 
in  assaulting  and  injuring  a  seaman  while  upon  the  high 
seas.  Such  an  act  is  of  a  criminal  nature  and  cannot  there- 
fore be  intended  by  the  law  to  be  within  the  scope  of  the 
employment  of  the  captain,  nor  within  the  authority  com- 
mitted to  him.""*  "The  agency  of  the  captain  for  the  own- 
ers would  include  all  those  acta  which  are  fairly  embraced 
within  the  scope  of  his  appointment,  and  which  would  be 
in  the  line  of  hia  duty;  but  when  he  injures  hia  men  by  mis- 
conduct or  assault,  that  would  seem  to  be  as  much  one  of 
the  risks  which  they  assumed  in  entering  the  employment 
upon  the  vessel,  as  it  would  be  one  in  the  case  of  an  em- 
ployment in  a  concern  upon  the  land  where  the  control  and 
superintendence  had  been  committed  by  the  proprietor  to  a 
manager.  It  is  impossible  to  regard  a  wanton  assault  upon 
a  seaman,  by  his  captain,  as  something  within  any  intended 
authority,  or  within  the  scope  of  hia  employment.  By  no 
extension  of  the  principles  of  the  law  of  master  and  servant, 
the  general  source  of  the  law  of  principal  and  agent,  could 
the  blame  be  imputed  to  the  owners  of  the  vessel-"^**  The 
master  of  a  vessel  and  the  crew  are  all  engaged  in  a  com- 
mon undertaking  and  unless  the  acts  of  the  master  are  in 
some  form  a  violation  of  the  obligations  which  the  owners 
assume  as  a  part  of  the  contract  of  hiring,  or  of  some  posi- 
tive duty  imposed  on  them  by  law,  they  cannot  be  held  lia- 
ble therefor.='«^ 

If  during  a  voyage  by  reason  of  ill-usage  or  cruel  treatment 
by  the  master,  a  seaman  is  compelled  to  leave  a  ship,  or 
through  the  master's  agency  the  contract  is  broken,  he  is  not 
regarded  as  a  deserter  and  may  recover  hia  wages  for  the 
whole  voyage."**     It  is  a  matter  of  familiar  knowledge  that, 

««GabrtelBon  v.  Waydell,  13S  N.  Y.  1.  31  Am.  St.  Rep.  791. 

>«■  Qabrlelson  v.  Waydell,  135  N.  Y.  1,  31  Am.  St.  Rep.  791. 

MTLoughlin  V.  State,  106  N.  Y.  159;  Crtepln  v.  Babbitt,  81  N.  Y. 
S16.  37  Am.  Rep.  521. 

s«aRice  V.  The  Polly  «  Kitty.  2  Pet.  Adm.  420.  Fed.  Caa.  No. 
11,754;   Sherwood  v.  Mcintosh.  1  Ware,  109,  Fed.  Cae.  No.  12,778; 
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about  the  mariner,  the  maritime  law  throws  a  protection 
greater  than  is  extended  bj  the  general  rules  of  the  common 
law  to  him  who  is  employed  in  service  upon  the  land.  This 
distinction  arises  very  naturally  from  the  difference  in  the  na- 
ture of  a  mariner's  life  and  employment  which  subject  him  to 
hazards  and  hardships  and  tend  to  make  him  heedless  in  char 
acter.  So  the  maritime  lew  is  peculiarly  solicitous  of  his 
rights  and  watches  over  his  more  unprotected  condition.  In 
rendering  to  the  seaman  that  care  and  in  performing  those 
duties  towards  him  which  the  law  exacts  from  the  owners  of  a 
vessel,  the  captain  for  such  purpose  represents  them,  and  1 
n^lect  of  hia  duty  in  such  respect  is  visited  upon  the  owners. 
This  liability  follows  from  the  situation  of  the  parties.  The 
owners  are  not  in  charge  of  the  vessel.  They  remain  upon  tie 
land  and  employ  a  master  for  the  vessel  as  well  to  carrv  out 
their  assumed  or  implied  obligation  to  the  members  of  the 
ship's  company  as  to  perform  the  undertaking  of  conducting 
the  craft  successfully  upon  its  voyage.  The  delegation  of 
powers  to  the  master  of  the  vessel  comprehends  their  exercise 
in  all  such  ways  as  the  speed  of  the  vessel  and  welfare  of  its 
company  render  needful  or  expedient,  while  in  those  re- 
spects which  demand  of  the  owners  the  rendition  of  certain 
duties  towards  the  crew,  the  master  of  the  vessel  must  and 
does  represent  them,  and  by  hia  failure  and  neglect  will 
entail  the  consequences  upon  th^n  for  breach  of  the  obli- 
gation.'•■  But  as  has  been  stated  above,  unless  the  n^Ii- 
gent  acts  of  the  master  or  other  officers  in  the  navigation 
of  the  ship  are  such  acta  as  involve  a  breach  of  a  contract, 
obligation,  or  duties  of  the  owners,  the  latter  will  not  be 
responsible  therefor.*^" 

Limland  t.  Stepbens,  3  Esp.  S69;  Edward  v.  Trevelltck,  4  El.  «  BL 
G9;  Th«  America,  Blatchf.  A  H.  185,  Fed.  Caa.  No.  286;  Ward  t. 
Ames.  9  Johns.  <N.  T.)  ISS;  Magee  t.  The  Mobs.  OUp.  228.  Fed. 
Gas.  No.  8,944;  Relf  v.  The  Maria.  1  Pet  Adm.  186,  Fed.  Cu.  No. 
11,6S2. 

"» Gabrieleon  v.  Waydoll,  136  N.  T.  1.  31  Am.  St.  Rep.  791. 

aioThe  City  of  Alexandria,  17  Fed.  890;  Benson  v.  Ooodwin,  HI 
Haas.  237. 
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III.   SUFEBDABGO. 

§  935.    Definition  and  nature  of  employment. 

"Supercargoes,  who  are  qaaai  factors,  are  persons  em- 
ployed by  commercial  companies  or  private  merchants  to 
talre  charge  of  cargoes  they  export  to  foreign  countries  to 
sell  them  there  to  the  best  advantage  and  to  purchase  proper 
commoditiea  to  relade  the  ship  on  their  return  home.  For 
this  reason  supercargoes  generally  go  out  and  return  home 
with  the  vessel  on  board  of  which  they  are  embarked,  and 
thereby  differ  from  factors  who  reside  abroad  at  settlements 
of  the  public  companies  for  whom  they  act."^^^  From  the 
nature  of  his  employment  he  must  be  invested  with  completo 
control  over  his  cargo  and  all  that  immediately  coneem« 
it.''*  In  case  of  necessity  he  may  bind  his  principal  by  a 
sale  or  pledge  of  part  of  the  cargo,  or  otherwise,  before  it 
reaches  the  port  of  destination;*^'  but  if  he  is  supercargo 
for  several  shipments  by  the  same  vessel  he  cannot  pledge 
them  in  a  mass,  but  must  keep  them  separate.*''* 

Tlie  principles  which  regulate  the  conduct  of  factors 
abroad  apply  to  supercargoes.  They  are  liable  for  injuries 
to  an  employer  occasioned  by  the  want  of  reasonable  skill 
or  of  ordinary  diligence,  by  which  is  to  be  understood  such 
skill  as  is,  and  no  more  than  is,  ordinarily  possessed  and 
employed  by  persons  of  common  capacity  engaged  in  the 
same  employment,  and  by  ordinary  diligence  that  degree 
which  persons  of  common  prudence  are  accustomed  to  use 
about  their  own  business  and  affairs.'^"  They  are  also 
bound  to  good  faith  and  must  exercise  their  judgment  afto* 
proper  inquiries  and  precautions,  and  where  they  have  a 
venture  on  the  same  ship,  and  are  bound  to  exercise  at  least 
as  much  dilig^ice  and  care  as  to  their  factorage  transaction 

"11  BeaweB'  Lex.  Merc.  47;  The  Waldo,  S  Ware  (Dav.  161)  165, 
Fed.  Caa.  No.  17,066;  Davidson  v.  awyana,  12  Bast,  381;  Stone  v. 
Waltt,  31  Me.  409,  62  Am.  Dec.  631;  Williams  y.  Nichols,  13  Wend. 
<N.  T.)  58;  TaTlor  v.  Wells,  3  Watte  (Pa.)  6G;  McOraft  t.  RuEee,  60 
Wis.  406,  eO  Am.  Rep.  878. 

"»  Davidson  v.  Qwynne,  12  East,  381. 

iTi  Forreetler  v.  Bordman,  1  Story,  43,  Fed.  Cae.  No.  4.946. 

ir4Newboli1  v.  Wright,  4  Rawle  (Pa.)  195. 

"9  OaKher  v.  Hf rick,  B  Md.  118,  66  Am.  Dec.  316. 
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:iB  to  their  own  private  concerns,  and  they  are  chargeable 
for  negligence  if  they  sell  without  making  a  proper  inqoirv 
after  having  received  notice  of  facts  which  otight  to  pnt  a 
person  of  prudence  on  his  guard.^^'  As  a  general  rule,  tbey 
cannot  delegate  their  authority  any  more  than  other  agents, 
but  exceptions  may  arise,  where  the  power  of  del^ation  is 
conferred  hy  the  necessity  of  the  case,  the  usages  of  trade, 
or  the  law  and  customs  of  the  country  where  the  agency  is 
to  be  executed.^'  Thus  if,  after  arriving  at  the  port  of 
destination  of  the  goods,  he  is  unable  to  dispose  of  them, 
he  is  justified  in  leaving  them  there  in  the  hands  of  a  re- 
sponsible party  for  sale,  and  such  party  becomes  the  agent 
of  the  shipper,  and  liable  to  him  as  such.^^^  And  if,  in  snA 
a  case,  the  supercargo  dies,  his  personal  representatives  are 
not  responsible  for  the  acts  of  such  ctmsignee,  after  his 
death,  not  imputable  to  instructions  given  during  bis  life- 
time. "• 

Where  a  supercargo  engages  to  transport  goods  at  his  onu 
risk,  he  is  personally  responsible  for  their  loss  whether  bv 
theft  or  otherwise,**"  And  if  he  makes  a  shipment  of  pro- 
hibited merchandise  on  the  owner's  account  but  without  the 
latfer's  knowledge  or  consent,  it  is  at  the  supercargo's 
risk  ;^*  and  the  acceptance  by  the  owner  of  the  letters  und 
invoices  sent  to  him  by  the  consignees  in  a  foreign  port  is 
not  such  a  ratification  of  his  acts  as  would  throw  on  him 
the  loss  arising  from  the  seizure  of  such  prohibited  articles 
exported  by  the  supercargo  on  his  account***  But  if  the 
shipper  of  the  goods  receives  the  proceeds  thereof  without 

"'  Galther  v.  Myrick,  9  Md.  IIS,  S6  Am.  Dec.  316. 

»"  Galther  v.  Hyrlck,  S  Md.  US,  66  Am.  Dec.  316.  See  Wuner  t. 
Hartln,  11  How.    (U.  S.)   209. 

"8  Stone  V.  Waitt,  31  Me.  409,  6S  Am.  Dec.  S21;  Merrick  t.  Ber 
nard.  1  Waeb.  C.  C.  479.  Fed.  Cas.  No.  9,464;  Day  v.  Noble.  2  FlcL 
(Mass.)  615;  Lawler  v.  Keaqulck,  1  Johns.  Caa.  (N.  T.>  174. 

ITS  PawBon'B  Adm'rs  v.  Donnell,  1  QUI  C  J.  (Md.)  1,  19  An.  Dee. 
213. 

190  Bridge  v.  Austin,  i  Mass.  115. 

isi  FaWBon'B  Adm'rs  v.  Donnell,  1  GUI  ft  J.  (Md.)  1,  19  Am. 
Dec.  213. 

awPawson'B  Adm'rs  v.  Donnell,  1  0111  *  J.  (Md.)  1,  19  Am. 
Dec.  213. 
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objection,  he  thereby  ratifies  the  sale  made  by  the  snper- 
cai^.*" 

§  936.     Xaster  of  veiKl  ai  laperc&i^o. 

In  the  absence  of  any  custom  or  usage  to  that  effect,  mas- 
tera  of  vessels  have  no  implied  authority  to  act  as  factors  or 
supercargoes,^*  except  in  eases  of  urgent  necessity  where 
they  may  be  clothed  with  the  powers  of  a  supercargo.'*' 
He  may,  however,  become  supercargo  by  express  authority 
conferred,  and  unite  the  offices  of  master  and  supercargo 
without  combining  them,  as  where  the  shipper  consigns 
goods  to  the  master  for  sale  and  returns.  ***  Every  act  that 
is  done  by  him  while  acting  in  this  dual  capacity  that  is  not 
properly  and  strictly  in  furtherance  of  his  duty  is  an  act 
for  which  both  the  master  and  owners  may  be  made  respon- 
Bible.'*^  A  master  who  is  part  owner  and  supercai^  is 
liable  for  injury  to  the  cargo  resulting  from  sale  of  the 
vessel  before  the  cargo  is  landed,  and  then  landing  it  be- 
fore a  sale  was  effected  or  storage  obtained  in  order  to  de- 
liver the  vessel  in  compliance  with  the  contract  of  sale. 
The  right  to  have  the  cargo  carried  and  delivered  according 
to  the  projected  voyage  is  superior  to  the  power  to  sell  the 
vessel  and  a  claim  for  damages  for  the  sale  of  the  vessel  be- 
fore delivery  of  the  cargo  is  not  affected  by  the  fact  that 
the  shipper  knew  the  vessel  might  possibly  be  sold.'** 

n>  Forre«tter  v.  Bordman,  1  Story.  43.  Fed.  Caa.  No.  4,S45. 

*M  Taylor  v.  Wells,  3  Watta  (Pa.)  65;  Rapp  v.  Palm«r.  3  Watts 
(Pb.)  178. 

189  The  Oratltudlne.  3  C.  Rob.  Adm.  240;  The  Veloaa,  8  Ware,  140. 
Fed.  Cas.  No.  16,912. 

!8<  BiggB  V.  Lawrence.  3  Term  R.  464;  Moseley  T.  Lord.  2  Coiid. 
3S9;  Stone  v.  Waltt,  31  Me.  409;  Smith  v.  Davenport.  34  Me.  520; 
Emery  v.  Hersey,  4  Me.  407;  Day  v.  Noble,  Z  Pick.  (Mass.)  616; 
United  InB.  Co.  v.  Scott,  1  Jobns.  (N.  T.)  106;  Kemp  v.  Coughtry, 
11  Johns.  (N.  T.)  107;  Lawler  v.  Keaqulck.  1  Johns.  Caa.  (N.  T.) 
174;  Williams  v.  Ntchols.  13  Wend.  IN.  T.)  58;  Harrington  v.  Mc- 
Shane.  2  WatU  (Pa.)  443;  Smedley  v.  Yeaton,  3  Cranch,  C.  C.  181, 
Fed.  Cas.  No.  12,966;    Parsons.  Mar.  Law,   463. 

i«T  Galther  t.  Myrlck,  9  Md.  118.  66  Am.  Dec.  316. 

*8«  Oaither  v.  Myrlck,  9  Md.  118.  66  Am.  Dec.  316. 
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Sights  and  dntiei  in  dual  capacity.    Tn  such  a  case, 

he  does  not  set  as  maater  in  disposing  of  the  goods,  but  deals 
■with  them  in  his  character  of  supercargo  or  factor,  Hia 
duties  and  liabilities  under  these  two  characters  are  as  dis- 
tinct and  independent  as  thev  would  be  if  the  truste  were 
confided  to  different  persons.  In  all  that  relates  to  trans- 
portation of  the  goods,  and  the  navigation  of  the  ship  he 
acts  as  master,  and  all  that  he  does  is  relation  to  the  dispo- 
sition of  the  merchandise  is  referred  to  his  character  as  fac- 
tor. In  these  characters,  he  is  the  agent  of  different  prin- 
cipals; in  the  first  he  is  iJie  agent  of  the  shipownen,  and 
his  acts  are  imputable  to  them ;  in  the  second,  he  is  a  stran- 
ger to  them,  and  they  are  no  more  responsible  for  his  acts 
than  they  would  he  for  those  of  a  third  person,  to  whom  the 
shipper  should  consign  his  goods.  In  the  transaction  of  that 
business  he  is  the  agent  of  the  shipper.^*'  After  the  arrivil 
of  the  ship  at  the  port  of  destination,  be  delivers  the  cai^ 
as  master  and  receives  it  as  consignee,  all  his  duties  as  mas- 
ter are  then  dischai^ed,  and  in  disposing  of  the  goods  at 
such  port  he  acts  as  agent  of  the  consignor.""  A  master  of 
a  vessel  who  thus  acts  in  the  capacity  of  a  supercargo  with 
knowledge  of  the  shipper  cannot  wholly  abandon  his  duly  in 
the  former  capacity  to  discharge  that  of  the  latter ;  bnt  he 
must  act  in  both  as  far  as  possible  with  reference  to  the 
respective  interests  of  his  principal  in  each  capacity.**'  A 
supercargo  who  abandons  his  trust  or  del^ates  his  agency 
merely  because  the  cargo  could  not  be  disposed  of  at  one 
of  the  porta  reached  prior  to  the  port  of  destination  is  gnil^ 

M»The  Waldo.  2  Ware  (Dav.  161)  186.  Fed.  C«b.  No.  17,068;  Tb* 
Maiden  Citr,  33  Fed.  716;  Tbe  St.  Nicholas,  1  Wbeat  (U.  S.)  417: 
Earle  t.  Rowcroft,  8  Bast,  126;  Stone  v.  Waltt,  31  He.  409,  61  Am. 
Dec.  821;  aalther-v.  Myrlck,  9  Md.  118,  66  Am.  Dec.  316;  WllHuns 
V.  Nichols,  13  Wend.  (N.  T.)  68;  Cook  v.  Commercial  Ins.  Co.,  11 
Johns.  (N.  T.)  40;  Taylor  v.  Wells,  3  Watta  (Pa.)  86;  Dnsar  t. 
Peril,  4  Bin.  (Pa.)  361.  See  The  New  Hampahire,  21  Fed.  924;  Tli« 
Flash,  Abb.  Adm.  67,  Fed.  Caa.  No.  4,867. 

'»"  Stone  V.  Waitt,  31  Me.  409,  62  Am.  Dec  621. 

"1  Galther  v.  Myrlck,  9  Md.  118,  66  Am.  Dec  818;  Day  v.  NoWft 
2  Pick.  (Mass.)  616. 
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of  a  violation  of  duty  and  liable  tberefor.^^  But  he  ie  not 
liable  for  damegee  because  another  party  wrongfully  and 
without  his  consent  assumes  authority  to  sell  and  does  sell 
the  cargo.*" 

§  937.    K^hta  of  supeioaigo  against  principal. 

A  supercargo  like  all  other  agents  has  a  right  to  be  com- 
pensated by  his  principal  for  services  rendered  by  him  as 
Rnch,  and  for  any  general  balance  due  to  him  by  the  owners, 
he  may  retain  goods  in  his  possession.'**  And  a  miscon- 
duct of  the  supercaigo  producing  neither  injury  nor  incon- 
venience to  the  owner  is  no  defense  to  the  action  for  the 
payment  of  wagea.'""  But  the  owner  of  the  ship  and  cargo, 
where  he  is  the  owner  of  both,  has  the  uncontrolled  power 
of  breaking  up  or  changing  the  voyage.  The  effect  of  the 
exercise  of  this  power,  upon  the  contract  between  the  owner 
and  the  master  or  supercargo,  depends  upon  the  circum- 
stances of  the  case  and  must  be  governed  by  these  principles 
in  the  absence  of  all  commercial  usage  upon  the  subject  If 
by  the  exercise  of  this  important  privilege,  a  special  injury 
is  done  to  the  master  or  supercargo,  the  ship  owner  must 
bear  the  loss.  He  must  make  a  reasonable  indemnity.  If 
on  the  contrary  by  the  change  of  voyage,  the  master  or  super- 
cargo be  necessarily  discharged  from  the  performance  of 
all  the  duties  for  which  a  remuneration  has  been  stipulated, 
bis  claim  to  such  remuneration  is  thereby  extinguished.  If 
a  part  of  the  duties  has  been  executed,  then  such  a  propor- 
tion of  the  stipulated  compensation  should  be  allowed  as 
appears  just,  on  comparing  the  services  rendered  under  the 
voyage  originally  contemplated  with  those  which  remain  un- 
performed.*'" 

lit  Qalther  v.  Myrick,  i  Hd.  118,  66  Am.  Dec.  S16. 

■MQaltber  v.  Hyrlck,  9  Md.  118,  66  Am.  Dec.  316. 

•"Luckett  V.  Weat,  4  Graucb,  C,  C.  101,  Fed.  Caa.  No.  8,B9B;  Vowell 
V.  West,  4  Cranch,  C.  C.  100,  Fed.  Caa.  No.  17,024, 

MBpawaon's  Adm'rs  v.  Doanell,  1  GUI  ft  J.  (Md.)  1.  19  Am. 
Dec.  213. 

2>«PawHon'B  Adm'rs  v.  Doanell,  1  QUI  A  J.  (Md.)  1,  19  Am. 
Dec.  213. 
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IV.  Ship's  Huhrand. 
%  dSS.    Definition  and  natnre  of  employment. 

A  ehip'B  husband,  in  maritime  law,  is  an  ag^it  appointed 
by  the  owner  of  a  ship,  and  invested  with  authority  to  male 
the  requisite  repairs,  and  attend  to  the  management,  equip- 
ment, and  other  concerns  of  the  ship.'*^  He  is  usually  a 
part  owner  of  the  vessel  over  which  his  agency  extends,  but 
not  necessarily  so.  When  he  is  a  stranger  he  is  properly 
the  ship's  husband.  And  the  fact  that  he  is  a  part  owner  of 
the  vessel  confers  no  greater  or  different  authority  on  him 
as  ship's  husband  than  he  would  otherwise  possess.  He  is 
the  general  agent  of  the  owners  of  the  vessel  with  respect 
to  her  management,  which  agency  may  be  constituted  by 
writing  or  orally,  or  it  may  be  implied  from  his  conduct 
with  the  knowledge  and  acquiescence  of  the  owner."*  He 
cannot  delegate  his  authority.*" 

§  939.    Powen. 

The  powers  of  a  ship's  husband  are  determined  mainly 
by  usage  and  are  in  general  to  provide  for  the  complete  sea- 
worthiness of  the  ship;  to  see  that  she  has  on  board  all  nec- 
essary and  proper  papers ;  to  make  contracts  for  freight  and 
to  collect  the  freight  and  to  enter  into  proper  charter  par 
ties;  to  direct  the  repairs,  appoint  the  officers  and  mariners; 
to  see  that  the  vessel  is  furnished  with  provisions  and  stores, 
and  generally  to  conduct  all  the  affairs  and  arrangements 
for  the  due  employment  of  the  ship  in  commerce  and  navi- 
gation, and  for  all  these  purposes  he  is  the  agent  of  the  own- 
ers, and  can  bind  them  by  his  contracts."''' 

*«'  See  Cyc.  Law.  Diet.  848. 

*MRevens  v.  Lewis,  2  Falne,  202,  Fed.  Cas.  No.  11,111;  Panons. 
Mar,  Law,  97;  McCready  v.  Tbom,  ei  N.  T.  454.  He  must  diBcIoM 
hla  asency  In  aome  unmistakable  manner  to  persona  wltb  whom 
he  deals,  otherwise  he  may  be  chargeable  as  prluclpal.  Keiry  t. 
Pacific  Marine  Co.,  121  Cal.  564. 

••»  Not  even  to  the  master.  Kimball  v.  The  Dlapatch,  6  We«.  Law 
Month.  209,  Fed.  Cae.  No.  7,773. 

•M  McCready  v.  Thorn,  51  N.  T.  4E7;  Chaae  y.  McLean,  130  N.  T. 
fiS4;  1  Parsons,  Mar.  Law,  98. 
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But  unless  specially  authorized,  he  has  no  power  to  contract 
loans  on  behalf  of  his  principal,'*"  especially  not,  when  it 
appeared  that  the  loan  was  made  when  the  vessel  was  out  of 
commission,  and  the  money  was  borrowed  and  ased  in  paying 
a  debt  previously  incurred.**** 

The  power  of  a  ship's  husband,  as  such,  and  in  the  absence 
of  any  special  authority,  to  bind  the  owners  of  the  ship  by  his 
contracts,  relates  only  to  the  present  or  future  of  the  ship ;  it 
is  based  on  present  and  pressing  neceaaity.^"*  But  this  doc- 
trine has  been  modified  in  some  cases,  so  as  to  authorize  the 
borrowing  of  money  in  foreign  ports  in  case  of  necessity,  and 
afterwards  so  as  to  include  home  ports,  if  the  owner  could  not 
be  communicated  with,  and  the  money  was  required  immedi- 
ately and  for  a  specific  purpose,*"^  And  it  has  even,  so  far, 
been  extended  as  to  permit  the  borrowing  of  money  to  pay  for 
such  supplies  as  the  ship's  husband  would  have  authority  to 
purchase  on  credit.'"^ 

Xor  has  he,  in  the  absence  of  special  authority,  power 
to  tate  out  insurance  on  the  vessel;"**  nor  to  waive  liens 
for  freight;'"^  nor  to  purchase  a  cargo  on  behalf  of  the 
owners,^"*  though  he  may  purchase  an  outfit  for  a  vessel 
to  enable  it  to  carry  on  business. ^"^  It  has  been  said  that 
he  cannot  bring  action  so  as  to  charge  the  owner  with  the 

101  Harris  v.  Reynolds,  4  Wkly.  Rep.  278;  The  Ole  Oleeon,  20  Fed. 
384;  Are;  v.  Hftll,  81  Me.  17.  10  Am.  St.  Rep.  232. 

Ml  Chase  v.  McrLe&n,  130  N.  Y.  529, 

»!»»  Chase  v.  McLean,  130  N.  Y.  539. 

■aiChaee  v.  McLean,  130  N.  Y.  635;  Roctaer  v.  Buaher,  1  Starkie, 
27;  Palmer  v.  Gooch,  2  Starkie,  428;  Stearns  v.  Doe,  12  Gray  (Masa.) 
4S2. 

»«»  McCready  v.  Thorn,  51  N.  Y.  454. 

■OS  French  v.  Backhouse,  5  Burrow,  2727;  Hooper  v.  Lusby,  4 
Camp.  66;  Belt  v.  Humphries,  2  Starkie,  346;  The  Ole  Oloson,  20 
Fed.  384. 

lOTHewett  V.  Buck,  17  Me.  147;  Foster  v.  United  States  Ins.  Co.. 
11  Pick.  (Maas.)  85;  Finney  v.  Warren  Ins.  Co.,  1  Mete.  (Mass.)  16. 

W"  Roblnaon  v.  aieadow,  2  Blng.  N.  C.  166;  The  Ole  Oleson,  20  Fed. 
3S4;  Patterson  v.  Chalmers,  7  B.  Mon.  (Ky.)  ES5;  Foster  v.  United 
SUtes  Ins.  Co..  IX  Pick.  (Mass.)  86;  Turner  v.  Burrows.  5  Wand. 
(N.  Y.)  641,  8  Wend.  144. 

«»  Hall  T.  Thing,  23  Me.  461. 
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expense  thereof,'"*  but  the  correctnesB  of  this  statement  is 
doubted."^  He  may,  however,  procure  bail,  on  behalf  of 
biB  CD-owners,  to  release  the  vessel  from  attachment  tm  a 
debt  or  liability  for  which  all  the  owners  are  liable,"*  though 
not  where  the  attachment  is  in  a  home  port  and  the  other 
co-owners  are  not  personally  liable  for  the  debt.*" 

As  has  been  stated  above,  one  of  the  principal  objects  for 
which  a  ship's  husband  is  appointed,  is  to  make  the  necu- 
sary  repairs,  and  attend  to  the  management  and  equipment 
of  the  vessel.  From  this  it  follows,  as  a  general  mle,  that 
he  may  bind  the  owners,  or  hie  co-owners,  by  the  purchase 
of  necessary  supplies,  and  by  ordering  necessary  repain  to 
be  made.*'*  In  some  of  the  cases,  however,  it  is  held  that 
this  rule  applies  only  to  supplies  or  repairs  necessarr  in  a 
foreign  port ;  and  that  a  ship's  husband  cannot  bind  his  co- 
owners  for  supplies  purchased  or  repairs  ordered  in  a  home 
port."" 

§  d40.    Ihitiea. 

Hie  principal  duties  are  the  same  as  his  powers:  To  fur- 
nish the  vessel  with  a  proper  outfit,  to  see  that  she  is  in  a 
seaworthy  condition,  and  is  supplied  with  the  necessary  pa- 
pers, to  care  for  her  in  port,  to  enter  into  charter  parties,  to 
contract  for  freights,  to  collect  the  same,  to  adjust  averages, 
and  to  account  to  the  owners.'" 

>"  Campbell  v.  Stein,  6  Dow,  116,  135. 

■II  See  FarsooB,  Mar.  Iaw,  99. 

•"Barker  v.  Hlgbley,  15  C.  B,  (N.  S.)  27. 

Bii  Mitchell  T.  ChamberB,  43  Mich.  150,  3S  Am.  Rep.  167. 

""Whitwell  v.  Perrin,  *  C.  B.  (N.  8.)  412;  Tolson  ».  Hallett,  1 
Amb.  269;  Frazer  v.  Cuthbertson,  50  Law  J.  Q.  B.  277;  Bell  r 
Humphrlaa.  2  Starhle,  345;  Hall  T.  Thing,  23  Me.  461;  Schemerhorn 
T.  Loines,  7  Jobna.  (N.  Y.)  811. 

■IB  Hill  V.  Crocker,  ST  Me.  208,  47  Am.  St.  Hep.  321;  Benson  t. 
Tbompson,  27  Me.  470.    But  see  Atklna  v.  L«wia,  168  Mass.  G34. 

ai<  Darby  t.  Balnea,  9  Hare,  369;  Sims  v.  BrItUin,  4  Barn,  tc  Adol. 
37G;  Smith  v.  Lay,  3  Kay  ft  J.  IDS;  Owaton  t.  (^le.  13  East,  ESS; 
Benson  v.  Heathom,  1  Yonng  A  C.  326;  Parsons,  Mar.  Law.  97:  Gonid 
V.  Stanton,  16  Conn.  12;  Turner  v.  Burrows,  S  Wend.  (N.  Y.)  141 
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§  941.    Bcmediea — ^Againit  ownen. 

If  he  ia  a  part  owner  of  the  veesel,  each  owner  is  liable 
to  contribute  to  him  for  hie  share  of  the  general  chains  or 
indebtedness  incurred  for  the  diip.  If  be  is  not  a  part 
owner,  all  the  owners  are  responsible  to  him  in  solido.'*^ 
But  if  a  creditor  should  trust  him  solely,  or  deal  with  him 
in  such  a  way  as  to  lead  the  owners  to  believe  that  the  deal- 
ing was  on  his  personal  credit,  and  to  settle  with  him  in  that 
belief,  they  are  not  responsible.'" 

Against  vessel — ^Lien.    A  ship's  husband,  as  such,  does 

not  seem  to  be  entitled  to  a  lien  on  the  reeeel  for  his  charges, 
disbursements,  or  obligations  incurred.'^'  He  may  have  a 
lien,  however,  on  the  proceeds  of  a  voyage,  or  of  the  vesBel, 
provided  he  has  obtained  possession  thereof.  If  he  is  a  part 
owner  he  has  a  lien  in  that   character.""* 

■IT  Helme  v.  Smltb,  7  Blng.  709.  And  aee  Brown  v.  Tapscott,  S 
Hees.  «  W.  119. 

»•  TbompBon  T.  nnden,  4  Car.  «  P.  IGS;  R«ed  v.  White.  E  Esp,  122; 
Huiaon  r.  WblUock,  1  Cow.  (N.  T.)  290.  And  see  Wyatt  t.  Hert- 
ford, 3  East,  147;  Cheever  t.  Smltb,  15  Johns.  (N.  T.)  276. 

tiiEx  parte  Young,  2  Yea.  ft  B.  242;  Holderness  t.  Shackels,  8 
Barn.  Jb  C.  612;  Smith  t.  De  SUva.  Cowp.  469;  The  Larch,  2  Curt 
427,  Fed.  Caa.  No.  8,0S5;  Macy  t.  De  Wolf,  3  Woodb.  A  M.  193,  210, 
Fed.  Cas.  No.  8,933:  Gould  v.  Stanton,  16  Conn.  12;  Mnmford  v. 
Nlcoll,  20  Johns.  (N.  T.)  611. 

lis  It  be  la  m  part  owner,  he  taaa  no  Hen  for  advances  for  out- 
flttfng  made  lor  another  owner,  though  be  has  a  right  of  action 
therefor.    Helme  v.  Smltb,  7  Blng.  709. 

C.    &  S.— 121. 
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A. 

ABANDONMBNT, 

tee  'Termination  of  Agency." 
b;  agent,  when  juatlfled,  426. 

eflect  on  rlglit  of  agent  to  compenaatlon,  see  "CompenBation  of 
Agent." 

ACCEPTANCE  OF  AGENCY, 
see  "Creation  of  Agency." 

ACCEPTANCES, 

see  "Commercial  Paper." 

ACCOMMODATION  PAPER, 
Bee  "Commercial  Paper." 

ACCOUNTING, 

ae  between  principal  and  agent,  935-962. 

duty  of  agent  to  account  to  principal,  93G. 
remedies  of  principal,  987. 
to  whom  agent  must  account,  938. 
Joint  principals,  939. 
BubagentB,  939. 

dutj  of  agent  to  keep  accounts,  930. 

commlnsling  of  property  or  funds  by  agent,  rights  of  prin- 
cipal, 941. 
duty  of  agent  to  render  acconnte,  942. 
necesBlty  for  demand,  943. 
liability  of  agent  for  Interest,  94S. 
statute  of  limitations,  948. 
accounting  In  equity,  principal's  right  to,  951. 
rlgbt  of  set-ott  or  counterclaim,  &G3. 
Illegality  of  transaction  aa  defense  for  agent,  964. 
right  of  principal  to  follow  trust  funds,  9G8. 
(2103) 
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ACCODNTINO— CoDt'd. 

by  apectal  clamee  of  agents,  see  "Attorney  mud  Client;"  "Atw- 
tloiu  and  Auctioneers;"  "Brokers;"  "Collections;"  "^Bctors;" 
"Uaster  of  Vessel;"  "Ship  Hnstmnd;"  "Supercargo;"  nnd 
other  specfBl  titles. 

ACKNOWLEDGMENT, 

of  powers  of  attorney,  139. 

Bs  ratlllc&tlon,  see  "RAtiflotion." 

ACQUIBSCBNCE, 
see  "BatlAcatlon." 


agent's  autborlty  to  sne,  647,  649. 

managliig  agent's  anthority,  61!. 

right  of  agent  to  compel  principal  to  Interplead,  see  "Inter- 
pleader." 

particular  actions,  see  "Acconntlng;"  "Compensation;"  "Con- 
tracts;" "Indemnity;"  "Reimbursement;"  "Torts;"  and  other 
titles. 

by  or  against  particular  classes  of  agents,  see  "Attorney  and 
Client;"  "Anctione  and  Auctioneers;"  "Brokers;"  "Factors;" 
and  other  special  classes  of  agents. 

ACTUAL  AUTHORITY, 

see  "Authority  of  Agent" 
ADMINISTRATORS, 

see  "Executors  snd  Administrators." 
ADMISSIONS  AND   DECLARATIONS   OF  AGENT, 

effect  as  against  principal,  1022-1039. 

Inadmissible  to  prove  agency  or  nature  or  extent  of  authority, 
171,  1022. 

admlsBlbllity  after  proof  of  agency  and  authority,  1026. 

necessity  for  proof  of  agency,  1027. 

ratification,  1029. 

necessity  that  admission  shall  be  part  of  res  gestae,  1029. 

prior  end  eubsequent  admissions  and  declarations,  1031. 

necessity  that  declaration  shall  unfold  character  or  quality  of 
act,  103G. 

Illustrations  of  application  of  rules,  1036. 

declarations  of  agent  acting  for  himself  or  having  adverae  In^ 
terest,  1038. 

admissions  snd  declarations  of  public  agents,  1039. 
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ADOPTION, 

Bee  "Ratiflcatlon," 

ADTANCBS  AND  DISBURSEMENTS, 
B«e  "AcconntlDg;"  "Liens." 

ADVERSE  INTEREST. 

dUquallflcatlon  of  sgent  by,  67,  908.    See  "Breach  ot  Trust." 
of  Bttorney.  1439. 

ADVOCATE, 

see  "Attorney  and  Client." 

AOENCT  IN  GENERAL. 

sgenc;  defined,  1. 

creation  and  ezlatence  of  relation,  4.    See  "Creation  of  Agency." 

ostensible  agency,  4.    See  "Anthority  of  Agent" 

agency  by  estoppel,  4.  See  "Authority  of  Agent;"  "Creation  of 
Agency." 

agency  by  neceealty,  4.  See  "Authority  of  Agent;"  "Creation 
of  Agency;"  "Husband  and  Wife;"  "Master  of  Vessel;"  "N»- 
cesslty." 

partner's  agency  for  firm,  B.     See  "Partners." 

agency  by  ratiflcatloD.  5.    See  "Ratification." 

parties  to  the  relation,  5-7.     See  "Parties  to  the  Relation." 

"prlQctpal"  and  "agent,"  6.    See  "Agents;"  "Principals." 

Other  terms  uaed,  5. 

Tarioua  kinds  of  agents,  5.  See  "Attorney  and  Client;"  "Auc- 
tions and  Auctioneers;"  "Authority  of  Agent;"  "Brokers;" 
"Factors;"  "Master  of  Vessel;"  "Ship  Husband;"  "Super- 
cargo." 

general  and  special  or  particular  agents,  6.  Bee  "Authority  ot 
Agent." 

universal  agents,  6,  46S. 

agency  distinguished  from  other  contracts  and  relations,  In 
general,  7. 

agent  or  servant,  7-12. 

agency  or  partnership,  12. 

agent  or  Independent  contractor,  13,  1130. 

sale  of  goods  or  contract  of  agency  to  sell,  16. 

sale  of  goods  or  contract  ot  agency  to  purchase,  26. 

sale  of  land  or  contract  of  agency  to  sell  or  purchase,  26. 

agency  or  lease,  28. 

agency  or  license,  29. 

agency  or  loan,  29. 
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AOBNCT  IN  GBNERAL— CoBt'd. 
agencr  or  tnist,   29. 
acts  In  presence  and  by  direction   of  another  not  acts  of  ao 

agent,  31. 
transfer  at  services,  32. 
Illegality  at  agency,  see  "Illegality." 
agency    coupled    with    an    Interest,    398.    See    "Rerocatlon   ot 

Agency." 
duration    and    termination    of    agency,    see    "TermlnatloD    of 

Agency." 


deOned,  6. 

agent  and  servant  dletlngulshed,  7. 

authority  of,  sve  "Anthority  of  Agent." 

rights,  duties,  and  UaUlltlee  of,  see  "Accounting;"  '3reach  ot 
Trust  by  Agent;"  "Compensation;"  "Contracts;"  "Indenb- 
nlty;"  "Instructions;"  "Liens;"  "Negligence  of  Agent;"  "R*- 
imbnrsement;"  'Torts/'  and  other  headings. 

particular  classes  and  kinds  of  agents,  see  "Attorney  and 
Client;"  "Anctloos  and  Auctioneers;"  "Brokers;"  "Colleo- 
ttoDs;"  "Del  Credere  Afonts;"  "Factors;"  "Gratuitous  Agenta;'^ 
"Uaster  of  Vesael;"  "Ship  Husband;"  "Supercargo;"  and 
other  headings. 

subageats,  see  "Delegation  of  Aatborlty;"  "Subagants." 

public  agent,  see  "Public  Agents." 

AGREEMENT, 

see  "Creation  of  Agency." 

ALIENS, 

as  principals,  64. 

alien  enemies,  St. 

as  agenta,  63. 

termination  of  agency  by  var,  461,  4G6. 

AMBIOUITT, 

In  authority  ot  agent,  618.    Sea  "Authority  of  Agent" 

APPARENT  AUTHORITY, 
see  "Anthority  of  Agent" 

APPEARANCE, 

by  attorney,  1380-1898.    See  "Attorney  and  Client." 
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APPOINTMENT  OF  AQBNT, 
Heo  "Creation  o(  Agency." 

ARBITRATION, 

authority  to  submit  to  arbitration  not  Included  in  authority  to 

settle,  6eS. 
delegation  ot  authority  by  arbitrator,  791. 
power  to  submit  to,  see,  also,  "Attorney  and  Client;"  "Brokers;" 

"Factors;"  and  other  special  classes  of  agents. 

ARCHITBCTS, 

negligence  of,  liability  to  principal,  906. 

ARREST, 

principal's  liability  tor  agent's  act  In  false  arrest,  1096.    Bee 
"Torts." 

A88AUI-T  AND  BATTERY. 

principal's  liability  for  act  of  agent,  1090.    See  "Torts." 

ASSENT, 

see  "Creation  of  Agency;"  "Ratification," 

ASSIQNHENT, 

transfer  of  serrlces,  32. 

ASSOCIATIONS, 

see  "Corporations;"  "Unincorporated  Associations." 

ATTORNEY  AND  CLIENT, 

Thk  Reiatiok  IK  Obnerai.,  1366-13S0. 
nature  of  relation,  1366. 
formation  of  relation,  1367. 
retainer,  1367. 

necessity  for  warrant  of  attorney,  136S. 
employment  ot  attorney  by  an  agent,  1370. 
scope  ot  retainer,  1371. 
notice  to  attorney  as  notice  to  client,  137M380. 

general  rule,  1372. 

where  unauthorized  acts  are  ratlOed,  1373. 

what  notice  la  binding,  1373. 

knowledge  of  Illegal  purpose,  1376. 

wbat  notice  not  binding,  1376. 

where  attorney  acta  for  both  parties,  1878. 

where  a  flrm  of  attorneys  Is  employed,  137S. 
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ATTOHNBrt'  AND  CLIENT— Cont'd. 

where  several  attoniers  act  tor  same  client,  1379. 

In  case  of  attomej'  for  collection  agency,  13S0. 
Illegality  of  employment,  see  "Illegality." 
agent's  authority  to  employ  counsel,  collecting  agent,  647. 
Appeabakce  bt  ah  Attobnet,  13S0-139S. 
proBumptiyely  authorized,  13S0. 
proBumptton  not  conclusive,  1383. 

when  and  by  whom  presumption  may  be  rebutted,  138(- 
durlng  Ha  pendens,  by  the  client,  1S86. 
by  the  adverse  party,  1386. 
In  subsequent  proceedings,  on  a  domestic  Judgment.  13S7. 

on  a  foreign  judgment,  1391. 

Judgment  through  fraud,  1393. 
what  evidence  required  to  rebut  presumption,  1394. 
how  relief  obtained  when  appearance  unauthorized,  139B. 
sufficiency  of  proof  of  authority  to  appear,  1396. 
I>cpun>  PowEBfl  or  an  Attobnet,  1398-143S. 
general  powers  over  cose,  1368-1402. 
as  to  remedy,  139S. 
aa  to  cause  of  action,  1401, 
dlsnt's  control  over  action,  1402. 

what  powers  Included  in  attorney's  implied  powers,  140&- 
1438. 

in  general,  140B. 

powers  not  included,  1409. 

power  to  make  stipulations,  1412. 

to  make  admlsaloDS  or  representations,  1414. 

to  confess  Judgment,  1415. 

to  compromise,  1415. 

to  execute  bonds,  1419. 

to  receive  payment  of  claim  placed  tn  bis  hands  tor 
cotlectlon.  1422-1429. 

on  written  eecurlty,  1423. 

claims  In  court,  1426. 

when  power  to  receive  payment  ceases,  1426. 

what  he  may  receive  In  payment,  1427. 

power  over  or  alter  Judgment,  1429. 
power  of  attorney  to  delegate  authority,  in  general,  14S4- 
1438.    And  see  780. 

authority  to  delegate,  1486. 

rattflcatlon,  1436. 

mechanical  or  ministerial  acts,  1437. 

assistant  counsel,  1437. 
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ATTORNEY  AND  CLIENT— Cont'd. 

Attobitrt's  D0TIB8  AHD  LuBiLiTiEB  TO  His  Cuemt,  1438-1476. 
In  general,  1438. 

good  faith  and  107&lt7,  1438.    See,  also,  "Breach  of  Tniat." 
daty  to  dlBcloM  adrerae  InUreets,  1439. 
as  to  purchasing  adverse  Intereet,  1440. 
outstanding  claims  or  titles,  1441. 
at  a  judicial  sale,  1442. 
dntr  and  liability  as  to  skill  and  diligence,  1444-1466. 

general  rule,  1444. 

vhat  conatiCntes  negligence  of  attorney,  in  general,  1447. 

mistakes  of  law,  1448. 

errora  of  Judgment,  1448. 

lUuatratlOiis,  1460. 

presumption  In  favor  of  attorney,  1451. 

negligence  in  examining  titles,  1452. 

In  collecting,  1453. 

In  preparing  contracts,  deeds,  and  other  papers,  etc., 
1456. 

in  not  properly  recording  instrument,  1456. 

In  Instituting  or  conducting  euits,  1467. 

negligence  after  verdict  or  Judgment,  1460. 

negligence  of  partners,  aubattomeys,  etc.,  1462. 

of  clerks,  1463. 

of  persona  not  admitted  as  attorneys,  1464. 

measure  of  damages,  1464. 

liability  where  attorney  acts  gratuitously,  1466. 

where  attorney  exceeds  authority,  1466. 

liability  for  money  collected,  1467. 

for  Interest,  1470. 

relation  of  attorney  and  client  must  exist,  1471. 

defenaea  available  to  attorney,  1473. 

statute  of  limitatlona,  1473. 

other  defenses,  1476. 
Dbaunqs  Between  Aitornbt  avd  Gubut,  1476-1488. 
in  general,  1476. 
before  or  after  relation,  1477. 
not  necessarily  invalid,  1478. 
burden  of  proof  on  attorney,  1479. 
contracts,  1480. 
contracts  of  Indemnity,  1483. 
assignments  to  attorney,  1483. 
gltte  to  attorney,  1484. 
relation  must  exist,  1488. 
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[rkfebENCCS  AKK  to  FAflBfi.] 
ATTORNEY  AND  CTil  EN  T— Cont'd. 

Attobitet's  Dutt  and  Liabiutt  to  Third  Febsdns,  1488-1501). 
la  general,  14SS. 

for  breach  of  duty  to  client,  1488. 
vhere  attorney  contracts  personally,  1490. 
liability  for  coBts  and  fees,  1490. 
liability  for  torts  In  general,  1496. 
wtaere  attorney  acts  In  good  faltb,  1497. 
where  he  does  not  act  In  good  faltb,  1498. 
liability  for  treepaes,  149S. 
for  false  Imprisonment,  1601. 
tor  malicious  proseeutlon,  IGOl. 
tor  money  Improperly  collected,  1503. 
for  misconduct  or  negligence,  1504. 
Cubnt'b  LiABiuTi  TO  ArroBNEr,  160G-156S. 
lor  reimbursement  and  Indemnity,  1605. 
for  compensation,  in  general,  1606. 
requisites  of  right  to  compensation,  1507-1611. 

employment,  1507. 

performance,  1510. 
what  attorneys  may  recover  compensetlon  and  from  whom. 
In  genera],  1511. 

attorneys  for  infants,  married  women,  etc,  1513. 

for  estates  of  decedents,  1515. 

attorneys  appointed  by  court,  151G. 
special  agreement  as  to  compensation,  1619. 
contract  made  during  existence  of  relation,  1520. 
contract  after  termination  of  the  relation,  152S. 
contracts  for  contingent  fees,  1623. 
champerty  and  maintenance,  1625'1G30. 
effect  of  contract  for  contingent  fees  on  settlement  by  client, 

15S1. 
elfect  of  settlement  on  attorney's  right  to  contingent  fees, 

1632. 
client's  llabtllty  for  extra  compensation,  1532. 
his  liability  for  serrlces  on  Implied  contract,  1533, 
what  services  may  be  charged  for,  1536. 
bow  value  of  such  services  Is  determined,  1637. 

matters  to  be  considered,  In  general,  1538. 

amount  Involved,  1539. 

skill  and  experience  of  attorney,  1640. 

nature  and  difficulty  of  the  case,  1541. 

resnlt,  1642. 

other  evidence  admissible,  1548. 
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ATTOHNET  AND  CLIENT— Cont'd. 

evidence  not  admlaelble,  1S4G. 
right  of  attorney  to  claim  more  than  orlglnatlr  demanded, 

1547. 
deteneea  of  client  In  action  for  compensation,  1647-1651. 

bad  faith  or  negligence  of  attorney,  1647. 

failure  to  pay  over  money  collected,  1649. 

want  of  aucceea,  1549, 

statute  of  Umftatlons,  154S. 
premature  termination  of  employment,  effect  on  right  to 

compensation,  1661-1659. 
where  termination  la  by  client's  act,  1552. 

what  sufficient  cause  for  discharge,  1663. 
where  termination  U  by  attorney's  act,  1564. 

abandonment  Justified,  1665, 

what  Hufflcient  cause  for  abandonment,  1656. 
where  termination  U  by  operation  of  law,  1568. 

by  death  of  attorney,  155S. 

by  death  of  client,  1668, 
liability  of  client  for  retaining  fees,  1659. 
for  fees  of  associate  counsel,  1560. 
for  Interest,  1662. 
Lmr  or  Atrhinbt,  1562-1609. 
claasea  of  liens,  1662. 
general  or  retaining  Hen,  1662-1576. 

definition  and  nature,  1663. 

depends  upon  possession,  1664. 

assignability,  1665. 

tees  and  chargee  covered  by  this  Hen,  1666. 

property  attached  by  this  Hen,  1667. 

general  lien  on  money  collected,  1669. 

general  Hen  where  client  is  an  executor  or  administra- 
tor, 1671. 

property  not  subject  to  general  Hen,  1671. 

priority  of  general  lien,  16TS. 

how  such  lien  is  enforced,  1573. 

how  waived  or  lost,  1574. 
special  or  charging  Hen,  1675-1609. 

definition  and  nature,  1576. 

fees  and  charges  covered,  1578. 

"fees,"  "costs,"  etc.,  1680. 

vhat  attorney  may  claim  this  Hen,  1682. 

when  this  Hen  attaches,  1684. 

effect  of  settlement  by  client,  1586-1694. 
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[■BmUEHCES  ABK  TO  PAOBS.] 

ATTORNEY  AND  CLIENT— Cont'd. 

before  Judgment,  16S(. 

br  at&tute.  1G89. 

after  Judgment,  1692. 

to  what  such  lien  attactaee,  In  general,  1594. 

on  fund  In  court,  1G96 

on  land,  1696. 

superiority  o(  attorney's  Bpeclal  lien,  in  general,  16M. 

as  to  adverse  party's  right  of  eet-off,  16D0. 

notice  of  special  lien,  1S02. 

bow  this  lien  iB  enforced,  1604. 

by  wbat  law  goremed,  1607. 

bow  waived  or  loBt,  1607. 
TEauiflATion  OF  THE  RKLATton,  1609-1616. 
Jn  general.  1609. 
by  act  of  parties,  1610-161G. 

ligbt  of  attorney  to  withdraw,  1611. 

client's  rlgbt  to  cbange  attorneys,  1611. 

notice  o(  change,  1S14. 
by  operation  of  law,  1616,  1616. 

death  or  disability  of  client,  1616. 

of  attorney,  1616. 

ATTORNEY  IN  PACT, 

see  "Powers  of  Attorney." 

AUCTIONS  AND  AUCTIONEERS. 
In  OExmux,  1S68-18T6. 

definition  of  auctioneer,  1860. 

nature  of  relation,  1860. 

who  can  act  as  auctioneer,  1S6S. 

termination  of  relation,  IS 63. 

agent  lor  wbom,  1864. 

when  agent  for  vendor,  1834. 

when  agent  for  vendee,  1SS&. 

memorandum  by  auctioneer,  1868-1876.    See,  also,  73. 

statute  of  frauds,  1868. 

sufllciency  of  memorandum,  1869. 

sufficiency  of  signing,  ISTl. 

time  of  making  and  signing,  1873. 

completion  ol  sale,  1875. 

withdrawal  of  property  or  I>ld,  187S. 
PowBBS  oy  AicTiorsEERB,  1876-1886. 

how  conferred,  1876. 
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INDEX.  itiS 

[BEFEBBKOEa    ABE   TO   PAOES.] 

AUCTIONS  AND  AUCTIONEERS— Cont'd.  '■''' 

raUficaUon,  1877. 
implied  powers,  1S77-1SS6. 
to  prescribe  terms  of  sale,  1877. 
to  prescribe  rules  of  bidding,  1877. 
In  accepting  bids,  1879. 

to  collect  purchase  money  or  deposits,  1880.  ■■■.'. 

to  sue  purchaser  in  own  name,  18S1. 
cannot  sell  on  credit,  1882. 
nor  at  prlTate  sale,  1882. 
cannot  delegate  autboritr,  1888. 
cannot  rescind  sale,  1883. 
cannot  warrant  property,  1884. 
cannot  bid  for  himself  or  another,  1884. 
cannot  make  representation s,  1885, 
Rights,  Duties,  and  LiABiLrriEs  as  Betwbzn  AncTionitEB  akd 
Pbircipal,  1886-1889,  1893-1896. 
duties  and  ilBblHUea  of  auctioneer  as  to  principal,  1885-1889. 

duty  to  obey  Instrnctiona,  1886. 

to  use  due  care  and  skill,  1887. 

to  account,  1SS8. 

to  care  for  property,  1889. 
rights  of  auctioneer  against  principal,  18S3-1896. 

compensation,  commissions,  1893. 

reimbursement.  1S9G. 

indemnity,  18SG. 

lien  of  auctioneer,  1895. 
IboHTS,  DuTBss,  AKD  LiABiuTiEs  wrTH  RropECT  TO  Thibd  Pek- 
SOHB,  1889-1893,  1896-1903. 
rights,  duties,  and  liabilities  of  auctioneer,  1889-1893. 

liability  for  not  disclosing  pHncipal,  1889. 

duty  as  to  deposits,  1890. 

liability  for  false  representations,  1891. 

for  couTerslon,  1891. 
rights  where  third  person  injures  property,  1893. 
liability  of  purchaser  or  bidder  to  principal,  1896-1903. 

for  purchase  price,  1836. 

where  property  of  third  person  Included,  1896. 

for  refusal  to  complete  purchase,  1898. 

resale,  189S. 

vendor  as  purchaser,  1900. 
llaliility  of  principal  to  purchaser,  1903. 

tor  not  completing  sale,  1902. 

for  acts  of  auctioneer,  1903. 

a.  A  C— 133. 
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31114  WDVS. 

[RCnEUSOBS  AKE  TO  PAAES.] 

AUCTIONS  AND  AUCTIONBBBS— Cont'd. 
HiBcnjiunoue, 

ordinary  authority  to  sell,  no  authority  to  sell  at  public 

auction,  S88. 
illegal  contracts.  SI.    8m  "Illegality." 

AUTHORITY  OF  AGENT, 
in  general,  4&T. 

expresa  authority,  4G9.    See,  also,  lOS.  and  Intra,  thl9  headlug- 
coatom  and  oaage,  469,  491-496.  SOi,  522.    See,  also,  "Cnatoms  and 

Uaages." 
ImpUed  authority.  In  general,  460.    And  see  107. 
extent  of  authority  In  general.  461. 
anlyerul  agents,  465. 

general  and  special  authority.  In  general,  465. 
dlatlnction  between  general  and  special  agents,  468,  1006. 
authority  presumed  to  be  general,  470. 
continuance  of  general  authority,  471. 
extent  of  general  agent's  R,nthorlty,  471. 
general  agent's  authority  not  unlimited,  474. 
extent  of  special  agent's  authority,  476. 
Mithority  of  public  agents,  478.    See  "Public  Agents." 
instructions,  effect  on  agent's  authority,  in  general,  479. 
in  general  agencies,  482. 
In  special  agencies,  4SG. 

exception  to  general  rule  In  case  of  emergency,  490. 
effect  of  custom  and  usage  on  authority,  491-496,  502.    And  see 

469,  622.    See,  also,  "Customs  and  Usages." 
apparent  ecope  of  authority,  In  general,  496. 
elements  of  apparent  scope  of  authority,  497. 
express  powers,  498. 
IncldenUl  powers,  498,  526. 
powers  annexed  by  custom  or  usage,  5DS.    And  see  459,  491-4K, 

622.    See,  also,  "Customs  and  Usages." 
powers  reasonably  Interred,  602. 

ratlflcatlon  as  an  element  of  authority,  506.    See  "Ratlflcatlon." 
duty  of  persons  dealing  with  agent,  to  ascertain  his  authority, 

606, 1002. 
to  act  In  good  faith,  608. 
to  use  reasonable  pmdence,  609. 

to  see  that  all  formalities  or  conditions  are  complied  with,  GIO. 
where  dealing  with  public  agents,  510. 
construction  of  agent's  authority,  612-628. 
In  general,  612. 
where  authority  la  ambiguous,  612. 
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■  TO  P^SES.] 

AUTHORITY  OF  AGENT— Cont'd. 

nilM  pertalnlne  to  written  autborltr,  514-62S. 

In  general,  614.    See,  also,  "PowerB  of  Attorney." 

question  for  the  court,  616. 

purpose  ot  authority  to  be  followed,  616. 

how  purpose  la  ascertained.  In  general,  617. 

from  circumstances  of  the  parties,  618. 

from  whole  writing  or  writings  connected  with  power,  EIS. 

parol  evidence,  519. 

construction  of  general  wordB  and  phrases  used,  620. 

custom  or  usage  cannot  enlarge,  622.     See  "Customs  and 

Usages." 
giving  eOect  to  whole  Instrument,  622. 
construction  according  to  lex  loci,  622. 
the  transaction  to  stand  If  possible,  623. 
to  apply  to  prlncipal'B  private  buslnesB  only,  624. 
construction  of  oral  authority.  In  general,  626. 
necessary  or  Incidental  powers,  626. 
not  to  be  unduly  enlarged,  627. 
Incidental  powers  ot  agent, 

in  general,  498.  626.    See  "Authority  of  Agent" 
to  apply  to  principal's  private  business  only,  628. 
power  of  attorney,  106;  and  aupra,  this  heading.    See  "Powers  of 

Attorney." 
form  of  authority,  see  "Form." 

mode  of  executing  authority,  see  "Bxecutlon  of  Authority." 
delegation  of  authority,  see  "Delegation  of  Anthorlty;"  "Sub- 

agents." 
effect  of  agent's  declarations  and  admissions  on  principal,  1022- 

1039.    See  "Admissions  and  Declarations  of  Agent." 
effect  of  notice  to  agent  on  principal,  1039-1066.    See  "Notice." 
liability  of  principal  on  contracts  of  agent,  see  "Contracts." 
liability  of  principal  for  torts  of  agent,  see  "Torts." 
agent's  liability  on   unauthorised  contracts,   1269  et  sea.    See 

"Contracts." 
Implied  warranty  of  authority,  1276.    See  "Contracts;"  "War- 
ranty." 
special  kinds  of  authority,  construction  and  extent,  see  "Borrow- 
ing Money;"  "Collections;"   "Commercial  Paper;"   "Compro- 
mise and  Settlement;"  "Employment;"  "Leases;"  "Lending 
Money;"    "Managing    Agents;"    "Mortgages;"    "Purchase    of 
Property;"  "Sales  of  Peraonal  Property;"  "Sales  and  Conyey- 
ances  of  Real  Property;"  "Shipping  Qoods," 
special  classes  of  agents,  see  "Attorney  and  Client;"  "Auctions 
and  Auctioneers;"  "Brokers;"  "Factors;"  "Master  of  Vessel;" 
"Ship  Husband;"  "Supercirgo." 
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B. 
BANKRUPTCT, 

tennlnatloD  of  agency  tiy  bankruptcy  of  principal,  448-160. 

of  agent,  460. 

dut;  and  llabilltr  of  factors  and«r  )>anliruptc7  lawa,  1816. 

BANKS. 

Bee   "CoUectlone;"    "Subagenta."     And   see,   generally,    "Corpo- 

BILL  BROKER, 

In  Keneral,  1709.    See  "Brokers." 

BILLS  AND  NOTES, 

see  "Commercial  Paper." 

BLANKS, 

see  "Filling  Blanka." 

BONA  PIDE  PURCHASERS, 

right  of  principal  to  follow  truat  funds  or  property,  1S12  et  Mq. 


generally,  see  "Sealed  Contracts." 

form  of  execution  by  agent.  688.    See  "Execution  of  Antborlty." 

anthorlty  to  Sll  blanks,  see  "Filling  Blanks." 

BORROWmo  MONET, 

of  agent's  authority  to  borrow  money,  fn  general,  668. 
when  Implied,  669. 
cashiers  of  banks.  661. 
masters  of  vessels,  661. 
mining  superintendents,  662. 

special  classes  of  agents,  see  "Attorney  and  Client;"  "Auc- 
tions and  Auctioneers;"  "Brokers;"  'Tactors;"  "Uaster 
of  Vessel;"  "Ship  Husband;"  "Supercai^o." 
whether  a  transaction  is  an  agency  or  a  loan,  29. 

BOUNDARIES. 

authority  of  agent  to  change,  66!. 
BREACH  OF  DDTT  BY  AGENT, 

see  "Accounting;"  "Breach  of  Trust  by  Agent;"  "lustmctlatt;'' 
"Ne^lgence  ol  Agent;"  "Torts." 

as  ground  tor  reTOcation,  396. 


zedbyGoOgIC 


[BClTKIUCffOZB    ABE   TO   FAQES.] 

BREACH  OF  TRUST  BY  AGENT, 

eBect  OS  between  principal  and  agent,  907-S35. 

duty  ol  agent  to  act  In  good  faitb  and  wtUi  loyalty  to  prin- 
cipal, 907. 

tbe  fiduciary  relation,  307. 

asent'B  liability  tor  breach  of  tbls  duty,  907. 

personal    or    adverse    Interest    of    agent    fn    transactions. 
SOS.     See,  also,  67. 

agent  must  not  make  profit  for  himselt,  909. 

agent  to  sell  must  not  purcbase  tatmself,  913. 

agent  to  purchase  mnst  not   purctaase  from  himself,  918. 

agent  to  purchase  or  lease  for  principal  must  not  purchase 
or  lease  for  hlmeelt,  919. 

efFect  of  statute  of  frauds,  922. 

to  whom  the  principle  applies,  924. 

to  public  agents,  924. 

to  executors,  administrators,  guardians,  etc.,  924. 

to  officers  and  agents  of  corporations,  925. 

when  agent  may  purchase  prlnclpal'B  property,  926. 

duty  of  agent  not  to  act  for  both  parties,  930. 

acquisition  of  rights  by  agent  by  failure  to  perform,  932. 

duty  of  agent  to  give  notice  to  principal,  934. 

breach  of  trust  by  special  classes  of  agente,  see  "Attorney 
and    Client ;"   "Auctions   and    Auctioneers ; "   "Brokers ; " 
"Factors;"  "Master  of  Vessel;"  "Sblp  Husband;"  "Super- 
accounting  by  agent,  see  "Accounting." 
effect  of  fraud  and  collusion  between  agent  and  third  person 

OD  principal's  liablUty  to  latter,  1005. 
Illegal  agencies,  see  "Illegality." 


agent  cannot  sue  for  bribe  offered  blm,  13G4. 


In  OniKKAL,  1617-1628. 

definition  and  nature,  1619. 

license,  1621,  1684. 

distinction  between  broker  and  factor,  1622,  1740. 

between  broker  and  auctioneer,  1622. 

broker  may  also  act  as  factor,  1622. 

kinds  of  brokers,  1623.    And  see  Intra,  under  this  beading. 

broker  Is  agent  of  whom,  1681, 

formation  of  the  relation,  1624. 
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termination  of  the  relation,  1626-162S. 

lUegallty  of  emploTmeat,  aee  "lilegaU^." 
Adthoutt  or  Bbokeb,  1628-1637. 

In  general,  1628. 

effect  of  OMge,  1629. 

Implied  powers.  In  general,  1631. 

to 'fix  price  and  terms,  1631. 

to  sell  on  credit,  1632. 

to  warrant,  1632. 

to  contract  In  his  own  name,  1S33. 

to  receive  payment,  16S6. 

to  delegate  his  authority,  1636.    And  see  788. 

to  rescind,  1637. 

to  submit  to  arbitration,  1637. 

see,  also,  "Sale  of  Personal  Property;"  "Sales  and  Conver- 
onees  of  Real  Property." 
DcTus  Aim  L1ABIUTIE8  OF  BsOKiB  TO  PamciPAL,  1687-1661. 

duty  to  obey  instructions,  1637.     See,  ganerally,  "Inatnw- 
tlons." 

to  use  reasonable  aUll  and  dlllg^ice,  163S.    See,  generallr, 
"Negligence  of  Agent" 

to  act  In  good  faith,  1640.    See,  generallr,  "Breach  of  Tnist 
b;  Agent" 

cannot  buy  from  or  sell  to  himself,  1643. 

duty  not  to  act  for  both  parties.  In  general,  1646,  1686. 

knowledge  thereof  by  both  parties,  1647,  1688. 

as  middleman,  1649,  1689. 

duty  to  account  16E9. 
LiAPti.rmai  or  PaiitoipAi.  10  Bboki&,  I6E1-1700. 

for  compensation.  In  general,  1651. 

amount  of  compensation,  how  determined,  1652. 

right  to  compensation.  In  general,  1664. 

necessity  of  employment,  16G4. 

necessity  of  performance,  1666. 

sufficiency  of  performance  In  general,  16G7. 

real  estate  broker,  1658. 

necessity  for  contract  In  writing;  1663. 

acceptance  or  mtlBcatlon  by  principal,  166G. 

broker  need  not  n^iotlate  the  sale,  1667. 

responstblllty  and  readiness  of  proposed  pordiaser,  1668. 

broker  must  be  procuring  cause,  perfomuuiee  I7  principal 
or  another,  1670. 
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[BBnunms  ah  to  faobs.] 
BR0KB1R&— Cont'd. 

abandonment,  1674. 

vb«re  completion  of  contract  is  prevented,  16TG. 
fault  ol  purchaser,  1679. 
performance  within  limited  time,  1679. 
where  there  Is  more  than  one  broker,  1681-1684. 
re<]iilrement  of  llcenae,  1684.    See,  also,  1621. 
where  broker  acts  for  both  parties,  1686.    And  lee  164G. 
knowledge  thereof  b;  both  parties,  16S8.    See,  also,  1647. 
after  termination  of  emplorment,  1689. 
where  he  acts  as  middleman,  1689.    See,  also,  1649. 
where  contract  fs  Illegal,  1691. 
loan  broker,  1694. 

broker's  right  to  relmbarsement  and  Indemnity,  1696. 
Hen  of  broker,  1698. 
of  insurance  broker,  ITOO. 
Duties  awd  LiABiuTiBa  with  Rbsfici  to  Thibd  Pissons,  1700- 
1709. 
duties  and  liabilities  of  broker,  1700-1704. 
disclosed  and  undisclosed  principal,  1700. 
where  exclusive  credit  is  given  to  broker,  1702. 
liability  for  fraud,  1702. 
(or  conversion,  1703. 
tor  unauthorized  acts,  1704. 

liability  of  principal  to  third  persons,  1704-1706. 
in  general,  1701. 
In  tort,  170B,  1706. 

rights  of  principal  as  to  third  persons,  1706. 
third  party  cannot  set-off  debt  due  from  broker,  1706. 
rights  of  broker  as  to  third  persons,  1707. 
Paittcuiab  Kikds  or  Bbok^u,  1709-174G. 
hill  and  noi«  brokers,  1709-1712. 

In  general,  1709. 

note  transferred  In  payment  of  debt  or  sold  as  prop- 
erty, 1710. 

representations  and  notice,  1711. 
merchandise  brokers,  1712. 
ship  brokers,  1712. 

real  estato  brokers,  1718.    See,  also,  supra,  this  Utie. 
pawnbrokers,  1714. 
insurance  brokers  and  agents,  171t>-1724. 

In  general,  1716. 

insurance  agents,  1716. 

brokers  are  generally  agents  for  insured,  17S0. 
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BROKERS— Cont'd. 

dlligeDce  and  skill  required,  1723. 

Uen.  1700. 
custom-boUBe  brokers,  1724. 
stockbrokers,  1724-1746. 

definition  and  nature,  1724. 

disUngulBlied  from  ordinary  broker,  1T2G. 

regulation  and  nature  of  buslnesB,  1726. 

relation  between  parties  In  deallnKS  on  margin,  1728. 

cuBtoms  and  usages  of  stockbrokers,  1729. 

rlgbt  to  contract  In  own  name,  1730. 

right  to  transfer  stock  on  books  in  own  name,  1731. 

authority  to  advance  money,  1731. 

cannot  purchase  from  or  sell  to  ttiemseWes,  1732. 

duty  in  keeping  Btocks,  1733. 

need  not  keep  Identical  shares,  1733. 

duty  and  liability  In  purchasing,  1736. 

duty  and  liability  (n  selling,  1737. 

duty  on  "short  sales,"  1738. 

duty  and  liability  In  case  of  stop  orders,  1740. 

dissent  by  principal,  1740. 

rights  and  duties  on  failure  ot  margin,  1740. 

where  margin  not  exhausted,  1743. 

measure  of  damages  for  wrongful  acts,  1743. 

profits,  calls,  assessments,  etc.,  1744. 
BURDEN  OP  PROOF, 
aee  "Brldence." 

C. 

OARB  AND  DILIGENCE, 

see  "Negligence  of  Agent." 
OAROO. 

see  "Master  of  Veaael;"  "Ship  Husband;"  "Bopercargo." 
OHRTIPICATES  OF  STOCK, 

conversion  by  agent,  liability  of  third  persons,  119S.     See,  also, 
"CouTerslon." 

fraud  of  agent  as  to,  1122.    See  "EYaud." 

OHAMPBRTT  AND  MAINTENANCE, 

■ae  "Attorney  and  Client." 
CHARITABLE  CORPORATIONS. 

lUblUty  for  torts  of  agents,  1136. 
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CHATTEL  MORTGAGES, 
see  "MortsageB." 


CHURCH, 

Bee  "Corporations;"  "Unincorporated  Aasoctatlons." 
authority  of  priests,  ministers,  etc.,  253. 

CITIES. 

see  "Municipal  Corporations;"  "Public  Agents," 

CLBRQTIfAN. 

authority  of,  BBS. 

CLUBS, 

see  "Corporations;"  "Unincorporated  Aasoclatlons." 

COLLECTIONS. 

of  agent's  authority  to  collect,  633-6G6. 

in  general,  633. 

when  Implied,  In  gieneral,  634. 

mere  possession  of  bill  or  account  not  sufficient,  S3E. 
where  the  agent  has  made  the  contract,  636. 
possession  of  securities,  637. 
not  Implied  from  receipt  of  interest.  6*1, 

what  agent  may  receive  In  payment,  612. 
In  general,  money  only,  642. 
certificates  of  deposit,  646. 
notes  and  checks,  G4E. 

authority  to  give  discharge  or  receipt,  647. 

to  sue,  647. 

to  employ  counsel,  647. 

to  sne  In  agent's  own  name,  649. 

to  receive  declarations,  649. 

to  receive  payment  before  due,  649. 

to  release  debt,  GGI. 

to  compromise.  661. 

to  indorse  check  or  note,  6G2. 

to  make  a  warranty,  663. 

to  extend  time  of  payment,  6G3. 

to  eel]  or  transfer  claim,  663. 
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C0LLBCT10N8— Cont'd. 

to  coiiTert  proceeds  collected,  6E4. 
delegatloD  of  aathoritr  by,  788. 

employment  of  tubagents,  liabilities,  see  "Subagenta." 
negligence  of  agent,  lUblllty  to  principal,  901. 
failnra  to  receive  payment  In  money,  904. 
negligence  In  remitting,  904. 
damages,  905. 
collections  by  particular  classes  of  agents,  see  "Attorney  and 
Client;"  "Auctions  and  Auctioneers;"  "Brokers;"  "Factors;" 
"Uaster  of  Vessel;"  "Sblp  Husband;"  "Supercargo." 

COLLUSION, 

see  "Breach  of  Trust  by  Agent;"  "Fraud." 

wltb  agent,  llablUty  to  principal,  1197.    See  '"Torto." 

COHHBRCIAL  AQBNCIES, 

see  "Collections;"  "Subagents." 

COMMERCIAL  PAPER, 

agent's  authority  to  make,  draw,  accept,  or  Indorse,  In  full,  621- 
633. 
ezproBS  authority  strictly  construed,  621. 
Illustrations,  623. 

Implied  authority  In  general,  626. 
Illustrations,  authority  Implied,  627. 

not  Implied.  628. 
where  authority  U  given  by  or  to  aeveral,  629. 
authority  must  be  exercised  on  principal's  behalf  only.  680. 
accommodation  paper,  630. 
authority  to  Sll  blanks.  133.  IGl,  631. 
authority  of  managing  agent  to  execute,  619. 
has  no  authority  to  make  accommodation  paper,  618. 
collecting  agent's  authority  lo  indorse.  6&2. 
power  of  factor  to  Indorse,  ITSl, 
power  to  receive  In  payment.  645.     See,  also,  "Attorney  and 
Client;"   "Auctions  and   Auctioneers;"  "Collections;"   'bro- 
kers;" "Factors." 
diversion  by  agent,  llablUty  of  third  persons,  1181-1184. 
action  by  undlHctosed  principal  on  negotiable  Instrument,  1166. 
liability  of  undisclosed  principal,  1021. 
liability  of  agent  on  negotiable  iDstruments,  12E0-1264. 
right  of  agent  to  sue  in  his  own  name,  1336,  1SS7. 
form  of  execution  by  agent,  who  may  sue  and  be  sued,  699- 
748.     See  "Execution  of  Anthority," 
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COMMERCIAL  TBAVBtLERS. 

Be%  "Salefl  of  Personal  PTOperty." 

COMMINGLING  OF  PROPBRTT  OR  FDNDS, 
br  agent,  effect,  941. 

COMMISSION  MBRCHANTS. 
see  "FactorB." 

COMMISSIONS, 

■ee  "CoropenBatlon." 

COMHITTBBS, 

see  "Joint  Agents." 
COMPENSATION  OF  AGENT, 
in  genera],  796. 
express  contract  for,  787. 
Implied  contract  for,  798. 
■eirices  rendered  bT  member  of  (amll;,  801. 
amonnt  of  compensation,  80G. 
proof  of  value  of  services,  807. 
custom  and  usage,  807. 

agent  continuing  In  serrtce  alter  atlpulated  time,  809. 
compeneatton  for  sales  of  goods  delivered  after  termination  of 

agency.  809. 
of  agent  bavlng  ezduelTe  agency  after  breach  by   principal, 

809. 
compensation  for  additional  Berrices,  810. 
promise  to  pay  for  past  services,  81S. 
compensation  for  unautboriEed  acts  ratified,  812. 
for  illegal  services,  813. 

when  agent  entitled  to  compensation.  In  general,  816. 
conditions  precedent  to  right,  816. 
compeoHatlon  notwithstanding  principal's  default,  817. 
conduct  of  agent  forfeiting  or  waiving  right  to  compensation, 

818. 
agent  acting  tor  both  parties,  S21. 
compensation  on  revocation  of  agency  by  principal,  824-838. 

where  principal  has  right  to  revoke,  824. 

where  agency  Is  wrongfully  revoked,  826. 

remedies  of  agent,  82C. 

measure  of  damages,  826. 

duty  to  seek  other  employment,  830. 

doctrine  of  "constructive  services,"  881. 
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COMPENSATION  OP  AGENT— Cont'd. 

where  principal  repudiates  contract  prlror  to  or  at  time  ror 
performance,  S32. 
compensation  on  revocation  ot  agency  by  operation  of  law,  834. 
death  or  insanltr,  834. 
bankruptcy,  S36. 
compensation  on  ronundation  of  agency  by  agent.  835-8S0. 
wbere  renunciation  la  by  right,  S35. 
where  It  Is  wrongful,  837. 
dlTlalble  contracts,  837. 
entire  contracts,  839. 

what  abandonment  sufficient  to  forfeit  compensation,  849. 
waiver  of  forfeiture  by  principal,  860. 
recoupment  by  principal  In  action  for  compensation,  S61. 
right  of  principal  to  offset  advances,  863. 
personal  remedies  to  recover  compensation,  868. 
llen  of  agent,  859-869.    See  "Liens." 
agent's  right  ot  election  as  to  remedies,  867. 
agent's  rights  as  to  goods  bought  on  his  own  credit  for  princi- 
pal, insolvency  of  principal,  867. 
principal's  liability  to  subagent,  869.    See  "Delegation  ot  Au- 
thority." 
Hen  of  subagent,  S71. 

compensation  of  particular  classes  of  agents,  see  "Attorney  and 
Client;"  "Auctions  and  Auctioneers/'  "Brokers;"  "Factors;" 
"Master  of  Vessel;"  "Ship  Husband;"  "Supercargo." 

COMPROMISE  OR  SETTLEMENT. 

of  agent's  authority  to  (»mpromlse  or  settle,  655,  668. 

extent  of  authority  In  general,  666. 

Implied  power,  666. 

cannot  assign  claim,  666. 

cannot  submit  to  arbitration,  666. 

must  settle  on  principal's  behalf,  668. 

collecting  agent's  authority,  661. 

by  particular  classes  of  agents,  see  "Attorney  and  CUent;" 

"Auctions  and  Auctioneers;"  "Brokers;"  "Factors;"  "Uaater 

of  Vessel;"  "Ship  Husband;"  "Supercargo." 

CONFLICT  OF  LAWS. 

construction  of  power  according  to  lex  loci,  6SS. 

CONFUSION  OP  GOODS, 

by  agent,  effect  as  to  principal,  941. 
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CONSENT, 

Bee  "Creation  of  Ageacs;"  "Ratlflcatlon." 

CONSIDBRATION, 
In  general,  109. 

gratultouB  agenc]',  109.    See  "Qratultous  Agents." 
new  consideration  not  necessary  tor  ratlflcation,  265. 

CONSIGNORS  AND  CONSIGNEES, 
see  "Factors." 

CONSTRUCTION, 

of  agent's  authority,  51Z-G28.    See  "AuthorltT  ol  Agent." 
ot  power  of  attorney,  ITS.    See  "Authorltr  of  Agent;"  "Powers 
ot  Attorney." 

CONTINGENT  COMPENSATION, 
see  "Compensation  ol  Agent" 

CONTINUANCE  OF  AGENCY. 

see  "Termination  of  Agency." 
CONTRACTOR, 

agent  and  Independent  contractor  dlstlnguiBhed,  13. 

CONTRACTS, 

of  agency,  formation,  etc.,  see  "Creation  ot  Agency." 
illegality,  see  "Illegality." 

for  compensation  of  agent,  see  "Compeneatlon  ot  Agent" 
penonal  Interest  of  agent  In  transactions,  SOS,     See  "Breach 

of  Trust." 
between  a-ttorney  aM  client,  see  "Attorney  and  Client." 
agent's  authority  to  contract,  see  Infra,  this  heading,  and  also 

"Authority  of  Agent" 
contracts  under  seal,  see,  also,  "Sealed  Contracts." 
mode  of  agent's  exercise  of  authority,  see  "Execution  ot  Au- 
thority." 
particular    classes    of    agents,    see    "Attorney    and    Client;" 
"Auctions  and  Auctioneers;"  "Brokers;"  "Factors;"  "Master 
of  Vessel;"  "Ship  Husband;"  "Supercargo." 
LiABUJTT  OF  Prikcipai,  to  Thibd  Pebsons,  998-1022. 
in  general,  998. 

in  case  of  actual  authority,  999. 
In  case  of  unauthorized  contracts,  999. 
where  contract  or  act  Is  apparently  authorized,  lOOO. 
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CONTRACTS— Cont'd. 

duty    of    third    persons    to    aocertaln    agent's    Bntborlty, 

1002.     And  see  S06. 
liability  on  contracts  of  special  asents,  1003. 
distinction  between  general  and  special  agents,  IMG. 
effect  of  fraud  and  corrupt  agreements  between  agent  and 

tbe  third  person,  lOOS. 
liability  of  undisclosed  principal,  1006-1022. 
In  general,  1006. 
written  contracts,  1010. 
exceptions  to  s^ueral   mle,   that  action    Ues   agaloat 

principal,  1012. 
excepttona  based  upon  state  of  accounts  between  prin- 
cipal and  agent,  1012-1016. 
exception  In  case  of  election  to  hold  agent,  1016. 
what  constitutes  an  election,  1017. 
exception  In  case  of  contracts  under  seal,  1019. 
exception  In  case  of  negotiable  Instruments,  1021. 
LuBiuTT  or  Thisd   Psssohs  to  Pki5CIPal  ok  ComK&or  axb 
Quasi  Contract,  1H8  et  seq. 
on  contracts  made  by  agent  In  name  of  principal,  1149. 
on  contracts  for  foreign  principal.  IISO. 
on  contracts  made  In  name  of  agent,  1162. 
on  quasi  contracts  generally,  llEiS. 

for  money  paid  under  mistake,  IISS. 
for  money  obtained  by  duress  or  fraud,  1164. 
for  money  diverted  by  agent,  1154. 
liability  to  undisclosed  principal  on  contracts,  llEiS  et  seq. 
In  general,  115B. 
written  contracts,  11G9,  11G6. 
exceptions  to  rule  that  undisclosed  principal  may  sue, 

liei  et  seq. 
exception  based  on  state  of  accounts  or  equities  be- 
tween third  person  and  sgent,  1161. 
exception  based  on  estoppel  of  principal,  1163. 
exception  where  contract  was  with  agent  exdnslTely, 

1164. 
exception   where   parol   evidence   would    vary  written 

contract,  116G. 
exreptlon  In  case  of  contracts  under  seal,  1166. 
exception  in  case  of  negotiable  instruments,  1166. 
defenses  of  third   persons  against  undisclosed  princi- 
pal, 1166  et  seq. 
equities  against  agent  generally,  1166. 
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CONTRACTS— Cont'd. 

eet-off  or  counterclaim,  1166. 

Itmltatlona  to  third  person's  right  of  delense  or  setott, 
1169. 

sal«8  of  sooda,  IITO. 

agent's  fraud  as  a  defense,  1173. 

aKent'B  want  of  authority  no  defense,  1174. 

suit  hj  principal  against  agent  no  defense  to  third  per- 
son, IITE. 

principal's  right  to  sue  superior  to  agent's  right,  1175. 
LiABn.m  or  Xocht  on  Coiitba<7is,  1214  et  seq. 

on  aathoriied  contracts,  in  general,  1216,  lilS. 

contracts  for  disclosed  principal,  1218. 

presumption  of  Intention  to  bind  principal,  1221. 

where  agent  pledgee  bis  own  credit,  1221. 

wbere  agent  describes  himself  as  such,  1223. 

Intention  governs,  1224. 

ninstraUoDB,  1226. 

where  agent  unintentionally  binds  himself,  1226. 

where  neither  principal  nor  agent  Is  bound,  122S. 

liability  of  agent  on  contract  In  bis  own  name,  1S2EI  et  leq. 

agency  undisclosed.  In  general,  1229. 

where  agent  deals  with  a  partnership,  1231. 

duty  to  disclose  agency,  12S1. 

contract  must  bind  agent,  1232. 

sveclal  agents,  1233. 

commencement  of  action  against  principal  as  an  elec- 
tion, 1231. 

agency  disclosed  but  name  of  principal  not  disclosed. 
In  general,  1234. 

ButDcieucy  of  dlaclosnre,  1236. 

reason  for  rule,  1236. 

application  of  rule,  1237. 

parol  evidence  as  to  undisclosed  principal,  1238. 
liability  of  agent  on  contract  for  Incompetent  or  Irrespon- 
sible principal,  1239-1243. 
on  contract  tor  unincorporated  aasoctatlon,  1241. 
on  contract  for  flctltlous  or  non-exIstlng  principal,  1243. 
promoters  of  corporation,  1245, 

death  of  principal  without  knowledge  of  agent,  1246',  1S66. 
on  contract  for  foreign  principal,  1246. 
on  contracts  under  seal,  1249. 
in  case  of  public  agents,  12S0. 
on  negotiable  Instruments,  In  general,  1250. 
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CONTRACTS-Oont'a. 

statutory  provlalonB,  1!61. 

iDstniment  In  principal's  name,  1252. 

determination  of  eiecntlon,  1252. 

where  signing  Is  unauthorized,  1253. 
public  agent's  llabllltr  on  contracts  on  behalf  of  goTem- 
ment,  in  general,  1254. 

when  public  agent  personally  bound,  12&6. 

contracts  wltbln  tbese  rules,  1257. 

contracts  under  seal,  12S0. 
agent's  liability  on  unauthorized  contracts,  1269'1S84. 

In  general,  12&9. 

where  agent  knows  he  Is  unauthorized,  1260. 

where  agent  acts  bona  fide  without  any  authority,  1262. 

where  agent  acts  bona^llde  In  excess  of  authority,  1265. 

exception  where  principal  dies  before  contract  made, 
IZSS.    And  see  1246. 

qualification  of  rule  where  want  of  authority  known  to 
ttlrd  party,  1267-1270. 

mutual  mistake  of  law,  1269. 

agent  not  liable  unless  contract  would  have  been  en- 
forceable If  authorized,  1270. 

effect  of  ratiflcaUon,  1271. 

nature  of  agent's   llabllltr  on  unanthorfzed  contract, 
1272-1278. 

cm  contract  in  agent's  name,  1272. 

on  contract  In  principal's  name,  1273. 

lmplle<l  warranty  of  authority,  1276. 

form  of  action  against  agent,  127S. 

burden  of  proof,  1280. 

measure  of  damages,  12S0. 

special  damages,  1281. 

liability   of   public    agents    acting    without    authority, 
1282. 
agent's  liability  on  quasi  contracU,  12S4-1294. 

In  general,  1284. 

for  money  received  by  mistake  or  fraud,  1286. 

where  the  money  was  paid  after  notice,  1287. 

where  paid  over  before  notice,  12S7. 

what  aufflclent  notice,  12SS. 

where  agent's  position  has  changed  before  notice,  1289. 

where  agency  was  undisclosed,  1290. 

where  money  was  obtained  illegally  or  by  fraud,  12H. 

where  money  Is  to  be  paid  over  on  happening  of  con- 
tingency, 1291.  . 
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CONTRACTS— Cont'd. 

or  on  pertormance  of  condition,  1291. 

agent's    liability    for    money    received    from    principal 
for  third  person,  1292. 

aaaent,  1294. 

consideration,  1294. 
LiABiUTT  OF  Thud  Pebsohb  to  Aoent,  1330-1366. 
Id  general,  1330,  1331. 

where  agent  majr  sue  In  Ills  own  name,  1331'133S. 
bills  and  notes,  etc..  1336. 

agent's  right  to  sue  under  code  procedure,  1337. 
agent's  right  to  sue  does  not  pass  to  his  assignee,  1341. 
when  agent  cannot  sue  in  bts  own  name,  1341. 
when  agent  may  sue,  hut  principal  may  control  suit,  1343. 
when  agent  hae  beneficial  Interest,  1344. 
when  agent  Is  In  fact  the  principal,  1347. 
where   the  contract  Is  executory,  for  a  named  principal, 
1348. 

for  an  unnamed  principal,  1349. 
where  the  contract  Is  executed,  for  a  named  principal,  1361. 

for  an  unnamed  principal.  13G2. 
on  contracts  under  seat.  1352. 
on  quasi  contracts,  1352. 

for  money  paid  by  mistake,  1353. 
agent  cannot  recover  bribes  offered  him.  1354. 
defenses  as  against  agent,  1364. 
measure  of  damages,  1355. 
right  of  public  agents  to  sue  on  contracts,  1356. 

CONVERSION. 

of  property  by  agent,  liability  of  third  persons  to  principal, 

11E4,  117G  et  seq.,  1205  et  seq.    See  "Torta." 
agent's  liability  to  principal  for  conversicm,  SSO. 
agent's  liability  to  third  persons.  1306-1311. 
by  particular   classes  of  agents,  see  "Attorney  and  Client;" 

"Auctions  and  Auctioneers;"  "Brokers;"  "Factors;"  "Master 

of  Vessel;"  "Ship  Husband;"  "Supercargo." 

CONVEY  ANCBS, 

see  "Sales  and  Conveyances  of  Real  Property." 

CO-OBLIGORS  AND  CO-OBLIGEES, 
see  "Joint  Obligors  or  Obligees." 
S.  A  C— 184. 
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CO-OWNERS, 

see  "Tenants  In  Common." 

CORPORATIONS, 

u  ptiti«lp«lB,  after  Incorporation,  68. 

prior  to  incorpor&Uon,  GO. 

as  agents,  68. 

who  may  act  as  agent  lor,  73. 

form  ta  contract  ot  agency,  111. 

torm  of  authority  as  agent  of,  seal,  132. 

offlcera'  and  agents'  liability  lOr  torts,  1318.    And  see  "Torts." 

agency  by  estoppel,  116. 

rfttlflcatloD  by,  293,  360.  36!.    See  "Ratification." 

form  of  execution  of  instruments  by  corporate  agents,  see  "Bze- 

cutton  of  Authority." 
delegation  ot  authority  by  offlcers  or  agents,  781. 
notice  to  crfBcera  and  agenta  as  notice   to  corporation.  1060- 

1066.    See  "Notice." 
breach  ol  trust  by  officers  or  agents,  926.    See  "Breach  of  Trust." 
agency  of  promoters,  262. 

adoption  and  ratification  by  the  corporation,  262. 
see,  also,  "Contracts;"  and  various  other  special  headings;  and 

"Municipal  Corporatloss." 

CO-TENANTS, 

see  "Tenants  In  Common." 

COUNTIES, 

see  "Municipal  Corporations." 

COUNSELORS, 

see  "Attorney  and  Client." 

COUNTERCLAIM, 

see  "Set-Off  and  Counterclaim." 

COURSE  OF  EMPLOYMENT, 

meaning  of  phrase,  1071.    See,  also,  "Authority  of  Agent." 

COVENANTS, 

authority  as  to,  see  "Bales  of  Personal  Property;"  "Sales  and 
Bee,  also,  "Sealed   Instra- 
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CREATION  OP  AGENCY, 

bj  consent  or  agreement,  In  general,  99. 

neceBBity  tor  actual  agreement  or  consent,  IDO. 

how  contract  of  agency  may  be  formed,  103. 

offer  and  acceptance,  103. 

implied  contract  of  agency,  104.    See  "Implied  Agency." 

exprese  authority  ae  agent,  106. 

power  ot  attorney,  106.    See  "Powera  of  Attorney." 

Implied  authority  as  agent,  107.    See  "Implied  Agency." 

consideration,  109.    See  "Consideration." 

gratnltouB  agency,  109.    Bee  "Gratuitous  Agents." 

form  of  contract  ot  agency,  in  general,  111. 

by  corporations,  111. 

under  statute  of  frauds,  113.    See  "Frauds,  Statute  of." 

form  of  authority  of  agent,  in  general,  120. 

parol,  writing,  or  seal,  121. 

under  statute  ot  frauds,  122.    See  "Frauds,  Statute  of." 

agency  to  bind  as  surety,  124. 

necessity  for  authority  under  seal.  In  general.  135. 

parol  enlargement  or  change  of  sealed  authority,  127. 

Instrument  executed  in  presence  and  by  direction  of  another, 
127. 

rejection  of  seal  as  surplusage,  128. 

equities  arising  from  execution  of  an  authority  not  under  seal, 
129. 

anthorlty  ol  partner,  129. 

authority  ot  tenant  in  common,  132. 

agents  of  corporations,  132. 

ratification  and  adoption  of  Instruments,  132.  See  "Ratifica- 
tion." 

parol  authority  to  deliver  Instrument,  133. 

parol  authority  to  fill  blanks  In  sealed  Instruments,  133.  See 
"Filling  Blanks." 

acknowledgment  and  recording  ot  powers  ot  attorney,  139. 

agency  by  estoppel,  140.    See  "Authority  ot  Agent." 

agency  of  necessity,  159.    See  "Necessity." 

proof  ot  agency,  163.     See  "Evidence." 

construction  of  powers  of  attorney,  ITS.  See  "Powers  of  At- 
torney." 

agency  by  ratification,  see  "Ratification." 

between  attorney  and  client.    See  "Attorney  and  Client" 

CREDIT, 

see  "Brokers;"  'Tactors;"  "Purchase  of  Property:"  "Bales  of 
Personal  Property;"  "Sales  and  Conveyances  of  Real  Prop- 
erty." 
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CRIMES, 

ciimln&l  lUblllt7  of  principal  tor  aB«nt'H  acta,  11:8-1142. 
In  genera),  11 S8. 
unauUiorlzed  acts,  1140. 
raUflcatlon,  286,  1142. 
Btatutorr  offenMB,  1142. 
criminal  reaponslbDlty  of  agent,  1S20. 

CnSTOH-HOUSE  BROKERS, 

In  general.  1724.    See  "Brokers." 
CUSTOMS  AND  USAGES, 

proof  of,  to  Bhow  agencr,  171. 

to  ebow  autborlt7  of  agent,  174. 

as  attectlng  agent's  authority,  459,  491-495,  S02,  622. 

effect  as  to  broker's  authority.  1629. 

as  to  factors.  17G3,  1781. 

of  stockbrokers,  1729. 

duty  of  agent  to  act  In  accordance  with,  885. 

effect  as  to  compensation  of  agent,  807. 

delegation  of  authority  according  to  custom  or  usage,  772. 


DAUAGBS, 

liability  of  principal  for  act  of  agent,  measure  of  damages.  1099. 

exemplary  damages,  1099. 
lor  agent's  disobedience  of  Instmctlons.  876. 
tor  agent's  negligence,  894. 
for  agent's  negligence  In  collections,  906. 
for  negligence,  etc.,  of  attorney,  1464. 

see,  also,   "Compensation  of  Agent;"  "Contracts;"   "Factors;" 
■Torts." 

DEATH. 

of  principal  as  revocation  of  agency,  429-438. 
effect  on  subagent,  439. 
of  partner  or  Joint  principal,  438. 
of  agent  as  revocation  of  agency,  440-412. 
effect  on  subagent,  442. 
of  joint  agent,  441. 

of  principal,  before  contract  by  agent,  liability  of  agent.  IMS, 
1266. 

DECEDENTS'  ESTATES. 

attorney's  fees,  1613.    See  "Attorney  and  ClienL" 
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[BETEBEHOBe   ASt    TO    PAGES.] 

DECEIT, 

aee  "Fraud." 

DECLARATIONS, 

aee  "AdmiBBloDB  and  Declarations  of  Agent" 

DEDICATION, 

antborlty  to  dedicate  land  to  public  use.  553. 

DEEDS, 

see  "Fining  Blaaks:"  "Sales  and  ConTerances  of  Real  Prop- 
erty;" "Sealed  Contracte." 

DEFAULT  OP  AGENT. 

see  "Accounting:"  "Breach  of  Eraty  by  Agent;"  "Breach  of  Trust 
by  Agent;"  "Negligence  of  Agent" 

DEFINITIONS, 
agency,  1. 

agency  by  estoppel,  4.    See  "EeUppel." 
agency  by  necessity.  4.    See  "Necessity." 
agent,  5. 

apparent  scope  of  authority.  496. 
auctioneer.  1860. 
bill  broker,  1709. 
broker,  1619.  162S. 
"course  of  employment,"  lOTL 
custom  house  broker,  1721. 
del  credero  agent,  868,  1812. 
delegation  of  authority,  767. 
factor.  174S.  1750. 
general  agents,  6. 
gratuitous  agent  968. 
Insurance  broker,  1716. 
master  of  ressel,  1903. 
merchandise  broker,  1712. 
note  broker,  1709. 
ostensible  agency,  4. 
partlcnlar  agents,  6. 
pawnbroker,  1714. 
principal,  6. 
ratification,  257. 
real  eetat«  broker,  171S. 
serrant  and  agent  distinguished,  7. 
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DEFINITIONS— Cont'd. 

ehip  broker,  1712. 
■blp  hnsband,  1918. 
special  agenta.  6. 
■tockbroker.  1724,  1725. 
■nbagentB,  971. 
aapercoTEO,  1913. 
nnlveraal  agents,  6. 

DEXi  CREDERE  AGENTS, 
definition,  968. 

when  ancb  relation  exists,  9<S. 
vbetber  a  mere  surety  or  prlmarllr  liable,  969. 
see,  also,  "Factors." 

DELEGATION  OF  AXJTHORITY, 
definlUon,  767. 
general  rule  as  to  del^atlon   tA  antliorlt7  to  sub-agent,  766. 

And  see  76. 
exceptions  to  general  rule.  In  general,  770. 
express  authorltj  to  delegate,  770. 
Implied  authority  to  delegate,  771. 

substitution  contemplated  or  Implied  from  acquleeeence,  771. 
substitution  authorized  by  custom,  usage  or  course  of  trade,  77Z. 
by  nccesaltj,  773, 
ministerial  acts,  777. 
application  of  rules  to  particular  classes  ot  agenta,  780-791. 

attorneys  at  law,  780.    See,  also,  "Attorney  and  Client" 

private  corporations,  781, 

municipal  corporations,  783. 

public  agents,  T8S,    And  aee  77. 

factors,  787.     See  "Factors." 

brokers,  788.    See  "Brokers." 

collecting  agents,  788.    See  "Collections." 

guardians,  executors,  trustees,  etc,  790,    And  see  77. 

arbitrators,  791. 

master  ot  vessel,  248.    See  "Master  of  Vessel." 
effect  of  delegation  of  authority,  793,    See,  also,  "Subagenta." 

DEMAND, 

by  principal  on  agent,  necessity  of,  948, 

DILIGENCE  OF  AGENT, 

see  "Negligence  of  Agent." 
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DISLOTALTT  OF  AGENT, 

Bee  "Breach  of  Trnet  bj  Agent" 

DISMISSAL  OF  AQENT, 

see  "Relocation  ot  Agency." 

DISOBEDIENCE, 

see  "iDBtructiona." 

DISQUALIFICATION, 

ol  agent  hj  adverse  Interest,  67,  908. 

DISSOLUTION  OF  AGENCY, 
see  "Termination  ot  Agency." 

DISTINCTIONS, 

between  agency  and  other  contracts  and  relations,  see  "Agency 

in  General." 
Iwtween  general  and  special  agents,  see  "General  Agents;"  '.'Spo- 

clal  Agents." 

DIVERSION, 

of  property  by  agent,  liability  of  third  pervons  to  principal,  117S 

et  eeq.,  1205  et  seq. 
see,  also,  "Torts." 

DRAFTS. 

see  "Conunerclal  Paper." 

DRUMMERS, 

authority  of,  see  "Sales  of  Personal  Property." 

DRDNKEN  PERSONS, 
as  principals.  46. 

DURATION  OF  AGENCY. 

see  "Termination  of  Agency." 

DURESS, 

money  obtained  from  agent  by  duress,  action  by  principal,  115i. 

DUTIES  OP  AGENT. 

see  "Accounting;"  "Attorney  and  Client;"  "Breach  of  Trust  by 
Agent;"  "Brokers;"  "Factors;"  "Negligence  ot  Agent;"  and 
other  special  headings. 
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[BEmaircKa  abx  to  pagbs.] 
E. 
BLBCTION. 

to  hold  ageat  or  UDdlscloaeil  principal,  1016,  1017.  1234. 

BHBBZZLEMENT, 

BOO  "CoDTerBlon;"  'KlrlmeB;"  "Breach  of  Trust." 
BHBRQBNCT. 

see  "Neceeeity." 
ByPLOTMBNT, 

ot  agent,  see  "Creation  of  Agency." 

agent's  authority  to  employ,  665, 

BU4EHIBS, 

alien  enemies  as  principals.  SI. 
aa  agents,  63. 

HQDITT, 

see  "Accounting;"  "Following  Trust  E^nds  or  Property." 

ESTATES  OF  DECEDENTS, 
see  "DecedeutB'  Estates." 

BBTOPPEL, 

agency  by  eetoppol,  in  general,  4,  140.    See,  also,  "Authority  ot 

Agent;"  "Contracts;"  "Torts." 
dlstlnsulshed  from  implied  agency,  143. 
illustrations  ot  agency  by  estoppel,  144. 
application  of  tbls  doctrine  to  private  corporations.  146. 
application  where  state  or  municipality  Is  principal,  146. 
to  deny  authority  to  fill  blanks,  138. 
of  principal.  In  case  of  dlveralOD  by  agent,  118G  et  seq. 
ot  husband  or  wife,  see  "Huabuid  and  Wife." 
at  parent  to  deny  agency  of  child,  185. 

liability  of  principal  on  forged  instrument,  291.    See  "Tortt." 
ot  agent  to  dispute  principal's  title,  962. 
ratification  by  estoppel,  807.    See  "Ratification." 

EVIDENCE, 

proof  of  agency,  163  et  seq. 

eyidence  to  establlBh  hueband's  agency  tor  wife,  198. 
competency  and  eufilclency  ot  evidence  in  generai,  164. 
hearsay,  16G. 
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BVIDENCBl— Cont'd. 

similar  transactloDB  by  agent,  165. 
where  authority  Is  under  seal  or  In  writing,  167. 
competency  of  parties  as  vltneBBoa,  16S. 
declaratloDS  and  admlssIonB  of  alleged  principal,  170. 

of  alleeed  agent,  171.    See  "Admissions  and  Declarations  of 

newspaper  publlca.tlon,  171. 
general  reputation,  174. 
proof  of  custom  and  usage,  174. 
province  of  court  and  Jury,  17 S. 
order  of  proof,  177. 

evidence  of  ratification,  see  "Ratification." 
presumption  and  burden  of  proof,  as  to  agency,  163. 

as  to  authority  in  action  againat  agent,  12S2. 

presumption  of  general  authority,  470. 

buebande  agency  for  wife,  195. 

as  to  disobeying  Instructions,  376. 

as  to  agent's  want  of  prudence,  skill,  or  diligence,  892. 

as  to  loss  therefrom,  892, 
parol  evidence.  In  construction  of  written  authority,  519. 

as  to  undisclosed  principal,  1159,  1165,  123S. 

as  to   Instruments  executed  by  agent,  see  "Bzecutlon  of 
Authority." 
admlsalona  and  declarations  of  agent,  effect  as  to  principal,  1022- 

1039.     See  "Admissions  and  Declarations  of  Agent." 
proof  of  value  of  agent's  services,  807. 

BXCHANGB  OF  PROPERTY, 

authority  to  exchange  not  included  In  authority  to  sell,  660,  581. 

"BXCLUSIVB"  AGENCY, 
revocation,  394. 

BXBCUTION  OF  AUTHORITY,  S68-764. 
In  OBcnQSAL,  669. 

purpose  of  execution,  670. 
agent  should  act  In  principal's  name,  670. 
execution  of  authority  by  joint  agents,  672. 
public  agents,  674. 

execution  of  authority  by  partnership  as  agent,  676. 
BzECCTion  or  Sealeo  InsTBOUE.iTS,  677-698. 
in  general,  677. 
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[bdkbkucks  ars  to  paoes.] 
EXECUTION  OP  AUTHORITY— Cont'd. 

muBt  be  made  and  ee&led  In  name  of  principal,  6TS. 

personal  liability  of  agent,  6TS. 
description  of  agent  as  BUcb  not  sufficient,  680. 
DO  particular  form  of  execution  required,  681. 
lUnstnitlons  of  sufflclent  execution,  B83. 
IlIuBtratlona  of  Insufficient  execution,  6S5. 
execution  of  tease  under  eeol,  667. 
execution  of  bonds,  GS8. 
there  must  be  an  intention  to  execute  under  the  power, 

G88. 
public  agents,  exception  to  general  rule,  689. 
modem  rule,  under  Btatutes,  S90. 
rule  that  agent  sbould  add  his  name  as  agent,  692. 
rate  that  he  may  sign  principal's  name  alone,  693. 
summary  as  to  this,  696. 
where  principal  Is  present,  695. 
where  agent  executes  for  several  parties,  696. 
where  Instrument  conveys  more  than  one  kind  of  property, 

696. 
parol  evidence  to  discharge  agent  or  charge  principal,  696. 
rule  in  equity  as  to  imperfect  execution  of  sealed  Instru- 
ment by  agent,  697. 
nonexecnUon  not  aided  by  Intention,  698. 
ExECunoit  OF  Nbootiabu)  Instbuuents,  699-748. 
In  general,  699. 
general  rule,  699. 
the  test  question,  TOI. 

forms  of  signing  negotiable  Instruments  by  agents,  TOI. 
merely  affixing  words  Indicating  agency  to  agent's  name 

not  sufflclent,  703. 
where  name  of  corporation  Is  signed  followed  by  name  of 

agent  with  title,  706. 
naming  principal  In  body  of  Instrument  and  agent  slgDlng 

own  name,  709. 
where  principal  adopts  agent's  name  ae  his  own,  711. 
where  Intention  to  bind  principal  Is  apparent  on  face  of 

Instniment,  712. 
where  name  of  principal  appears  on  margin,  etc,  713. 
where  seal  bearing  principal's  name  is  Impressed,  716. 
^ent  need  not  disclose  own  name,  719. 
where  agent  does  not  disclose  principal  though  he  signs  as 

"agent,"  720. 
where  agent  expressly  Includes  liability  in  Instrument,  724. 
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EXBCDTION  OF  AUTHORITY— Cont'd. 

where  agent  la  payee  and  indorser,  725. 
principal  tt  corporation,  725. 
cashiers  of  banks,  727. 
where  executed  by  public  agent,  728. 
acceptance  of  bill  by  agent,  730. 
admission  of  parol  evidence.  In  general,  783. 
rule  where  Instrument  apparently  binds  agent  alone,  784. 
ItluBtratlons,  736. 
other  cases,  787. 

where  agent  has  been  In  habit  of  signing  for  principal,  738 
where  Intention  to  bind  principal  la  known,  738. 
where  principal  has  adopted  agent's  name  an  hie  own,  739. 
as  between  principal  and  agent,  741. 

rule  where  Instrument  apparently  binds  principal  alone,  742. 
rule  where  Instrument  Is  ambiguous,  742. 
lUnstratlons,  746. 
Execution   of  Pabol  CoKTBACTrs  Otbes  Thar  Neootiable  In- 

BTBUMENTS,  748-764. 

In  general,  748. 

Intention  of  parties  to  goyem,  749. 

when  the  contract  Is  binding  on  the  principal,  750. 

where  the  agent  contracts  In  his  own  name,  762. 

where  principal  adopts  agent's  name  as  his  own,  753. 

when  the  contract  is  binding  on  the  agent,  754. 

agent's  name  need  not  appear  on  document,  766. 

public  agent's  execution  of  simple  contracts,  7S6. 

parol  evidence,  768-762. 

where  contract  Is  ambiguous,  768. 

admissible  to  charge  principal,  768. 

Inadmissible  to  exonerate  agent  or  principal,  761. 

execution  of  oral  contracts,  762. 

BXBCnTORS  AND  ADMINISTRATORS, 
breach  of  trust,  924. 
adoption  or  ratification  by,  262. 
delegation  of  authority,  77,  790. 
see,  also,  "Decedente'  Eistatee." 

BXBnffFLART  DAMAGES, 
see  "Damages." 

KXEaiCISB  OF  AUTHORITY, 
see  "Execution  of  Authority." 
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EXISTENCE  OF  RELATION. 

see  "Creation  of  Relation;"  "Bndenee." 
EXPRESS  AUTHORITY, 

Bee  "Authority  of  Agent." 
EXPRESS  COMPANIES, 

s«e  "Collections;"  "Subasente." 
EXTRA  SERVICES, 

Bee  "Compensation  of  Agent." 


IH  Gbnebai.,  1746-1762. 

deflnltlon  and  nature,  1748. 

alstlngulshed  Crom  broken,  1750.    See,  also,  1622. 

appointment,  and  existence  o(  relation,  1750-1762. 

license,  1761. 

termination  of  relation,  17&1. 
Fownu  AKD  InTisBBTa,  17&3-1781. 

In  general,  express  or  implied,  1763. 

e&ect  of  usage,  1763,  1781. 

Interest  in  goods  consigned  tor  sale,  176G. 

when  title  vests  In  factor  tor  purposes  of  sale,  1767. 

implied  powers  of  factors.  In  general,  17GS. 

to  Mil  m  his  own  name,  1759. 

to  sell  on  credit,  I7G9. 

to  recelre  payment,  in  general,  1761. 

In  laaaey,  17 S2. 

In  negotiable  paper,  1762. 

to  warrant,  1764, 

to  insure,  1764. 

to  barter  or  exchange,  1766. 

to  pledge,  at  common  law,  1766-1771. 

under  the  statutes,  1771-1776. 

unauthorlied  pledge,  remedy  of  principal,  1776. 

power  to  delegate  autborlty,  1777.    See,  also,  787. 

to  extend  time  of  payment,  1778. 

to  submit  to  arbitration,  177S. 

to  compromlee,  1779. 

to  rescind  sale,  1779. 

to  transfer  property  In  payment  of  own  debt,  1779. 

to  Indorse  negotiable  paper,  1781. 
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FACTORS— Cont'd. 

Duties  add  Liabujties  of  Faotob  to  Pmiroifai,  17S1-1S18. 
how  tuSected  by  nsage,  1781.    Se«,  alao,  17&3. 
duty  to  remain  loyal,  1782. 
to  keep  principal  Intornted,  1TS3. 
diligence  and  prudence  required.  1784. 
duty  In  regard  to  Inetructlone,  17S6. 
Instructions  must  be  clear  and  nnamblguoua,  1789. 
effect  of  ratlflcation,  1789. 

exceptions  to  general  rule  as  to  tustmctlons,  1791. 
disobedience  vhere  factor  bos  made  advances,  1791. 
measure  of  damages  for  dlaobedleace,  1795. 
duty  to  account,  In  general,  1796. 
acceptance  of  account,  1797. 
defenses,  1798. 

account  of  foreign  factor,  1798. 
tor  goods  or  money,  1799. 
vho  may  call  factor  to  account,  1799. 
duty  In  caring  for  funds,  1800. 
In  caring  tor  goods,  1801. 
In  remitting.  1803. 
In  regard  to  time  of  sale.  1SD4. 
in  regard  to  place  of  sale,  1805. 
In  regard  to  price  of  goods  sold.  1806. 
In  selling  to  responsible  persons.  1807. 
In  collecting,  1809. 

actions  against  factor,  demand  by  principal,  1810. 
for  conTerston.  1811. 
for  money  bad  and  received,  1812. 
del  credere  factors,  181Z-1S25. 

In  general,  1812. 

nature  of  liability,  1812. 

difference  trom  other  factors,  1816. 

Hen,  1816. 

reimbursement.  182  G. 
duty  and  liability  of  factors  under  bankruptcy  laws.  1816. 
diversion  of  property  by  factor,  1195. 
Rights  of  Factob  Aoainbt  Pbincipais  1S18-1S40. 
right  to  compensation,  commissions,  ISIS, 
when  not  entitled  to  commissions,  1819. 
ri^t  to  reimbursement,  advances,  1821. 
remedies  to  recover  advances.  1823. 
right  to  indemnity.  IS25. 
lien  of  factor,  ts  general,  182G. 
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FACTORS— Cont'd. 

character  of  li«n,  1829. 
personal  prlTlIeKe,  1SZ9. 
prioHty,  1830. 

wben  Hen  takes  effect,  1831. 
coDstructlTe  poEsesslon,  1S32. 
where  no  specific  adrance  is  made,  1S3G. 
from  irhom  possession  mnet  be  obtained,  1834. 
enforcement  of  lien,  1837. 
waiver  or  loss  of  Hen,  1S38. 
Rights  and  Liabilitus  wrre  Respdot  to  Thibd  PEssoifB,  1840- 
1867. 
factor's  llabilltr  to  third  persona,  1S40-184B. 

In  general,  1840. 

when  acting  for  foreign  principal.  1841. 

for  conversion,  1842. 
factor's  rights  against  third  pers«is,  1S45-1847. 

on  contracts  made  In  his  own  name,  1846. 

tor  goods  sold,  1846. 

for  torts  concerning  the  goods  consigned  to  falm,  1846. 
principal's  liabilities  to  third  persons,  1848. 

In  general,  184S. 

exduslTe  credit  to  factor,  1S48. 

andisclosed  principal,  1848. 
principal's  rights  as  to  third  persons,  1848-1867. 

In  general,  1848. 

right  to  follow  property,  1849. 

for  goods  sold,  186S. 

defenses  available  to  third  persons,  1854. 

set-off  and  counterclaim,  1864. 

payment  to  factor,  1866. 

for  loss  of  or  Injury  to  property,  1S67. 
see,  also,  "Sales  of  Personal  Property;"  "Supercargo." 

FALSE  IMPRISONMENT, 

principal's  llahlllty  for  act  of  agent,  1095.     See  "Torts," 


of  attorney,  see  "Attorney  and  Client." 
FIDHliITT, 

see  "Breach  of  Trust  by  Agent." 
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FIDUCIARY  RKLATION, 

iMtween  principal   and   agent,  S07.     See  "Breach  ol  Trust  bj 
Agent" 

PILLING  BLANKS, 

parol  authority  to  All  hlanks  In  sealed  Instruments,  133. 

InetrumentB  entirely  blank,  137. 

flUluK  blanks  In  presence  of  Erantor  or  obligor,  137. 

immaterial  matters ,  137. 

adoption  and  redeliver;  hr  grantor  or  obligor,  138. 

rejection  of  seal  as  surplusage,  138. 

estoppel  of  grantor  or  ohllgor,  13S. 

Imptled  authority,  139. 

Implied  authority  to  fill  blanks  In  written.  Instruments,  161. 

In  instruments  not  under  seal.  161. 

in  Instruments  under  eeal,  lEG. 

where  no  fault  la  imputable  to  alleged  principal  or  maker,  117. 

persona  not  In  position  of  Innocent  third  person,  1S8. 

in  commercial  paper,  631. 

FOLLOWING  TRUST  FUNDS  OR  PROPERTY, 
in  general,  1205.    And  see,  958. 
purchasers  not  twna  fide,  1£07. 
no  consideration,  120S. 
identification,  1208. 

effect  ot  commingling  of  funds  or  property,  1209. 
rights  of  bona  fide  purchasers,  1212. 
necessity  for  title  In  principal,  1213. 
In  case  of  factor,  1849. 

FOREIGN  PRINCIPAL, 

rights  against  third  persons  on  contracts  made  by  agent,  1160. 
liability  of  tLgeut  on  contract  for,  1246. 

FORFEITURE, 

of  compensation,  see  "Compensation  ot  Agent." 
FORGERY, 

ratification  of,  285. 

estoppel,  291. 

see,  also,  "Torts." 

FORM, 

of  contract  of  agency,  HI. 

by  corporations.  111.    See  "Corporations." 
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FORM— Cont'd. 

under  statute  of  trauds,  113.    See  "Frauds,  St&tute  of 

ot  authority  of  agent,  In  general,  120. 

parol,  writing,  or  seal,  121. 

under  statute  of  frauds,  122.    See  "Frauds,  Statute  of." 

agency  to  bind  another  as  surety,  124. 

neceaslty  for  antbority  under  seal.  In  genenkl,  125. 

parol  enlargement  or  change  of  sealed  antbority,  127. 

Instmotent  executed  in  presence  and  by  direction  of  anotber, 

127. 
relectlon  of  seal  as  surplusage,  128. 

equities  arising  from  execution  of  authority  not  under  seal,  129. 
authority  of  partner,  129. 
authority  of  tenant  In  common,  182. 
agents  of  cor [)Orat ions,  132. 
ratification   and  adoption  ot  Instruments,   132.    See  "Ratifica- 

Uon." 
parol  authority  to  deliver  instrument,  133. 
parol  authority  to  fill  blanks  In  sealed  Instruments,  133.    See 

"Filling  Blanks." 
acknowledgment  and  recording  ot  powere  of  attorney,  139. 
agency  by  estoppel,  140.     See  "Estoppel." 
agency  of  necessity,  169.     See  "Necessity." 
of  executing  authority,  see  "Execution  of  Authority." 

rORMATION, 

see  "Creation  of  Agency." 


see  "Breach  of  Trust  by  Agent;"  "Torts." 

pHnclpaJ's  llabUity  for  fraud  of  agent,  1102-1138.    See  "Torts." 

agent's  liability  to  third  persons,  1312. 

liability  of  third  persons  to  principal.  1197.    See  "Torts." 

effect  as  to  ratification,  266. 

agencies  involving  or  tending  to  fraud  or  breach  of  tmst,  see 

"Illegality." 
particular  classes  of  agents,  see  "Attorney  and  Client;"  "Auctions 

and  Auctioneers;"  "Brokers;"  "Factors;"  "Master  of  Vessel;" 

"Ship  Husband;"  "Supercargo." 
dlsqnallficatlon  of  agent  by  adverse  Interest,  67,  908. 
liabilities  qnael  ex  contractu,  see  "Contracts." 
of  agent  as  defense  against  undisclosed  principal,  1173. 
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FRAUD— Cont'd. 

monej  diverted  by  agent,  recovery  by  principal,  1151. 
money  obtained  trom  agent  by  fraud,  action  by  principal,  1154. 

FRAUDS.  STATUTE  OP, 

aecesalty  for  written  contract  of  agency,  113. 

necessity  lor  authority  In  writing.  122. 

autborlty  to  bind  another  as  surety,  124. 

who  may  act  as  agent  In  subscribing  writing,  72. 

auctioneer's   memorandum,   72,    1868-1876.     See   "Auctions   and 

Auctioneers.'' 
parol  ratiflcatlou,  312. 
revocation  of  agency  where  contract  Is  within  statute  of  frauds, 

392. 
effect  where  agent  to  purchase  land  purchases  for  himself,  923. 

FUTURES, 

see  "Illegality." 


GAHBLINO, 

gambling  transactions,  see  "Illegality." 

liability  for  money  won  from  agent  in  gambling,  II96. 

GENERAL  AGENTS, 
deflned,  6. 

distinguished    from    special    agent,    468.    See    "Authority    of 
Agent." 

GENERAL  AUTHORITY, 

see  "Authority  of  Agent." 
GOOD  FAITH, 

see  "Breach  of  Trust  by  Agent." 

dlsqual  meat  ion  of  agent  by  adverse  Interest,  67,  908. 

of  persons  dealing  with  agent,  608. 

GRATUITOUS  AGENTS, 
deflned,  964. 

rights,  duties,  and  llabllltlea  in  general,  964-968.    And  see  109. 
liability  of  attorney,  1466. 

GUARDIAN  AND  WARD, 
breach  of  trust,  924. 
delegation  of  autborlty  by  guardian,  790. 
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H. 

HOLDING  OUT  AS  AGENT, 

Me  "Authoritr  ol  Agent;"  "Contracts;"  "Estoppel:"  *^orts." 

HUSBAND  AND  WIFE, 

busband  aa  wife's  agent,  in  genenl,  68,  192. 

Implication  or  prasumptlon  of  husband's  agency  for  wife. 
194. 

notice  to  busband  aa  notice  to  wife,  196. 

8vid«ice  to  estAbllsh  agency,  19S. 

estoppel  of  wife  to  deny  autboiity  of  huaband,  198. 

wife's  mtlflcatlon  ol  husband's  acls,  199,  301. 

wife's  liability  for  torts  of  busband,  1071. 
wife  as  husband's  agent,  la  general,  68,  199. 

In  case  of  husband's  Insanity,  200,  216. 

estoppel  of  husband  to  deny  wife's  authority,  199,  202. 

Implied  authority  of  wife.  In  general,  200,  202. 

express  authority  of  wife,  202. 

wife  doing  business  In  her  own  name,  20i. 

wife's  Implied  agency  In  matters  pertaining  to  household, 
20G. 

wife's  authority  to  bind  husband  for  necessaries,  809. 

affect  of  separation,  abandonment,  or  desertion,  etc.,  21S- 

effect  of  husband's  Insanity.  216. 

wire's  adultery,  219. 

InTslldity  of  marriage,  220. 

effect  of  annulment  of  marriage  or  divorce,  220. 

pendency  of  proceedings  for  divorce.  221, 

what  are  "necessaries"  for  which  husband  Is  liable,  221. 

wife's  funeral  ezp^ises,  227. 

presumption  and  burden  of  proof  as  to  necessariefi,  228. 

province  of  court  and  Jury,  229. 

wife's  agency  to  dispose  of  husband's  property  for  main- 
tenance, 280. 

wife's  Implied   authority  to  procure  necessaries   for  tdUt 
dren,  231. 

controcta  by  wife  on  her  own  credit.  232. 

husband's  ratification  of  wife's  acts.  234,  297. 

agency  of  woman  held  out  or  passing  as  wife,  234. 
see,  also,  "Married  Women." 


IDIOTS, 

see  "Insane  Persons." 
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ILLEGALITY, 

a^ncr  lor  Illegal  object,  effect  ol  Illegality  in  general,  78. 
a««nt  not  privy  to  Illegality,  81. 
partial  Illegality,  SI. 

particular  instances  of  illegality,  82  et  aeq. 
exercise  of  trade  or  profession  vlthout  a  license,  88.    See  "At- 
torney and  Client;"  "Auctions  and  Auctioneers;"  "Bro- 
ilers;" "Factors,"  ete, 
sales  of  intoxicating  liqnors,  S3, 
lotteries,  83. 

injury  to  public  serrtce,  in  general,  84. 
secnring  appointment  or  election  to  oSLce,  84. 
contracts  in  relation  to  public  ofQce,  84. 
contracts  of  public  offlcere,  84,  86. 
contracts  for  lobbylns  servlceB,  86. 
contracts  to  procure  action  by  public  officers,  87. 
collection  of  claims  against  United  States,  87. 
suppression  of  criminal  prosecutions,  procuring  pardon,  etc.,  88. 
procuring  or  suppressing  evidence,  90. 

contracts  Involving  commission  of  fraud  or  other  civil  wrong,  90. 
contracEB  attectlng  auction  sales,  91. 
contracts  affecting  public  letting  of  contracts,  91. 
contracts  tending  to  Induce  fraud  or  breacb  of  trust.  92. 
gambling  contracts,  94. 
dealings  In  futures,  94. 

contracts  In  derogation  ot  marriage  relation,  96. 
contracts  in  restraint  of  trade,  96. 

accounting  by  agent  to  principal,  illegality  as  a  defense,  9G4. 
effect  of  illegality,  on  rigbt  to  compensation  of  agent,  813.    See 

"Attorney  and  Client;"  "Brokers;"  and  otber  special  clasBse 

of  agents, 
agent  need  not  obey  Instructions  to  do  Illegal  acts,  883. 
agent  not  liable  for  negligence  in  performing  Illegal  acts,  89S. 
agent  cannot  sue  for  bribe  offered  him,  1S54. 

IMPLIED  AGENCY, 

implied  contract  of  agency,  104.    See  "Creation  of  Agency." 
implied  authority  as  agent,  107.    See  "Authority  of  Agent." 
of  huslMnd  for  wife  and  vice  versa,  see  "Husband  and  Wife." 
for  unincorporated  association,   238.     See  "Unincorporated  As- 
sociations." 
of  partner,  238.     See  "Partners." 
dlstlngnlshed  from  agency  by  estoppel,  141. 
agency  by  necessity,  see  "Necessity." 
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IMPLIED  AUTHORITY, 

generally,  see  "Anttaorltj  of  Agent,"  Bnd  crasa-reterences  tbere- 

ttuder. 
Implied  witborltT  to  delegate  aatborlty,  771.    See  "Del^Btlon 

of  Aatborlty." 
to  flll  blanks  In  sealed  Instrument,  139.    See  'filing  Blanks." 

IMFLIED  CONTRACT, 

Implied  contract  ol  agency,  104.    See  "Implied  Agency." 
see,  also,  "Contracts;"  "Qussl  Contracts." 

IMPLIED  RATIFICATION, 

see  "Ratlflcatlon." 
IMPLIED  REVOCATION, 

see  "ReTocatlon  of  Agency." 
IMPLIED  WARRANTY, 

of  antbority,  127G.    See  "Authority  of  Agent;"  "Contracts," 
INCIDENTAL  POWERS, 

see  "Autborlty  of  Agent" 
INCOMPBTBNCY, 

see  "Parties  to  the  Relation." 
INDEMNITY, 

agent's  right  to  Indemnity,  865. 

aubagent'a  ri^t,  869. 

contractB  between  attorney  and  client,  t48S. 

right  of  particular  classes  of  agents  to,  see  "Attorney  and 
Client;"  "Auctions  and  Auctioneers;"  "Brokers;"  "Factors;" 
and  other  special  claBsee  of  agents. 

see,  also,  "Reimbursement." 

INDEPENDENT  CONTRACTOR, 
distinguished  from  agent,  13. 
employer's  liability  for  torts  of,  1130. 

INDORSEMENTS, 

see  "Commercial  Paper." 
INFANTS, 

as  principals.  In  general,  86. 

powers  of  attorney,  37. 

necessaries,  40. 
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INPANTa— Cont'd. 

emplOTmeiit  of  attomer,  40. 

aannance  and  dioafflrnuuice,  40. 

as  agents,  62. 

UablUt;   tor  attorney's   teee,   161S. 

ratification  by,  301. 

agent's  liability  on  contract  for,  1239. 

B«e,  also,  "Paronl  and  Child." 

INSANE  PEUtSONS, 

as  principals,  In  Eeneral,  41. 

powers  ot  attorney  of  Insane  person,  44. 

as  agents,  63. 

liability  for  attorney's  fees,  1513. 

ratification  by,  302. 

agent's  liability  on  contract  for,  1239,  1241. 

see,  alao,  "Insanity." 

INSANITY, 

revocation  of  agency  by  Insanity  of  principal,  442-446. 

by  Insanity  of  agent,  446. 

by  Insanity  of  joint  agent.  447. 

eltect  aa  to  subagents,  447. 

■ee,  also,  "Insane  Persons." 

maOLVENCT. 

of  principal  aa  revocation  of  agency.  448-450. 
of  agent  aa  revocation  ot  agency,  460. 

INSTRUCTIONS, 

as  between  principal  and  agent,  87E-S88. 

duty  of  agent  to  obey  Inatructlons,  ST6. 
liability  to  principal  for  disobedience,  87S. 
substantial  compllanm  anfflcient,  876. 
preeomptlon  and  burden  ot  proof,  876. 
damages  for  disobedience,  876. 
eltect  of  ratification  by  principal,  877. 
applications  ot  rule  as  to  disobedience,  87S. 
agent's  liability  to  principal  for  conversion,  880. 
title  to  property  converted,  883. 
agent  need  not  obey  Instructions  to  do  Illegal  acts,  8 
not  liable  tor  departure  in  cases  of  emergency,  888. 
liability  where  instructions  are  ambiguous,  884. 
duty  to  act  according  to  custom  or  usage,  885. 
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INSTRDCTIONS— Cont'd. 

effect  of  inBtructioDB  on  agent's  anthoiitr  and  principal's  liabil- 
ity to  third  peraosB,  47M90.  See  "Authority  of  Agent" 
particular  classes  of  agents,  see  "Attorney  and  Client;"  "Auc- 
tions and  Anctioneers;"  "Brokers;"  "Collections;"  "FltctorB:" 
"Uuter  of  Vessel;"  "Purchase  of  Property;"  "Sales  of  Per- 
sonal Property;"  "Sales  and  Conyeyances  of  Real  Pixvterty;" 
"Ship  Hnsband;"  "Supercargo." 

INSUHANCE, 

authority  to  Insure,  689. 

agent's  liability  to  principal  for  failure  to  Insure,  898. 
agency  ot  master  of  vessel  for  underwriters,  £61. 
factor's  authority  to  insure,  1764. 

INSURANCE  AGENTS, 

in  geneml,  1716. 
INSURANCE  BROKERS, 

In  general,  1716-1724.    See  "Brokers." 


agency  coupled  wttb  an  Interest.  898  et  seq.    See,  also,  "ReTOca- 

tlon  of  Agency;"  'Termination  of  Agency." 
liability  of  agent  to  principal  for  Interest,  946. 
adrerse  Interest  of  agent,  see  "Adverse  Interest" 

INTBRTBLBBNGE  WITH  AOENGT, 

liability  to  principal,  1201. 
INTERPLEADER, 

right  of  agent  to  compel  principal  to  Interplead,  964. 
INTOXICATION, 

as  ground  for  reTOCation  of  agency,  397. 

see,  also,  "Dntnken  Persons." 

INTOXICATING  LIQUORS, 

illegal  agreements,  88. 
IRREVOCABLE  AGENCT, 

In  general,  394.    See  "Reyocatlon  of  Agency." 

J. 

JOINT  Om.lQORS  OR  OBLIGEES, 
agency  between,  242. 
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JOINT  PRINCIPALS  AND  AGENTS, 

Joint    prliiclpalB,    74.    See,   also,    "Partners;"    "Unlncorpomted 
ABsociatlooB." 
acco'iDting  by  agent,  939. 
severance  of,  a«  rerocatlon  ot  B^ency,  412. 
de^th  of  Joint  principal  ae  reTocatlon  of  agency,  43S. 
joint  agents,  75. 

execution  of  authority  by  Joint  agents,  672.    See  "Bxecutlon 
of  Autborlty." 
public  agents,  674. 
partnership  as  agent,  676. 
revocation  at  agency  by  Insanity  of  Joint  agent,  447. 
notice  to  Joint  agent  as  notice  to  principal,  1068.  > 

K 
KNOWLEDGE, 

see  "Notice;"  "Attorney  and  Client;"  "Auctions  and  Auction- 
eers;" "Brokers;"  "Collections;"  "Factors;"  "General  Agents;" 
"Master  of  Vessel;"  "Ship  Husband;"  "Sales  of  Personal 
Property;"  "Sales  and  Conveyances  of  Real  Property;"  "Spe- 
cial Agents;"  "Subagents;"  "8upercarBo;"''Universal Agents;" 
and  other  headings. 


LANDLORD  AND  TENANT, 


agent's  authority  to  lease.  In  general,  G89. 

how  given.  GS9. 

Implied  power  to  lease  or  rent,  S90. 

powers  of  agent  anthoriEod  to  lease,  691. 

period  for  which  agent  may  lease,  692. 

agent  cannot   make  representations,  G93. 

authority  of  managing  agent,  620. 

form  of  execution  of  by   agent,   687.    See  "Execution  of  An- 

thorlty." 
breach  of  trust  by  agent,  919.     See  "Breach  of  Trust." 
whether  transaction  Is  an  agency  or  a  lease,  28. 
see  "Sealed  Contracts." 

LENDING  MONET,  .; 

authority  of  agent  to  lend  money,  662. 
negligence  of  agent  and  liability  therefor  to  principal,  890. 
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LENDING  MONET— Cont'd. 

whetber  a  transaction  la  an  agency  or  a  loan,  29. 
aee,  also,  "Borrowing  and  Lending;"  'Xoan." 

LEX  LOCI, 

see  "Conflict  ol  Laws." 

UABILITIBS, 

see  "Accounting;"  "Breach  of  Trust;"  "Compensation;"  "Con- 
tracte;"  "Indemnity;"  "Negligence;"  "Reimbursement;" 
"Torts;"  and  otber  special  beadlngs. 

LIBEL  AND  SLANDER, 

llablUtr  of  principal  for  libel  by  sgent,  1098.    See  "Torts." 
LICENSE, 

whether  agency  or  license,  29. 

license  of  attorneys,  brokers,  and  other  special  classes  of  agents, 
see  "Illegality."  See,  also,  "Attorney  and  Client;"  "Auction! 
and  Auctlonaars;"  "Brokers;"  "Factors;"  "Master  of  Ves- 
sel;" "Ship  Husband;"  "Supercargo." 

LIENS, 

of  agent  for  compensation,  adTancee  and  dlsbnrsements,  etc, 
869-889. 
In  general,  859. 
classes  of  agent's  Hens,  861. 
essential  elements,  862. 
will  not  arise  contrary  to  agreement,  863. 
not  affected  by  principal's  Insolvency,  863. 
how  waived  or  tost,  8G4. 
enforcement,  866. 
election  of  remedies  by  agent,  S67. 

agent's  rights  as  to  goods  bought  on  his  own  credit  for 
principal.  Insolvency  of  principal,  S6T. 
of  del  credere  factor,  181S.    See  "Del  Credere  Agents;"  "Fac- 
tors." 
of  subagent,  871. 

of  particular  classes  of  agents,  see  "Attomfty  and  Client;"  "Ano- 
tions  and  Auctioneers;"  "Brokers;"  "Factors;"  "Master  of 
Vessel;"  "Ship  Husband;"  "Supercargo." 

LIMITATION  OF  ACTIONS, 

as  against  agent's  liability  to  account  to  principal,  948. 
action  against  attorney  by  client,  14TS. 
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LOAN. 

whether  agenc;  or  loan,  29.    See  "Lending  Money." 
LOAN  AGENTS, 

see  "Brokers." 
LOBBTINQ. 

legality,  86.    See  "niegality." 
LOTTERIES, 

agreemontfl  concerning,  83. 
LOYALTY  OF  AGENT, 

aee  "Breach  of  Trust." 
LUNATICS, 

flee  "Insane  Persons." 

M. 

MAINTENANCE  AND  CHAMPERTY, 

flee  "Attorney  and  Client." 
MAJORITY, 

see  "Execution  of  Authority." 
MALICE, 

see  "Torts." 
MALICIOUS  PROSECUTION, 

prlnclpara  liability  tor  act  of  agent,  1096.    See  'Torts." 
MALICIOUS  WRONGS, 

agent's  liability  to  third  persona,  1S16. 
MANAGING  AGENTS, 

of  agent's  authority  to  manage  principal's  Inuineaa,  S04-Sn. 
his  powers  depend  upon  buBlness  and  clrciimatuiceB,  604. 
may  sell  product  of  business,  EOT. 
when  may  pledge  principal's  credit,  607-612. 
In  general,  GOT. 

managing  agent  of  plantation,  610. 
for  medical  serrices.  Ell. 
when  SQch  agent  may  sue  and  defend,  613. 
powers  not  Implied  in  managing  agent,  618. 
to  borrow,  61S. 
master  of  ship,  616. 
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MANAGINO  AOBNTS— Cont'd, 
cashier  ot  bank,  G16. 
to  pledge  or  mortgage  propertr,  617. 
to  make  accommodation  paper,  618. 
to  execute  negotiable  instrument,  619. 
to  engage  In  different  buainess,  620. 
to  aell  or  leaae  principal's  property,  620. 
to  dispote  of  tbe  business,  621. 

MANNER  OF  BXECUTINQ  AUTHORITY, 

see  "Execution  ol  Authority." 
MARINE  INSURANCE, 

see  "Insurance." 
MARRIAQB, 

revocation  ol  agency  by  marriage.  460. 
HARRIAGB  BROKAQB, 

see  "Illegality." 
HARRIED  WOMEN, 

as  principals,  47. 

powers  of  attorney  by,  47,  76. 

as  agents,  62. 

liability  of,  for  attorney's  fees,  IGIS. 

agent's  liability  on  contract  tor,  1239. 

ratification  by,  301. 

see,  also,  "Husband  and  Wife." 

MASTER  AND  SERVANT, 

agent  and  servant  distinguished,  7. 
agency  of  servant  for  master.  191. 
agent's  authority  to  employ,  66G. 

MASTERS  OF  TBSSBLS,  igOS-1913. 
definition,  1903. 
appointment,  1903. 
discbarge,  1904. 
authority  in  general,  1906. 
by  necessity,  1906.    See,  also,  347. 
authority  to  borrow,  GIG,  661. 
delegation  of  authority,  190S.    See,  also,  248. 
devolution  of  authority  on  mate,  1909. 
duties,  1909. 
actions  and  suite  by,  1910. 
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BIASTERS  OF  VBSS  ELS— Cont'd, 
master's  Hen,  1910. 
master  as  supercargo,  1910,  1916. 
liability  of  owner  for  acts  of  master,  1910. 
agencf  (or  underwriters,  261. 
see,  also,  "Ship  Husband;"  "Supercargo." 

MEASURE  OP  DAMAGES, 
see  "Damages." 

MEMORANDUM, 

of  auctioneer,  186S-18T6.     See  "Auctions  and  Auctioneers." 
Bee,  also,  "Frauds,  Statute  of." 

MERCHANDISE  BROKER, 

In  general,  1712.    See  "Brokers." 

MINISTER, 

authority  of,  S6S. 

MINORS, 

see  "Infants." 

MISAPPROPRIATION  OF  FUNDS. 

as  ground  tor  revocation  of  agency.  397. 
see,  also,  "Breach  of  Trust;"  "CouTersloit." 

MISCONDUCT  OF  AGENT, 

see  "Authority  of  Agent:"  "Breach  ol  Duty  by  Agent;"  "Breach 
of  Trust;"  "NeBllgence." 

MISFEASANCE, 

agent's  liability  to  third  persons,  1298,  1299.    See  "Torts." 
MISTAKE. 

money  paid  by  a«eiit  under  mistake,  action  by  principal,  1163. 

mutual  mistake  as  to  authority  of  agent,  1269. 

effect  of  mistake  aa  to  ratification,  266. 

MODE  OF  EXERCISING  AUTHORITT. 

see  "Execution  of  Authority." 
MONET. 

dlTerslon  by  agent,  liability  of  third  peroon,  1131.    See,  also, 
of  Trust;"'  "CouTerslon." 
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MONET  PAID. 

■ctlon   by   prlnclptU  against  third   persons  to  recover   moaer 

paid,  lies. 

UONET  RECEIVED. 

•ee  "Collections;"  "Qaaal  Coatracts." 

MOHTOAOES, 

agent's  authority  to  mortgage,  In  general,  GB3. 

vfaen  power  not  implied,  594. 

power  to  cancel  mortgage,  G96. 

authority  to  redeem  from  mortgage,  596. 

authority  to  mortgage  goods,  SS7. 

authority  of  managing  agent,  617. 

authority   to  morte^UEO  not  Included  In  authority  to  sell  red 

property,  550. 
authority  to  discharge  mortgage,  564. 

MUNICIPAL,  CORPORATIONS, 

estoppel  of,  to  deny  agency,  146. 
ratlflcation  by,  295,  364,    See  "RatiflcaUon." 
delegation  of  authority  by,  78S. 

MUTUALITY, 

sea  "Creation  of  Agency." 

N. 
NAMES. 

use  of  names  In  ezecntlng  authority,  see  "Execution  of  Au- 
thority." 


Bee  "Husband  and  Wife;"  "Parent  and  Child." 
NBCB88ITT, 

agency  by  neceBslty.  In  general,  4,  159. 

necessary  or  incidental  powers  of  agent,  526. 

authority  to  employ  physician  or  surgeon,  160. 

appointment  o[  aubagenta,  974. 

power  to  delegate  authority  Implied  from  necessity,  77S. 

departure  by  agent  from  Inetructlona  In  emergendea,  88S. 

^ency  of  master  of  vessel,  see  "Master  of  Vessel." 
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NEGLIOBNCB, 

of  penoDS  dealing  wltb  ag«it,  609. 

agent's  llabflit}'  to  third  persons,  1295.  1298,  1299. 

for  personal  Injuries,  1311. 
of  gratuitous  agent,  964-96S. 

of  particular  classes  of  agents,  see  "Attorney  and  Client;"  "Auc- 
tions and  Auctioneers;"  "Brokers;"  "Collections;"  "Factors;" 
"Master  of  Vessel;"  "Ship  Husband;"  "Supercargo." 
see  "Breach  of  Duty  by  Agent;"  "Breach  of  Trust;"  "Torts." 

NEGLIGENCE  OF  AGBINT, 

as  between  principal  and  agent,  886-90T. 

agent's  duty  to  exercise  prudence,  sktll,  and  diligence,  S86. 

liability  for  failure  to  do  so,  SS6. 

degree  of  skill,  care,  and  diligence  required,  SST. 

not  bound  to  exercise  extraordinary  aktll  and  diligence,  889; 

undertahlngB  requiring  special  skill,  890. 

determination  of  agent's  skill  and  diligence,  891. 

province  of  conrt  and  Jury,  891. 

presumption  of  performance  of  duty,  892. 

negligence  presumed  to  result  In  loss,  892. 

agent  not  liable  for  errors  of  Judgment,  893. 

nor  tor  negligence  in  performing  illegal  acts,  898. 

damages  for  which  agent  Is  liable,  894. 

special  applications  of  the  rules,  896  et  seq. 

negligence  of  agent  to  loan,  896. 

of  agent  to  insure,  898. 

of  agent  to  sell,  899. 

of  agent  to  collect,  901. 

duty  to  receive  payment  In  money,  904. 

negligence  In  remitting,  904. 

damages  for  negligence  In  collecting,  906. 

negligence  of  architects,  906. 

NEGOTIABLB  INSTRUMENTS, 
see  "Commercial  Paper." 

NONFEIASANCB, 

agent's  liability  to  third  persons,  1295,  1299.    See  "Torts." 

NOTE  BROKER, 

in  general,  1709.    See  "Brokers." 

NOTES, 

see  "Commercial  Paper." 
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NOTICB. 

to  ftgeot  M  notice  to  principal,  103>-1066. 

g«ueral  rules,  1030. 

application  of  rulea,  1044. 

effect  ot  ratification,  1048. 

nature  of  notice  required,  1047. 

cbamcter  of  notice  as  material,  IMS. 

from  reliable  aource,  1048. 

agent  must  be  acting  In  particular  matter  to  which  notica 
relates,  104S. 

time  of  acaulrlng  or  posseesing  knowledge,  104!^10B6. 

knowledge  must  be  present  In  agent's  mind,  lOGl. 

agent  must  be  at  Ubertr  to  communicate  knowledge,  1063. 

notice  to  agent  employed  In  continuous  transaction,  10G4. 

knowledge  acqnlred  after  termination  of  agency,  106G. 

agent  Interested  adverselr  to  principal,  lOGG. 

agent  acting  for  both  parties,  10B8. 

notice  to  Joint  agent,  10G8. 

notice  to  clerk,  servant  or  mere  ministerial  agent,  10B8. 

to  subagents,  1069. 

applications  of  rules  to  corporations,  lOSO-1066. 
In  general,  1060. 
notice  to  or  knowledge  ot  directors,  1063. 
notice  to  or  knowledge  of  stockholdCTs,  pnxnoters,  etc, 
1085. 
to  attonie;  as  notice  to  client,  1372-1380. 
to  husband  as  notice  to  wife,  ise. 

of  reTOcatlon  of  agency,  114  et  seq.    See  "Revocation  of  Agency." 
of  renunciation  of  agency,  426. 
duty  of  agent  to  give  notice  to  principal,  9S4. 


OBEDIENCE, 

see  "Instructions." 
OBLIGATIONS, 

of  principals,  see  "Principals," 

of  agents,  see  "Agents." 

0FTENSS8, 

see  "Crimes." 
OPETSR  AND  ACCEPTANCE, 

in  creation  of  contract  of  agencr.  US- 
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OFFICERS, 

Bee  "CorporatlonB; "  "Public  Agents;"  "Public  Ofllcen." 
ORAL  AUTHORITY, 

see  "Authority  of  Agent." 
OSTENSIBLE  AGENCY. 

Id  geaeral,  4.    See  "Autborlty  of  Agent;"  "Batoppel." 


PARAMOTIR, 

Rgency  ot  woman  held  out  or  passing  as  wife,  284. 
PARENT  AND  CHILD, 

agency  of  parent  for  child,  183. 

liability  of  child  for  necesBarles  furnished  parent,  18S. 

agency  of  child  for  parent,  184. 

estoppel  of  parent,  186. 

contracts  for  necessaries,  186. 

compensation  for  services,  801. 

Infants  as  principals  or  agents,  see  "Infants." 

PAROL  CONTRACT  OR  AUTHORITY, 

see  "Authority  of  Agent;"  "Creation  of  Agency;"  "Form," 
to  fill  blanks,  see  "Filling  Blanks." 

PAROL  EVIDENCE, 

see  "Evidence." 
PAROL  REVOCATION  OP  AOBNCY, 

In  genera],  407  et  seq. 
PARTICULAR  AGENTS. 

deOned.  6.    See  "Special  Agents." 
PARTIES  TO  THE  RELATION. 

In  general.   6-T. 

who  may  be  principals,  34. 

who  may  he  agents,  62. 

particular  persons,  natural  and  artificial,  see  "Aliens;"  "Cor- 
porations;" "Drunken  Persons;"  "Infants;"  "Insane  Persons;" 
"Husband  and  Wife;"  "Married  Women;"  "Parent  and  Child;" 
"Partners;"  "Unincorporated  Associations." 

dieanallflcatlon  as  agent  by  adverse  interest,  67.  908. 

agency  under  atatnte  of  frauds.  72.    See  "Frauds,  Statute  of." 
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PARTIES  TO  THE  RELATION— Cont'd. 

Joint  prlnclpftlB,  74.    See  "Joint  PrloclpalB  and  Agente." 
Joint  agents,  75.    See  "Joint  Principals  and  Agents." 
subagentB,  TG.     See  "Subagents." 

particular  cIbsbbs  of  agents,  aee  "Attorney  and  Client;"  "Auc- 
tlone  and  Auctioneers;"  "Brokers;"  "Factors;"  "Master  of 
Vessel;"  "Ship  Husband;"  "Supercargo." 

PARTNERS, 

p^irtnerBbip  and  agency  distinguished,  IS. 

agency  of  partner  for  firm,  6,  23G. 

partnerships  as  principals,  60. 

as  Joint  principals,  74. 

as  Joint  agents,  75. 

as  agents,  67. 

necessity  for  authority  under  seal,  129. 

death  of  partner  as  revocation  of  agency,  438. 

retiflcation  by  partner,  300,  809. 

execution  of  authority  by  partnership  as  agent,  $76. 

PAYMENTS. 

authority  of  agent  to  receive,  see  "Attorney  and  Client;"  "Auc- 
tions and  Auctioneers;"  "Brokers;"  "Collections;"  "Factors;" 
"Master  of  Vessel;"  "Sales  of  Personal  Property;"  "Sales  and 
Conveyances   of   Real   Property;"   "Ship  Husband;"   "Super- 

PARTITION, 

authority  to  partition,  662. 
PAWNBROKERS, 

In  general,  1714.    See  "Brokers." 
PERSONAL  PROPERTY. 

authority  to  sell,  see  "Sales  of  Personal  Property."  See,  also, 
"Auctions  and  Auctloneera;"  "Brokers;"  "Factoia." 

authority  to  purchase,  see  "Purchase  of  Property." 

PHYSICIANS  AND   SURGEONS, 

authority  of  agent  to  employ,  160,  611. 
PLEDGE. 

authority  to  pledge  goods,  687. 

authority  of  managing  agent,  S17. 

by  factor,  see  "Factors." 
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PLEDGE— Cont'd. 

diversion  of  property  by  agent,  liability  of  pledgee,  1176  et  eeq., 
1205  et  seq.    See  •Torta." 

POWERS  OF  AGENT, 

see  "Authority  of  Agent." 
POWERS  OF  ATTORNEY, 

In  general,  lOS. 

form,  seal,  etc.,  see  "Form." 

acknowledgment  and  recording,  139. 

conetructlon  of.  178,  B14-526.    See  "Authority  of  Agent." 

of  Infant,  37,  40. 

of  Insane  person,  44. 

of  drunhec  person,  46. 

of  married   women,  47,  76. 

mode  and   form  of  execution  of  power,  see  "Execution  of  Au- 
thority." 

see,  also.  "Sales  and  Conveyances  of  Real  Property." 

PRESUMPTIONS. 

see  "Evidence." 
PRIEST, 

authority  of,  263. 
PRINCIPALS, 
defined,  6. 

obligations  and  liabilities  of  principal  to  agent,  795  et  seq.    See 
"Compensation  i"     "Contracts;"     "Indemnity;"    "Uens;" 
"Reimbursement;"  "Torts." 
to  Bubagent,  869.    See  "Delegation  of  Authority." 
tlen  or  Bubagent,  871. 
rightB  of  principal  aa  against  agent,  S74-995.    See  "Accounting;" 
"Breach    ot    Trust;"    "Del    Credere    Agents;"    "Qratultona 
Agents;"  "InatructlonE;"  "Negligence;"  "Subagents;"  "Title 
to  Property." 

PRINCIPAL  AND  SURETY, 

neceestty  for  written  authority  to  bind  another  as  surety,  124. 

PROFITS, 

see  "Accounting;"  "Breach  of  Trust  by  Agent" 
PROMISSORT  NOTBS, 

see  "Commercial  I^per." 
S.  A  C— 136. 
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M0  "Corporations." 


see  "Brldence." 
PRUDENCE  OP  AGENT. 

see  "Negligence  of  Agent." 
PUBLIC  AGENTS, 

extent  of  authority  of,  478. 

execution  of  authority  by,  sealed  Inetmments,  689. 

where  there  are  several  or  a  board,  etc.,  674. 

negotiable  InBtruments,  72 S. 

other  simple  contracts,  756. 
d6l(«»tlon  of  authority  by,  786. 
roTocatlon  of  public  agency,  413. 
liability  on  unauthorized  contracts,  I2gz. 
liability  for  torts  of,  1133. 
admtniona  and  declarations  of.  1039. 
duty  of  persons  dealing  with  public  agents.  510. 
personal  liability  on  contracts  In  general,  1254-1259. 

on  contracts  under  saal,  1250. 
breach  of  trust,  924.    See  "Breach  of  Trust." 
liability  of  public  agents  to  third  persona  for  torts.  1323. 

for  breach  of  duty  owing  to  the  public  only.  1322. 

for  torts  In  breach  of  duty  to  private  Individuals,  1322. 

for  torts  of  ofBclal  subordlnatee,  1324. 

postmaster  general,  etc.,  1325. 

mall  contractors,  1326. 

other  public  officers  and  agents,  1328, 

for  torts  of  private  ageuts,  13S9. 
ri^t  of  public  agent  to  sue  on  contract,  136S. 

PUBLIC  OFFICERS, 

fraud  of.  action  by  principal  on  official  bond,  1197. 
delegation  of  authority,  77. 
Illegal  agencies,  see  "Illegality." 
see,  also,  "Public  Agents." 

PUBLIC  POLICY, 

see  "Illegality." 
PURCHASE  OF  PROPERTY, 

agent's  authority  to  purchase  property,  698. 


Digitized  byGoOgIc 


INDEX.  2163 

i  ABE  TO  PAoea.] 
PURCHASE  OP  PROPERTY— Cont'd. 

muBt  act  In  compliance  with  authorltr,  G96. 
power  to  purchase  on  credit,  597-599. 

In  genera),  597. 

vlien  Bupplled  with  Tunds,  598. 

when  not  bo  BuppJied,  699. 
Implied  powers  of  agent  to  purchase,  in  general,  600. 

when  authorized  to  purchase  on  credit,  60L 

to  agree  on  price  and  terme,  SOI. 
tenna  not  Implied,  602. 

to  execute  negotiable  paper,  602. 

to  exceed  powers  as  to  quality,  G03. 

to  exceed  powcre  as  to  quantity,  G03. 

to  purchase  from  othera  than  persons  authorized,  604. 
authority  of  managing  agent,  607.  See  "Managing  Agents." 
breach  of  trust  by  agent,  91S,  919,  926.    See  "Breach  of  Trust" 

PURPOSES  FOR  WHICH  AGENCY  MAY  BE  CREATED, 
general  rule,  76. 

acta  required  to  be  done  personally,  76. 
agency  for  Illegal  object,  see  "Illegality." 

Q. 

QUANTUM  MERUIT, 

see  "CompenBation  of  Agent" 
QUASI  CONTRACTS, 

In  general,  see  "Contracts." 

liability  of  third  persons  to  principal,  1153. 

QUI  FACIT  PER  ALIUM  FACIT  PER  SE, 
la  general,  36. 

R 
RATIFICATION, 

definition  and  nature  In  general,  266,  257.    See,  also,  6. 
distinction  between  ratification  and  adoption,  253. 
essential  elements,  in  general,  S61. 

existing  and  ascertainable  principal,  261. 
promoters  of  corporations.  262. 
executors  and  administrators,  262. 
act  must  be  performed  on  behalf  of  alleged  principal,  263. 
absent  of  alleged  prlnclpil,  266. 
new  consideration  not  necessary,  265. 
competency  o(  alleged  principal  to  assent,  266. 
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RATIFICATION— Cont'd. 

knowledgB  ol  all  material  facts,  266. 

mistake,  267. 

rraud.  Z69. 

illuatratloiu,  270. 
ratification  must  be  In  toto,  272. 
ratlflcation  ot  part  la  ratification  of  whole,  275. 
prejudice  to  rlsMs  of  otber  party,  276,  315,  340. 
Implied  ratification,  276,  814  et  seq. 
motive  of  agent  unimportant,  277. 
mutualltr,  277. 

rlRht  of  third  party  to  withdraw,  277, 
what  acts  are  capable  of  ratification.  In  general,  280. 

exception  to  general  rule,  281. 

void  and  voidable  acts,  282. 

ratiflcaUon  of  torts,  283. 

contracts  or  acts  tainted  with  fraud,  284. 

criminal  acts,  forgery,  etc.,  285. 
persona  capable  of  ratification.  In  general,  292. 

by  pilvate  corporation,  293,  299. 

by  municipal  corparatlon,  296. 

by  husband  of  wife's  acts,  297, 

by  agent,  298. 

by  partner,  300. 

by  Infants,  301. 

by  married  women,  301. 

by  incompetents  generally,  302. 
bow  ratification  may  be  made.  In  general,  303.    See,  also,  ISS. 

province  of  court  and  Jury,  304. 

express  ratification,  305. 

parol  raUficatlou,  305,  306. 

subsequent  authority  antedated,  305. 

by  answer  in  equity,  306. 

of  instruments  under  seal,  306. 

estoppel,  307. 

parol  acknowledgment  of  authority,  308. 

in  case  of  partners,  309. 

where  seal  Is  superfiuous,  311. 

ratification  of  contracts  requiring  written  autbority,  312. 
Implied  ratification,  In  general,  314. 

intention  to  ratify,  314. 

prejudice  to  third  party,  276,  315,  340. 

cODBtructlon  of  principal's  acts,  316. 

modes  of  implied  ratification.  In  general,  316. 
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RATIFICATION— Cont'd. 

Implication  Irom  similar  acta.  318. 

by  accepting  and  retaining  benefits,  In  general,  318. 

UluBtratlons,  Z22. 

ot  compromiee  by  accepting  proceedB,  324. 

or  purcbase  by  receUlng  property,  325. 

of  loan  by  accepting  proceeda,  329. 

of  sale  or  lease  bj  acceptance,  330. 

ot  representations  by  accepting  beneflta,  333. 

endeavor  to  prevent  loss  not  a  ratification,  334. 

ratification  by  silence  or  acquiescence,  in  general,  33li. 

knowledge  necessary,  267,  3S8. 

act  must  be  performed  on  behalf  of  principal,  340. 

prejudice  to  tbtrd  party,  340. 
time  wltbin  which  principal  must  elect,  341,  346. 
notice,  344. 

wbere  acts  were  performed  by  a  stranger,  346. 
real  distinction,  348. 

application  of  rule  to  private  corporations,  360. 
application  to  municipal  corporations,  364. 
Silence  or  acquiescence  of  one  of  two  Joint  agents,  365. 
delay  In  bringing  suit,  366. 
ratification  by  suit,  in  general,  366. 
by  suit  on  unauthorized  sale,  357. 
on  unauthorized  contracts  generally,  368. 
mere  retention  of  agent  not  a  ratification,  369. 
mere  payment  of  money  not  a  ratification,  360. 
effect  ot  ratification,  retroactive  effect  In  general,  360. 
Illustrations,  363. 

effect  as  to  intervening  rights,  364. 
of  ratification  pendente  lite,  366. 
irrevocability  of  ratlBcaUon,  867. 

effect  as  between  principal  and  third  persons,  liability  of  prin- 
cipal, 868. 
rights  of  principal,  370. 

liability  ot  principal  where  agent  acts  for  himself,  372. 
effect  ot  ratification  as  between  principal  and  agent,  878. 
construction  of  principal's  acts  as  to  agent,  376. 
agent  must  inform  principal,  376. 

effect  of  ratification  as  between  agent  and  third  persons,  877. 
as  to  contracts,  378. 
as  to  torts,  378. 

etTect  as  to  admissions  and  declarations  of  agent,  1029. 
effect  aa  to  notice  to  agent,  1046. 
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[B^TEBKnois  uat  TO  paoes.] 
RATIFICATION— Confd. 

effect  on  principal's  liability  for  torts  of  «g«Dt,  1089. 

fraud,  HOB. 

effect  on  llabllltr  of  agent  for  dlsobej^ng  Instructions,  877. 

effect  on  personal  liability  of  agent,  1271. 

by  undisclosed  prlndiial,  1174. 

ratlflCBtion  as  an  element  of  autbority,  &06. 

wife's  rattflcation  of  busband'a  acts,  199. 

husband's  ratification  of  wife's  acts,  2S4. 

REAL  ESTATE  BROKERS. 

tn  general,  1T13.    See  "Broken." 

REAL  PROPERTY, 

see  "Sales  and  Conveyances  of  Real  Property." 

RECORDING, 

of  powers  of  attorney,  139, 
of  revocation  of  agency,  *19. 

RECOUPMENT. 

by  principal  In  agent's  action  for  compansation,  851,  S63. 
see  "Set-Off  and  Counterclaim." 

REIMBURSEMENT, 

agent's  right  to  reimbursement,  863. 
Bubagent's  rlgbt,  869. 

particular  classes  of  agents,  see  "Attorney  and  Client;"  "Auc- 
tions and   Auctioneers;"   "Brokers;"    "Tactors;"   "Master  of 
Veesel;"  "Ship  Husband;"  "Snpercai^o." 
see,  also,  "Indemnity." 

RELIGIOUS  SOCIETIES, 

see  "Corporations;"    "Unincorporated  Associations." 


see  "Accounting;"  "Actions;"  "Compensation;"  "Contracts;" 
"Following  Trust  Funds  or  Property;"  "Indemnity;"  "lnt«^ 
pleader;"  "Lien;"  "Reimbursement;"  "Torts;"  and  otber 
special  headings. 

RENXJNCIATION  OP  AOBNCT, 

in  general,  422  et  seq.    See  "Termiaation  of  Agency." 
REPUTATION, 

to  prove  agency,  17*. 
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[BSIXBEHCES   ABE   TO  PAOEB.] 

RESCISSION. 

authority  to  rescind,  sales  of  real  propertj',  B64. 

of  personal  property,  588. 

of  agency,  see  "Termination  of  Agency." 

RESTRAINT  OF  TRADE. 

see  "Illegality." 
RETAINER. 

see  "Attorney  and  Client." 
REVOCATION  OF  AGENCY. 

general  rule.  3S6. 

where  principal  liaB  power  but  not  right  to  revoke,  389. 

where  principal  has  right  to  revoke,  390. 

where  contract  ol  agency  Is  for  a  definite  time,  391. 

under  statute  of  frauds,  SS2. 

where  duration  of  agency  is  Implied,  392. 

where  power  la  declared  to  be  "Irrevocable"  or  "exclnsiTe,"  194. 

where  agent  becomes  incompetent,  39E. 

where  agent  has  been  guilty  of  misconduct,  396. 

where  power  la  coupled  with  an  Interest,  In  general,  398. 

what  Interest  sufficient,  400. 

what  Interest  not  sufflclent.  403. 

where  power  Is  given  for  a  valuable  consideration,  404. 

where  power  Is  given  as  eecurity,  404. 

where  agency  has  been  wholly  executed,  406. 

where  agency  has  been  partly  executed,  406. 

how  agency  may  be  revoked.  In  general,  407. 

express  revocation,  407. 

where  authority  is  under  seal,  408. 

where  authority  Is  In  writing  not  under  seal,  408. 

Implied  revocation.  In  general,  409. 

by  dispoHlng  of  subject-matter,  410. 

by  dissolution  of  partnership,  412. 

by  severance  of  Joint  principals,  412. 

revocation  of  subagency,  412. 

revocation  of  public  agency,  413. 

notice  of  revocation,  In  general,  414. 

notice  to  third  persona,  414-417.  ' 

notice  to  agent,  417. 

notice  to  subagent,  418. 

how  notice  of  revocation  should  be  given.  418. 

recording  of  revocation,  419. 

BulBclency  of  notice,  421. 
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REVOCATION  OF  AQBNCY— Cont'd, 
province  of  court  and  jnry,  422. 
revocatton  by  renunciation  of  agency,  422-427.    See  "TermlnatloD 

of  Agency." 
revocation  by  operation  of  law,  42T-4EG.    See  "Terminatlan  of 

Agency." 
effect  aa  to  compeneatlon,  see  "Compensation  of  Agent." 


8ALBB  AND  CONVEYANCES  OP  REAL  PROPERTY. 

agent'i  autliority  to  sell  and  convey.  In  general,  l>31,  533. 
Bufflclency  of  authority ,  ESS. 

distinction  between  power  to  sell  and  power  to  convey.  535.  638. 
extent  and  certainty  of  autborlty,  636. 
joint  power  of  attorney.  537. 
as  to  after-acquired  land,  638. 
where  authority  1b  to  buy  and  sell,  640. 
sale  moat  be  made  In  manner  and  on  terms  authorized.  641. 
time  of  Bale,  542. 

authorl^  to  receive  purchaae  money,  643. 
authority  to  sell  on  credit,  646,     See,  also,  ' 
authority  to  convey.  546. 
authority  aa  to  covenants  of  warranty,  549. 
authority  to  sell  does  not  Include  authority  to  barter  or  ex- 
change. 660. 

or  authority  to  give  away,  660. 

or  to  mortgage.  560. 

or  to  partition.  5E2. 

or  to  change  boundaries,  652. 

or  to  permit  waste,  662. 

or  to  sell  timber  separate  from  the  land,  G62. 

or  to  dedicate  to  public  use,  663. 

or  to  convey  to  pay  the  principal's  or  the  agenf  a  debts,  663. 

or  to  diBcharge  mortgage,  651. 

or  to  rescind  contract  for  sale  (rf  land,  564. 

or  to  Invest  proceeds  of  sale,  664^ 
real-estate  brokers,  Bee  "Brokers." 
breach  of  trust  by  agent,  908,  913.  936.    See  "Breach  of  Trust  by 

SALES, 

Bee,  also,  "Vendor  and  Pnrcbaser." 
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SALES  OF  PERSONAL  PROPERTY, 

when  agent  has  authority  to  sell  pernonal  property,  G65. 

mere  possesBlon  not  BufQclent,  566. 

agent  must  act  according  to  hla  authority,  5GT. 

time  of  aale,  558. 

authority  to  receive  payment  (or  gooda  sold,  In  general,  EE8. 

mere  possession  o(  bill  not  sufBcfent,  560. 

where  agent  has  poseeselon  of  property  or  Indicia  of  owner- 
ship, 5  GO. 

where  be  has  not  possession,  no  autborlty,  560. 

where  agent  Bella  on  credit,  561. 

authority  of  trayellng  salesman  to  receive  payment,  B62-5S6, 
autborlty  to  warrant  title,  566. 
to  warrant  quality,  in  general,  566. 

to  mahe  representations,  669. 

warranty  by  agents  in  sales  of  horses,  570. 

limitations  to  general  rule  as  to  authority  to  warrant,  672. 
authority  as  to  salea  on  approval,  573. 
Implied  autborlty  of  traveling  salesmen,  In  general,  576. 

to  receive  payment.  562-566. 

to  hire  horses.  5T7. 

cannot  sell  samples,  578. 

cannot  make  hotel  bills  or  other  expenses,  573. 
autborlty  to  fix  price  and  terms  of  sale,  579. 
to  sell  to  one  to  exclusion  of  another.  581. 

authority  to  sell  does  not  Include  power  to  barter  or  exchange, 
681. 

or  to  sell  on  credit.  683. 

or  to  release  principal's  rights.  585. 

or  to  pay  his  debts,  585. 

or  to  use  goods  for  agent's  own  benefit,  586. 

or  to  pledge,  587. 

or  to  mortgage,  687. 

or  to  sell  at  public  auction,  6S8.    See  "Auctions  and  Auc- 
tioneers." 

or  to  rescind  sale,  588. 

or  to  promise  commissions  on  subsale,  589. 

or  to  insure,  589. 

or  to  guaranty  tliat  principal  will  not  sell  for  leas.  589. 
authority  of  managing  agent,  607,  620.    See  "Management  of 

Business." 
factors,  see  "Factors." 

auction  s^les,  see  "Auctions  and  Auctioneers." 
by  factor,  see  "Factors." 
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SAL^  OF*  PERSONAL.  PROPBRTT— Conf d. 

autboiitr  to  pnrcbsM  propertr,  B96.  See  "PnitliAM  of  Prop- 
erty." 

breach  of  tniat  by  agent,  908,  913,  9!6.    See  "BrcAch  ot  Trust." 

neKligence  of  agent,  liability  to  prlnctpal,  899. 

dlTeralon  of  property  by  ageat,  liability  of  third  peraona,  117C 
et  seq.,  120S  et  aeq.    Be«  "Torts." 

whether  tranaactlon  It  a  aale  of  gooda  or  contract  ot  agency  to 
sell.  IS. 

wfaetber  a  sale  of  goods  or  a  contract  of  agency  to  purchase,  XS. 

SCHOOL  DISTRICTS. 

see  "Municipal  Corporations." 

SCOPE  OF  AUTHORITY, 
see  "Autboilty  of  Agent" 

SEALED  INSTRUMENTS, 

execution  of,  by  agents,  877-698.    See  "Eizecution  of  Authority." 

liability  of  nndlBClosed  principal,  1019. 

rights  of  undisclosed  principal,  1165. 

liability  of  agent  on  contract  under  seal,  1249. 

agent's  right  to  sue  on,  1362. 

see,  also,  "Form." 

SECRET  BHPLOYHBNT, 

see  "Breach  of  Tmst  by  AgenL" 

SECRET  PROFITS, 

see  "Breach  of  Trust  by  Agent." 

SERVANT. 

see  "Master  and  Servant." 

SET-OFF  AND  COUNTERCLAIM, 

by  principal  against  agent's  right  to  compensitlon,  8&1,  8S3. 
against  undisclosed  principal,  1166,  1169. 
by  agent  as  against  principal  seeking  an  accounting,  963. 
third   person   cannot  set-off  as  against  principal   debt  due   by 

broker,  1706. 
ot  claim  agalaet  factor,  as  against  principal,  1854. 

8BTTLBMBNT, 

see  "CompDHnlse  and  Settlement" 
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SHIP  BROKERS, 

Id  seneral,  1712.    iH»  "Brokers." 
SHIP  HUSBAND, 

definition,  1918. 

nature  of  employment,  191S. 

povere,  191S-1920. 

duUeG,  1920. 

remedies  agalnBt  owners,  1921. 

agaJnst  vessel,  lien,  1921. 

BHIPPINQ, 

•ee  "Master  of  Vessel;"  "Ship  Husband;"  "Supercargo." 
SHIPPING  GOODS, 

autboritr  to  Bhip,  664. 
SIGNING  BY  AGENT, 

Bee  "Elxecutlon  of  Authority." 
SEHjL, 

agent's  want  of,  see  "Negligence  of  Agent." 
SPECIAL  AUTHORITY, 

see  "Authorttj'  of  Agent." 
BPBCIAl.  AGENTS, 

deflnad,  6. 
,  dlBtlngnlshed    from    general    agent,    468.    See    "Authority    of 
AgenL" 

STATES, 

estoppel  of  Btate  to  ueny  agency,  146. 
&TOCK, 

conversion  by  agejit,  liability  of  third  persons,  1198. 

see  "Certificates  of  Stock." 


generally,  1724-174E.    See  "Brokers."  ' 
SOCIETIES, 

see  "Corporations;"  "Unincorporated  Associations." 
8UBAOENTS, 

in  general,  76.    See  "Delegation  of  Authority." 

liability  of  principal  for  torts  of  subagent,  1129. 
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[betebencbs  abk  to  paqes.] 
SUBAOBaflTS— Cont'd. 

notice  to  Bubagent  as  notice  to  principal,  1069. 
principal's  obUsatlona  to  enbagent,  869. 
Hen  of  Bubagent,  871, 

agent's  liability  to  principal  for  acts  or  neglect  of  snbagenta,  970. 
1         appolntioent  of  aubagenta  dietlngulshed  from  appointment 
of  additional  agents  for  principal,  971. 
wttere  subagent  Is  appointed  by  principal,  by  necessity,  974. 
Illustrations,  conflict  in  application,  975. 
commercial  agencies,  976. 

liability  of  collecting  bank  for  neglect  of  notary.  976. 
of  correspondent  bank  and  other  aubagenta,  978. 
liability  of  correspondent  bank  to  owner  for  money  collect- 
ed, 986. 
liability  of  collection  agency  (or  neglect  of  subagent.  989. 
liability  of  express  companies  tor  acts  or  neglect  of  sob- 
agents,  990. 
liability  of  Bub^ent,  to  principal  and  to  agent,  991. 
for  money  collected,  9^2. 
correspondent  bank,  986. 
agent's  liability  for  misfeasance  of  subagent,  1316. 
hfs  liability  to  subagent,  1317. 
Bubagent's  liability  to  third  persons,  1317. 
to  vhom  subagent  must  account,  b39. 
revocation  of  subagency,  412. 
notice  to  subagent  of  reyocatlon,  418. 
eltect  of  principal's  death  on  subagent,  439. 
effect  of  ^ent'a  death  on  subagent,  442. 
inaanlty  of  agent,  effect  on  subagent,  447. 

S0PBKCARGO, 
definition,  1913. 
nature  of  employment,  1913. 
master  of  vessel  as  supercargo,  1916. 
rights  and  duties  in  dual  capacity,  1916. 
rights  of  supercargo  against  principal,  1917. 
lien,  1917. 
reimbursement  and  indemnity,  1917. 

SXJRBTY, 

see  "Principal  and  Surety." 


TENANTS  IN  COMMON, 
as  Joint  principals,  74. 
neceeslty  for  authority  under  seal,  132. 
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[beteuncis  are  to  paqes.] 
TERMINATION  OF  AGENCY. 
Id  general,  381. 

b7  orlgliiat  agreement,  In  general,  381. 
by  expiration  of  fixed  time.  382.  391. 
by  expiration  of  time  Impliedly  fixed,  383,  392. 
by  accomplishment  of  purpose,  8S1. 

by  subseguent  agreement,  reaclBalon,  or  abandonment.  386. 
by  revocation,  3S6  et  aeq.    See  "Revocation  of  Agency." 
by  renunciation  of  agency,  in  general,  422. 
where  agency  Is  of  Indefinite  duration,  423. 
where  it  la  of  definite  duration,  423. 
where  renunciation  la  juBtlfled.  424. 
where  agent  becomes  ill.  424. 

renunciation  by  Implication,  from  agent's  abandonment,  425. 
where  abandonnieiit  1b  Justified,  426. 
notice  of  renunciation.  In  general,  426. 
aa  between  principal  and  agent,  426. 
as  between  principal  and  third  party,  426. 
termination  by  operation  ot  lav,  In  general,  427. 
by  a  change  In  the  law,  427. 

by  a  change  In  the  subject-matter  or  circumstances,  42S. 
by  a  change  In  the  condition  o(  the  parties.  In  general,  429. 
by  death  of  principal,  429-438. 
by  death  of  partner  or  Joint  principal,  438. 
effect  of  principal's  death  on  subagent,  439. 
by  death  of  agent,  In  general,  440.  441. 
by  death  of  Joint  agent,  441. 
effect  of  agent's  death  on  subagent,  442. 
by  insanity  of  principal,  442-446. 
by  insanity  ot  agent,  446-44S. 
by  Insanity  of  Joint  agent,  447, 
effect  as  to  euttagents,  447. 
by  bankruptcy  of  principal,  448-450. 
by  banltmptcy  of  agent,  460. 
by  mere  insolvency  of  principal,  449. 
by  marriage,  450. 
by  war,  45I-4&6. 

effect  as  to  agent's  compeDsatlon.  see  "Compenaatlon  of  Agent." 
death  of  principal,  agent's  liability  on  subsequent  contract,  1348. 

1246,  1266. 
aee  "Attorney  and  Cllrat" 

TITLB  TO  PROPERTY, 

right  ot  agent  to  dispute  principal's  title,  962. 
when  agent  may  compel  Interpleader,  964. 
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)RTS. 

llabillt?  of  principal  for  torts  of  agent,  1066-1138. 
Id  general,  1066. 
torta  expreealf  authorized,  1067. 
torts  In  course  oC  employment,  I06S. 
of  huBband  as  agent  tor  wife,  1071. 
meaoing  of  "course  of  emplorment,"  1071. 
llIuBtretloBs,  1072. 
breacb  of  dutr  as  ground  for  prlncfpal'B  llabUity  for  agent's 

tort,  1076. 
torts  outside  of  course  of  employment,  1076. 
mustratlona.  107S. 

effect  of  malice  or  wantonness  of  agent,  1081-1089. 
effect  of  ratification  of  agent's  acta,  1089. 
assault  and  battery,  1090. 

malicious  proBBCutlon,  false  arrest  and  imprisonment,  1096. 
libel,  109S. 

measure  of  damages  In  general,  1099. 
exemplary  damages,  1099. 

form  of  action  against  prloclp&l  for  tort,  1101. 
liability  of  principal  for  agent's  fraud,  1102. 

Id  general,  1102. 

effect  of  ratification,  HOC. 

Ulnatratlons,  1106. 

action  for  deceit,  1107. 

other  remedi«s  of  person  i   injured   b7  agent's  fraud, 

1111. 

eBect  of  Judgment  against  agent,  lllG. 

liability  of  principal  for  agent's  fraud  for  latter's  own 

fraudulent  Isaue  of  bills  of  lading,  1119. 

benefit,  1116. 

of  stock  certificates,  1122. 
liabilities  for  agent's  statutory  torta,  IIZE. 
usury,  1125. 

liability  for  torta  of  subagent,  11Z9. 
of  Independent  contractor,  1130. 
of  public  agents,  1133. 
of  public  officers,  113E. 
liability  of  charitable  corporations,  1136. 
liability  of  tbird  persons  to  prlDclpal  for  torts,  1176  et  seq. 

where  property  is  diverted  by  agent,  1176  et  aeq.,  1206  «t  seq. 
application  of  doctrine,  1178. 

property  diverted  by  agent  in  payment  of  his  own  debt,  1180. 
exceptions  to  priocIpaJ's  right  to  recover  pn^Mrty  diverted. 
1181. 


Digitized  byGoOgIc 


[BEFEBENOSa  ABK  JO  PAGES.] 

TORTS— Cont'd. 

exception  In  case  of  currencr  ana  negotiable  pwer,  1181-1184. 

exceptions  based  upon  estoppel  of  principal,  118G. 

mere  possession  of  propert?  by  agent  not  sofficlent  to  eetop, 

1186. 
poBseeBloD  of  Indicia  of  property  in  addition  to  possession  of 

property,  IISS. 
possession  by  one  accastomed   to  sell  similar  property  as 

agent,  1190. 
application  of  rules  to  certificates  of  Block,  1193. 
exception  under  Factors'  Acts,  1196. 
liability  of  third  persons  for  money  won  from  agent  in 

gambling,  1196. 
liability  of  third  persons  for  fraud  In  connection  with  con- 
tracts, 1197. 
fraud  of  public  ofllcer,  1197. 
fraud  in  collusion  with  agent,  1197. 

agent  secretly  acting  lor  opposite  party  to  transaction,  1199. 
third  persons  not  liable  for  fraud  or  neglect  of  agent  unless 

a  party  thereto,  IZOO. 
their   liability    for .  Interference    with    ag«ncy,    Injuries   to 

agent,  etc.,  1201. 
for  Injur;  to  property  In  agent's  possession,  1202. 
for  property  of  principal   taken  under  Judgment  against 

agent  alone,  1204. 
right  of  principal  to  fallow  trust  funds  or  property,  1205. 

See  "Following  Trust  FMnds  or  Property." 
liability  of  agent  to  third  persons,  1296-1322. 
in  general,  1296. 

private  agents.  In  general,  1295. 
for  nonfeasance,  1296. 
for  misfeasance,  1298. 

distinction  between  nonfeasance  and  misfeasance,  1299. 
iilustratlons,  1301. 

fact  of  agency  or  liability  of  principal  no  defense,  1304. 
receipt  of  no  benefit  by  agent  no  i^fense,  1306. 
liability  to  principal  no  defense,  1306. 
agent's  liability  for  conversion,  1306-1311. 
his  liability  for  personal  injuries,  1311. 
his  liability  for  fraud,  1312. 
bis  liability  for  malicious  wrongs,  1312. 1316. 
agent's  liability  for  mlsfeasantw  of  aubagent,  1316. 
liability  of  subagent,  1317. 
agent's  liability  to  subagent.  1317. 
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TORTS— Cont'd. 

Joint  liability  of  principal  and  agent,  1317. 
Uabilttf  of  oOlcerB  and  agents  of  corporatlone,  1318. 
public  agent's  UablUtr  to  third  persons  for  torla,  1322.     See 
"Public  AgentB." 
liability  of  third  persons  to  agent,  136T-1861. 
for  personal  Injuries,  1367. 
for  procuring  discharge,  1367. 
damages,  1369. 
for  injuries  to  principal's  property,  1359. 
damages,  1361. 

effect  of  ratlflcation,  2S3,  369,  37S.    See  "Ratification." 
action  against  agent  for  deceit  as  to  authority,  1278. 
liability  In  case  of  transfer  of  services,  33,  33. 
particular  classes  of  agents,  see  "Attoraey  aad  Client;"  "Auc- 
tions and   Auctioneers;"    "Brokers;"  "P^ctors;"   "Master  of 
Vesael;"  "Ship  Husband;"  "Supercargo." 
TOWNS, 

see  "Municipal  Corporations." 
TRAN8PEE, 

transfer  of  services,  32. 
TRAVELING  SALESMEN, 

authority  of,  see  "Sales  of  Personal  Property." 
TROVER, 

see  "Conversion." 
TRDST,  , 

whether  agency  or  trust,  29. 
delegation  of  authority  by  trustees,  790. 

fiduciary  relation,  and  breach  of  trust  by  agent,  see  "Breach  of 
Trust." 


delegation  of  authority,  77.    See,  also,  "Trust." 
TRDST  FUNDS  OH  PROPERTY. 

see  "Following  Trust  Funds  or  Property." 


UNDISCLOSED  PRINCIPAL, 

rights  and  liabilities  as  to  contracts,  i 
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UNDISCLOSBD  PRINCIPAI.— Cont'd. 

executton  of  written  and  sealed  InstmmentB  by  asent,  form  and 
coDBtmctlon,  see  "Execution  of  Autborlty." 

UNINCORPORATED  ASSOCIATIONS, 
as  prlQclpalB,  61,  238. 
agent's  UablUty  on  contract  for,  1S41. 

UNIVERSAL  AGENTS, 
defined,  6. 
extent  of  authority,  46K. 

UNLAWFUL  AGENCY, 

Bee  "lU^allt;." 
UNSKILLFULNESS  OF  AGENT, 

see  "Negligence  ot  Agent." 
USAGE, 

see  "Customs  and  Usagea." 
DSURY, 

prlnctpal's  liability  tor  act  of  agent,  1126. 


VENDOR  AND  PURCHASER, 

autborlty  of  agent,  see  "Sales  and  ConTeyances  of  Real  Prop- 
erty," 

agency  of  vendor  for  vendee,  261. 

vbether  a  transaction  Is  a  eale  of  land  or  a  contract  of  agency 
to  sell  or  purchase,  26. 

w. 

WAR, 

alien  enemies  as  pnnclpala,  64. 

as  agents,  63. 

revocation  of  agency  by  war,  461-466. 

WARRANTY, 

of  authority,  1276. 

authority  as  to  covenants  of  warranty,  see  "Sales  and  Convey- 
ances of  Real  Property." 
authority  of  broker  to  warrant,  1632. 
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WARHANTT— Cont'd. 
of  tutor,  1764. 
collecting  agent's  authority,  663. 

WASTE, 

authority  to  permit,  G52. 
WIFE, 

see  "HuBband  and  Wife;"  "Uarrled  Women." 

WITNESSES, 

see  "Evidence." 
WRITING. 

see  "Form;"  "Frauds,  Statute  of." 
WHITTEN  AUTHORITT, 

see  "Authority  of  Agent; "  'Towers  of  Attorney." 
WRITTEN  CONTRACTS, 

see  "Contracts." 
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